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Bbot cer/us Burton Page 590 
A Acebery ©. Barton 693 
Acton v. Eels 662 
Adams g. Tertenants of Sa- 
vage 601 3 679 
A4lame v. Colebatch 491 
Allen e. Brookbank 625 
Alleyne & ux c. Grey 437 


Allington e. Vavaſor 455 
The Caſe of the Pariſh of All-Saints 
and H. Giles's in Northampton 530 
off e. Scrimſhaw 573 
te Caſe of the Pariſh of Amner 475 
he Caſe of Andover 433 
he Caſe of Sr. Andrew Holbourn and 
g. Cement Daner 494 
Lord Angleſey v. Lord Altham 676 
gent o. Sir Marmaduke Darrel 648 


mitt v. Breame 498 
mold o. Jeffreyſon 654 
Imott o. Browne 425 
Irhur's Caſe - 
comb. c. the Hundred of Spelbolm 613 
Elizabeth Aſhley's Caſe 479, 480 
mead o. Banger 638 
Altmole o. Serjeant Goodwin 624 
Ir Samuel Aſtry's Caſe 651 

win c. Corill 650 


be Attorney General againſt Baden 495 
ttwood o. Bur 603 
Baker o. Pierce 695 
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} LL. Manucaptors of Ruſſel 602 
L Lord Banbury's Caſe 512 
Mes . Grabham 444 


er the Pariſhes of Beckenham and 


Comberewe/l 525 
#7 the Inhabitants of Bedenham and 
Kine fon Bon 7 486 
ard Bellamont's Caſe 625 
net c. Talbot 609 
ky ©, Hanſard 559 
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the Inhabitants of Berry and 
unde 


Billings c. Eades Page 612 
Birch c. Wood | 506 
Blackmore v. Tidderſley 423 
Blanchard v. Galdy 411 
Bond . Gonſales 445 
Boſon c. Sandford 440 
Bragg v. Digby 658 
Branthwayt e. Blackerby & al. 544 
Bredon ©. Gill 555 
Brewſter o. Kitchell 615 


Inter the Pariſhes of &. Bride's and 
St. Savionr's 533 
Inter the Inhabitants of the Precinct of 
Bridezwell and Clarkenwell 525 
Briggs o. Adams & al. 674 
The Caſe of the Mayor and Aldermen 


of Briſtol 650 
Brook v. Biſhop 639 
Broughton v. Langley 679 
Brown ©. Corniſh 516 
Browne's Caſe 544 
Buckley ©. Palmer 430 
Budd v. Berkenhead 420 
Bullock g. Parſons 454 
Sir James Butler's Cafe 596 
Buxendin v. Sharp 662 
Byron ©. Elmer 693 

C 
Adbery Pariſh c. Bradon Pariſh 
607 


Carmarthen (Marqueſs his Caſe) 451 
Carter ©. Sheppard 507 
Cary & ux ©. Stephenſon 421 
Inter the Inhabitants of Chalbury and 


Chipping Farringdon 488 
Chambers v. Sir John Jennings 553 
Chance c. Weedon 628 
Charnock's Caſe 31 
Chetly ©. Wood 659 
The Caſe of Cheſterfield 479 
Inter the Inhabitants of Chittinſton and 

Penhurſt 473» 475 
Chriſt's Hoſpital Caſe 485 
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Clayton v. Kynaſton Page 573 
Clerk o. Udall 649 
Clithero v. Franklin 568 


Inter the Inhabitants of Cockfield and 


Boxſtead 477 
Coke ©. Evans 453 


Combs c. the Hundred of Bradley 613 


Cooke v. Foſter 455 | 
Cooke v. Remmington 498 
Cooke's Caſe 634 
Cockcroft v. Smith 642 
Cope contra Cope in Canc 449 


Corbet o. Tichborn 

Coundel c. John 

Coventry g. Apſley 

The Mayor of . Caſe 429 
Cowper ©. the Hundred of Baſt he 


576 
504 
420 


614 
Coxeter c. Parſons 692 
Cranburn's Caſe 633 


Cranmer's Caſe in Canc 508 
Inter the Inhabitants of H. Giles's 


Cripplegate and Hackney 478 
Crocket's Caſe 669 
Cromwell . Grunſden 462 
Crowther g. Oldfield 662 
Inter the Inhabitants of Cumner and 

Milton in m Berks 528 
Culliford o. De 1 466 


D 2 * 660 
Biſhop of &. "David s Caſe 549 


Davies v. Salter 626 
Davies ↄ. Speed 675 
Davies and Carter's Caſe 461 


Day v. Musket 640 
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and Pariſh of Lintot 487 
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646 
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Ditton's Caſe 490 
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Dunkly o. Wade 653 
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Elliott &. Callow 
Inter the Pariſhes of Eeehn in Of 
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Fitzhugh v. Dennington 
Ford g. Tilly 
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Wilts 
-Foxworthy's Caſe 
Foy ov. Liſter 
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and Sr. Olave's Southwark. 
Gerard (Sir Samuel) his Caſe 
Gibbon v. Pepper 
Gilbert v. Parker 
Giles v. Hart 
Glover . Rogers 
Goddard v. Smith 
Godfrey v. Llewellin 
Godolphin v. Tudor 
Goodwin v. Peek 
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Gray v. Har 
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Horn o. Lewin Page 583 
How ©. Prinn 694 
Sir Robert Howard's Caſe 625 
Hunt v. Burn 422 
GY | 
Acob v. Dallow 551 
Idle v. Coke 620 
effreys . Legandra 443 
enkin's Caſe 534 
enkyns v. Turner 662 
eſſon v. Collins 437 
ncledon v. Burgeſs 636. 
Incledon v. Crips | 658 
The Caſe of Sylvanus Johnſon 485 
Jones . Hart 441 
ones o. Pugh 465 
ones o. Stones 550 
ones p. Mills 640 
ones v. Morley 677 
Empſtet v. Deacon 665 
Lord Kilmurry o. Geery 338 
King 0. Burdet 645 
The Caſe of the Pariſh of King Lang- 
ley | 605 
Inter Inhabitant' Kings- Norton in Vi- 
gorn and Swolhill in Warwick 48 
Kirkham ©. Wheely 543 
Knight v. _— & al. 670 
Lester Pariſh 605 
Lacy v. Williams 568 
Ladd v. Widows 541 
Lancaſter v. Killingworth 628 
Lane v. Saltmarſh 544 
Lacy v. Kynaſton 575 
Layton contra Manlove in Canc 469 
Layton 0. Grindall 643 
Lazier v. Dyer 457, 650 
Lee ©. Drake 468 
Lee o. Millard 498 
Lee v. Strudwick 414 
Leighton v. Theed 413 
Lenthal (Sir Sr v. Cooke 438 
Lethuillier's Caſe 443 
Linch v. Coote 469 
The Pariſh of Linfield and Battle 605 
Inter Inhabitants of the Pariſhes of Lit- 
tle Kire and Wooffall 530 
Vor. II. Lo- 
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498 

Lover ©. Salkeld 455 
Lloyd v. Evelyn 568 
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Machin v. Maultin 
Inter Inhabitants of Malden and Phe: 


wick 530 
Marle v. Make 508 
Martin . Crump 444 
Maſon v. Williams in Canc' 507 
Mathew ©. Phillips 424 


Mathews c. Burdett 41 2, 672, 553 
Sir Thomas Mears contra Lord Stour- 


ton in Canc 512 
Morris Cafe 497 
Mills o. Wilkins 609 
Minchamp's Caſe 491 
Inter the Inhabitants of Minton and 

Stony Stratford 527 
Monkton g. Paſhley 638 
Monopoly (Caſe of ) 447 
Mood &. the Mayor of London 682 
Moverly o. Ley 558 
Moor v. Manucaptor' Garret 566 
Moor ©. Watts 581 
Inter Inhabitants of Much Waltham 

and Penhurſt A 473 
.. 9. Smith & al. 242 

Inter the Inhabitants of &. Ni- 

cholas and St. Helen 472 
Norfolk (Duke) 9. —_—_— 668 
Cy 2 Pickering 642 

Lord Offulſton contra Lord Yar- 

mouth #2 Cancellaria 449 

Oxenden . Penrice 691 
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AGE o. Hayward 570 

Palmer 9. Price 589 
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Paſmore ©. Serjeant Goodwin 


Patridge's Caſe 
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Pierce ©. Blake 


Pitman o. Maddox 
The Preſident and Colle 
in London ©. Salmon 
Prideaux p. Morris 
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Pullen g. Benſon 


Purnal's Caſe 
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Prigg &. Adams 
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The Mayor of Alina 
Albertſon 
Arthur 
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Barlow 
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Kemp 465 
| Knollys 509 
Leaver 587 
Biſhop of London and Dr. 
Birch 540 
Biſhop of London and Dr. 
Lancaſter 559 
The Bailiffs and Burgeſſes 
of Malden 431 
Matthews 475 
The Mayor of Norzwtch 
432, 436 
North 565 
lr V. 4 The Mayor of Oxon 669 
Parſons 499 
paris Slaughter 611 
The Mayor of Rippon 433 
Roſwell 459 
Randall 470 
Shaw 482 
Toſlin 587 
| rag 474 
1ppin 9 
The Mayor and Burgeſſes 
of Wilton 428 
Walcott 632 
Wilcocks 458 
Banks (Sir Jacob) 652 
Baynes 680 
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TheInhabitants of Barking, 
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Darmeſden Hamlets 45 2 

Sir Jacob Banks 652 

Inhabitants of Buckingham 
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The Mayor of Derby 436 


| | Dr. Drake 666 
nav.“ Ewer 564 
Ellis 595 
Gouche 441 
Hedges 533 
Harper ä 611 
| Hereford, Mayor, Cc. 701 
Bailiffs of Ipſewich 434 
Langley 697 
Layton 450 
London 442 


Maſon Page 447 
Naſh 542 
Norwich Mayor, Gc. 436 
Paty & al. 503 
Peach 52 
Rogers 425 
Smith 680 
Regina v. Savin 605 
| Solely & al. 594 
Twitty and Maddicott 433 
Whiſtler 542 
Wigg 460 
Winter 587 
Wooton Rivers Pariſh 402 
Wrightſon 699 

Reading v. Royſton 423 
Richard ©. Cornforth 580 
Roberts . Arthur 497 
Roberts ©. Harnage 659 
Robinſon c. Stephens 616 


Lord Rockingham & al. contra Oxen- 

den & al. 574 
Roe v. Gatehouſe 663 
Roſwel v. Pryor 460 
Rudd v. Morton 101 


Maddox 
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Ruſſel o. Comb 640 
Inter the Pariſhes of Ryſlip and Har- 
Yom : 524 
8 IR John Ft. Alban's Caſe 567 
Salisbury v. Williams 497 

©, Proctor 646 

Salloway o. Whorewood 461 
Lord Sandzwich's Caſe 648 
Savage ©. Robery 694 
Saunders o. Owen 467 
Scawen o. Carret 545 
Scilly v. Garret 562 
| Seaman v. Ling 668 
Shires ©. Glaſcock ibid. 
Shirley ©. Wright 700 
The Caſe of the Pariſh of St. Leonard 
Shoreditch 483, 524 
Shorter 0. Friend 547 
Shortridge ©. Lamplugh 678 
Shuttle o. Wood 564, 600, 659 
Smell contra Dee in Canc 416 
Smith v. Goff 457 
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parliament 502 
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Pledge and Bailment 522 
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Powers $37 
Preſcription 538 
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Privilege of Place 546 
Prohibition and Conſultation 547 
Proof 555 
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Uantum Meruit 557 
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Luc Eſtate 562 
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tent, Oc. 563 
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Common Recoveries 567 
Recuſants 572 
Releaſe and Defeaſance 573 
Remainder 576 
Rents 578 
Repleader 1 
Replevin and Homine Replegiando 580 
Requeſt 585 
Reſcue 586 
Reſtitution 587 
- Return of Writs 589 
Reverſion 591 
Revocation 92 


Riots, Routs, and Unlawful Aſſem- 
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Rules of Courts 596 
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Treſpaſs 
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Verdicts 
View 
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Warranty 

Waifs, Eſtrays 

Weights and Meaſures 
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Comb. 228. 
Holt 341. 


bebt on a Bond, the Defendant pzayed Oyer of the e 
Condition, and pleaded the Statute E. & againif buying vaiahabited 
Offices concerning the Adminiſtration of Juſtice ; and —— is 
werred, That this Bond was given fo2 the Purchaſe of ne tr 
the Office of P2ovoſt-Barſhal in Jamaica, and that it con- Eogtiſh Sub- 
dthe9dminiſtration ofJuſtice, and that Jamaica is Part of the Ja fn here 
fue and Poſſeſſions of the Crown of England: The Plaintiff are imme- 
ia, That Jamaica is an Jfland beyond the Seas, which was djarely in 
Witucred from the Indians and Spaniards in Q. Elizabeth's Time, N _ ; 
d the Inhabitants are governed by their own Laws, and not by Caſe of an 
Laws of England: The Defendant rejoined, That befoze ſuch unte 
queſt they were governed by their own Laws; but ſince that, queree, not 
the Laws of Eogland: Shower argued fo2 the Plaintiff, That ain declared 
Judgment in Jamaica, no Writ of Erro; lies here, but only Gender, 
pal to the Council; and as they are not repzeſented in our vide 3 Keb. 
lament, ſo they are not bound by our Statutes, unleſs ſpeci- 41, 


named, Vide And. 115. Pemberton contra argued, That by N 
Conqueſt of a Nation, its Liberties, Rights and Pꝛoperties 7 Co. Calvin 
quite loſt; that by Conſequence their Laws are loſt too, fo; Vaugh. 279. 
Lan is but the Rule and Guard of the other; thoſe that con ⸗ Ke. 

; (annot by their Uitozy loſe their Laws, and become ſubjeck 3 fear + 
hers. Vide Vaugh. 405. That Erro? lies here upon a Judg- comber. 

t in Jamaica, which could not be if they were not under the 228, 229. 
f La, Et per Holt C. J. & Cur. | 

„ In Caſe of an uninhabited Country newly found out by 
ph Subjets, all Laws in Fozce in England are in Fozce 
b ſoit ſeemed to be agreed. 

Wl, Jamaica being conquered, and not pleaded to be Parcel 
i Kingdom of England, but Part of the Poſſeſſions and Re- 
ak the Crown of England, the Laws of England did not 
Place there, until declared ſo by the Conquero? o2 his Suc- 
Is, The Iſle of Man and Ireland are Part of the Poſſeſſions 
ie Crown of England; yet retain their ancient Laws: 
Wy. Il, | B | That 


PETR, I N the pzimitive Church, the Laity were pꝛeſent at ul 
Ie wi 1 nods : Tuben the Empire became Chziſtian, no Canon . 


- Lent of the included that of the People, he having in himſelf the whole le 


Hiſt. oftbe (1c(aſtica, but it does not bind Laymen ; they are not repytſen 


8 


Law Common, Canon, Civil, & 


That in Davis 36. it is not pꝛetended, That the Cum al 7 

niſtry was determined by the Conqueſt of Ireland, but by thy 
Settlement made there after the Conqueſt : That it wag un 

ſible the Laws of this Nation, by mere Conqueſt, without m 

ſhould take Plate in a Lorſhuered Copntry ; becauſe, py a th 

F there muſt want Officers, witffout jyhich our Laws can jay 
5 04 187, Force : That if our Law did take Place, yet they in Jan 
having Power to make new Laws, our general Laws may be 

tered by theirs in Particulars; alſo they held, That in the 

ok an Infidel Country, their Laws by Conqueſt do not int 
ceaſe, but only ſuch as are againſt the Law of God; and that 
uch Cafes where the Laws are rejected oz filent, the congy 
Country ſhall be governed accowing to the Rule of nat 
Equity. Judgment pro Quer 


* 


vide pon Matthew ver ſus Burdett. 7; Hill. 1 Ann. B. N. 


672. 


out Ae Con- mane without the Emperors Conſent : The Emperor s Canſ 


Civil legiſla- : T 
75g Poser lative Power, which our, Kings have not: Cheretor, i 
Ves Foyer: King and Clergy make a Canon, it binds the Clergy in n 


Lan, P% in Convocation; their Conſent is neither agked no2 given, 


12 Co. 72. | | FRE 
| 647, 653; 657: 2 Rol. Abr. 226, 454. Mo, 782. Br. Ordinary 1. 2 Cro. 670. 2 Bt 
* b 588 Palm. 379. 3 Salk. 318, 8. C. 2 Vent. 44+ 2 Lev. 222. 2 liſt, 9h 


LEASE 


th. 


"LEASES 
Bachs verſus Aſh. Trin. 8 Will. III. C. B. 


Leaſe to commence a datu, includes the Day of the 
Date. Avjudg'd by thzee Judges againſt Treby, C. J. C. neee 
But note, a die datus ercludes the Day. Vide 5 Co. I. ment a datu. 
94 b. 2 Co. 55. 2 Bulſt. 83, 305. 3 Bulſt. 203. Aleyn 77. 2 
. 84. | | wa 1 Salk: 44- 
Mod, 215- 6 Mod. 260. 3 Lev. 438, 5 Co. 21, 100. Cro. Jac. 258, 18, called Hatter ver. 
de. Al. 7). 1 Rol. R. 8. 3. a TITS n 


Somfil verſus Hicks. Mich. 9 Will. II. C B. , 
. | Leaſe for a 


I, as it ſhall pleaſe both Parties. Adjudg'd that this is a Year, quam- 
zaſe foz two Years, and afterwards at Will ; and ſo it was vd, vol 
led inter Bellaſis and Burbrich. Hill. 8 W. z. C. B. Vide infra, pl. 6 
4 contra, und pl. 6. 4 . Hola 148. C. 
A, poſſeſſed of a Term koz 100 Pears, grants the Land, Ha- (3. 
«dum fo2 40 Pears, to commence after his Death. This is a Tan gran 
00 new Leaſe; and if H. pofſeſſed of a Term fo2 20 Pears, for « left 
ants the Tenements fo2 nineteen Years, to commence after his Term o 
tath, this will be good fo2 ſo much of the twenty Pears as fer his 
jall be unexpired at the Time of his Death. Ruled by Holt C. J. Death. Good. 
{Lent-Aflizes at Dorcheſter, 10 W. 3. Gree verſus Studley. ?! Nez 


1 Lutw. 213, 214. Aleyn 4. Cro. El. 575. 


A A. demiſe Lands to B. fo2 a Pear, and ſo from Pear to, ( 

ar, this is not a Leaſe fo2 two Years, and afterwards at {*** 7 % 
ill; but it is a Leaſe fo2 every particular Pear, and afrer the from Year to 
ar is begun, the Defendant cannot determine the Leaſe befoze dg quam: 
je Pear is ended. But in a Leaſe at Will, the Defendant may jc is, and 
Mcemine his Will after Payment of his Rent, at the End of a when ic may 
utter, but not the Beginning, leſt the Lefſo2 Could loſe his da deer 

* Che Lefſo2 cannot determine his Will in the Middle of vide pror p. 
Auatter, without permitting the Tenant to have the Emble⸗ — — 
ents, Ruled by Holt C. J. at Summer-Afizes at Lincoln, Wil map de. 


699. | -— —__ his 
| Vide infra. 
Leighton verſus Theed. Hill. 1 3 Will. III. B. R. („) 


When Leſſor 
R or Leſſee ar 
L 


U. holds Land at Will, rendzing Rent quarterly, the War. 
— may determine his cult when he pleaſes, but if he de- rermins bis 
1 it within a Quarter, he ſhall lole the Rent which ſbould var a 
Vol. IN, B 2 have & prox. p. 


/ 


— 


— — — — ——— — 
— pow —_— — — 


— — — — — 
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ͤ1t72?25—n eas 


Vide -3 have been paid fo2 that Quarter in which he determines it, 6 
the Leſſee may determine it when he pleaſes, but then he m 
_ - pay the Quarter's Rent, Per Holt C. J. 


Legg verſus Strudwick. Hill. 7 Ann. B. R 


C6), N Replevin the Defendant avowed fo2 that he being ſeit 
7 — Fee of the Locus in quo, demiſed the ſame to A. Haber 


YeartoYear, de anno in annum & fic ultra quamdiu ambabus partibus placy 

& ke war® ta commence from Lady-Day 1703, rendzing an annual Re 

Ke. is« Payable quarterly. The Leffee entered, and dled the 17th afl 

ous for cember 1706. And the Rent koz a Pear and a Þalf ending 

andefecreve- Chriſtmas befoze was arrear, fo2 which the Leſſoz entred and 

ry ſubſequent trained, To this the Plaintiff demurred. Et per Cutian 

Year be32, was held firſt, That after the two Pears, the Leſſo2 0 Lf 

winable till might determine; but if the Leſſee Held on, he was not then g 

dende ves nant at Till, but fo2 a Pear certain; foz bis holding on mug 

1 M342,” taken to be an Agreement to the oziginal Contract, and in En 
1 Lutw. 213, tion of it; and the ſirſt Contract was from Pear to Pear, 

Rep. a, O. The third Pear is not in the Nature of a diſtin Intertt, 

20g 8. C cauſe it ariſes from the ſame erecuto2y Contra, and ther 

2 417- . the Lefſo2 may Diſtrain the third Pear fo2 the Rent of the ſecy 

by che Sta. ald ſuch an executoꝛy Contrat as this, is not void by the s 

mute of tüte of Frauds, tho it be fo2 moze than thee Pears, ber 

Fraud. there is hereby no Term fo2 above two Pears ever ſubſiſing 

the ſame Time; and there can be no Fraud to a Purchaſoz, 

the utmoſt Intereſt that can be to bind him, can be only one} 

| Ind Holt. C. J. cited this Caſe coram Hale C. J. A Com 

tion was agreed upon between the Parfon and his Pariſhion 

koꝛ Tithes quamdiu ambabus partibus plaeuerit. Jf the Pati 

ner plows. and ſows, the Parſon ſhall not that Pear recede, and 

mand Tithe in Kind, but muſt make his Elefton at the Se 

ning ok the next Pear; fo? the Pariſhioner would not pech 

have ſowed his Land, but that he relfed upon his Contr 

Cro El. 775. Keilw. 65. Aleyn 4. 2 Jon. 5. 1 Sid, 

14 H. 8. 10. | 


wer verſus Jones. Mich. 2 Ann. B. R. 


T was held by Holt C. J. clearly, That a 4 3 
maintain an Adlon at Common Ee aint © en for « ger 
u a Legacy deviſed out of Land ; fo2 where a Statute, aSof Land. 
the Statute of Ulills, gives a Right, the Party by Conſe: — 
nee ow _ 5 Aſtion at Law to recover it. 5,7. 
1 * 5 Rep. 134, 218, & prox. pag. Mod. Caſes 20, 6 Mod 26. pale gap Ne. 


Smell contra Dee. Mich. 6 Ann. In Canc. 


Begueathed by His Ui! in ED 
l (4 . Nr theſe Wong, viz. I give tool, C2) 
; my Deceaſe : The Chi SO. at the End of ten Years Time js 

& Che Childzen died within the ten Pears. nex'd e the 
per wpcr Low Chancello T cars. nex'd to the 
not go to t 2, Thls is a lapſed Legacy, and grenze 
a the Ver he Erecuto2s of the Childzen ; foz the Diverſit is not to the 
A _ is to take Effect at a future Tine, and wher — 9 — 
it 1 ent is to be made at a future Time, And tho it ; Ges before. 
. — Thomas Powys, That thts differed from the —— 
rt . — 100], to J. S. at his Age of twenty-one Head, Abe. 
4 = ngency whether de attain to that Age; butt 
Io — 8 ten Fears is inevitable; pet the Lozd Chan- * 
necy itſelf, and hat where-ever the Time is annered to the 366. * 
te the Time 1 to the Payment of it, if the Legatee dies > Chan, 
| Dy. 59. b. 3 it is a lapſed Legacy in that Caſe 1 
it a Legacy be bend 342. Off. Ex. 347. Swinb. 311, 313. 1 — 2 
Payment, a evlled generally, and no Time aſcertained fo2 s 
tereſt fro „and the Legatee be an Inkant he ſhall b 02 1 Chan. Rep. 
Do RO Pear after the Teſta. 3 
1 — 1 — 8 be allowed, fo2 ſo long 98. ö 
ell þ etoze the Di 
xi, no flog te Exel hve, tie ir ay ap 
, he ſhall only „ Ei Legatee be of full 
ſt the Pear; fo2 no Tf | ine of his Demand 
I of Payment being i 
ke ne le hve Ine 
ant, beca g 3 e it 
ti iſe no Lches 5 puedo im: ue were ar 

payable at a Day certain, it muſt be paid with 


In- 


LEGACY. 


Intereſt from that Day. Et nota; The Intereſt all 
per Cent. Per Cowper Lo2d Chancelloz, 


owed is, 


Hern contra Merick. Coram Harcourt Lord Chun 
cellor. In Canc. 


(3. H Seiled in Fee, and indebted by Bonds, by Will gives1 
Where real 1 1. gacies to Childzen (whom he had otherwiſe provided 
be charged be foze) and deviſes his Land to his eldeſt Son in Tall. The 
wibLegacies Deſt Son being alſo Executoz, pays the Bonds with the perfy 
Vid amen Eſtate; and now the Legatees bzought a Bill to come againſt 
1 Chan. Rep. teul Eſtate in the Place of the Bond-Credito2s, and be paid i 
134, 238, of the Land. The Court ſeemed to admit, That if the Ln 
2 e had deſcended, the Legatees might have been relieved gp 4 
1 Chan. Cal. Manner; but ſince the Teſtato2 had deviſed them, it My | 
57» 257» 255: (glyed, That they ought to be exempted ; fo2 it was as mucht 
Teſtatoz's Intention that the Deviſee ſhould Have this Land 
the others ſhould have the Legacies, and a_ſpecifick Legag 
never bꝛoke into, in ozder to make good a pecuntary one, $ 

this Caſe is out of the Statute againſt fraudulent Deviles, 
cauſe the Debts are paid, and the Childzen being otherwiſe 
Skin, 158. ViDed fo2, are not in the Nature of Creditozs, Nota; | 
| Caſe was upon an Appeal from the Decree of the Maſter ol! 
Rolls, who held, That the real and perſonal Eſtate ſhould be 


charged, that both the Debts and Legacies ſhould be paid, 


1 
* r — 


ll. 


72 See 4 Co. 11. 


1. 
* 3Co.123,&e. 
{+ $9 Co. 33, 39. 

. 1 174. 


Lbellus Famoſ . 
| x | | : 1 Sid. 242. 
5 ] O N Us. $7; . Show. 468, 
3 24 LAG OS : 471, 488. 
| wh Poſt 646. S. C. 
Ante 324. 
3 Salk. 226. 


8 e e ee ee 
Dominus Rex verſus Bear. Hill. 10 W. III. B. R. its BR. 
* en Nt 0 "ey Lf 1 41 * 2 Se * 3 ; ” Holt 422. 
Carxrth. 407. 


NDICTMENT fo2 Compoſing, Writing, Making and The whole 
Collecting ſeveral Libels, in uno quorum continetur inter alia not be ſet 
bun tenorem & ad effectum \ſequent', and then ſets out the forth in la. 
Goms. Upon Not guilty pleaded, the Jury found the De. — mai 
nt guilty as to the Writing and the ColleXing prout in in- qualifies the 
mento fupponit & quoad omnia alia {criptionem & col- — 4 
new Not guilty : An Exception was taken in Arreſt of x,{{ence. 
nent, That — * ſhewep — — — elle 2 
ich perhaps might appeared,” qualify the ref. N 
= — Non allocatur 7 ik thit had been the Caſe, the 4 1 
ndant could not have been found guflty ; and regularly, 5 8. 2 
xt a Yan ſpeaks Treaſon, God ſave the King will not extule ,,.,. = 
vide 2 Ro. Rep. 89. And it is not neceſſary to ſet fo2th all Fareſly 91. 
Libcls ; but if any Thing qualify that which is ſet fozth, it, Vene 2 
t be given in Evidence. 554M * 7 ü 8 

1. 8 4 Co. 14. 0. 


8 | 2 Sid. 163. 
L 223. Yelvy. 11). 1 Lev; 240. 1 Bult. 151. 2 Brownl, 100. 1 Saund. 131. 2 Sa und. 369. 


Alp, It was agreed, ad effectum ſequentem of itſelf had been 

ht; foz the Court muſt be Judge of the Mozds themſelves, 

not of the Conſtruftfon the Pꝛolecuto puts upon them; but . _ 
a tenorem ſequent” impozts the very Moꝛds themſelves. Vide ,. 
Ent. 116, Reg. 169. Foz the Tenor of a Thing is the Tran: Pot 660. * 
gt: and Rokeby ſaid, the Wlozws ad effectum were looſe and 

leſs (lows, and the Cows, juxta tenorem, being of a cer- 

and moze ſtrict Signification, the Fozce of the latter was 

hurt by the fozmer, koz Utile per inutile non vitiatur ; quod 

It C. J. conceſiit ; and the Caſe of Saltaſhe, H. 33 & 34 Car. 2. 

„ Rot. 1154. was remembzed and agreed, and all were of 

lon, That the TWozds, ad effectum, were cozrected by the 

Ns, juxta tenorem. 

dy, It was held, That the finding guilty of bare Writing and copying « 
ting was criminal, not but that Collecting had been better out 8 
the Cale; foz, per Holt C. J. Bare Copying out of a Libel, ed. 16, 
ne that is neither Coneriver noꝛ Compoſer, is highly criminal; 

ds to this the Chief Julſtfce ſald, the Efſence of a Libel con⸗ 
not in the infamous Batter, fo2 ik a Man ſpeaks ſuch 

Ns, unleſs the TWozds be put in Criting, he is not guilty of Efence of « 
bel; but the Nature of a Libel conſiſts in putting this infa- wei 
mous riog, 


418 Libellus Famoſus. 
mous Matter into Writing ; and therefoze if Bear whit d 
Matter, he is a Libeller; fo2 it was not a Libel tilt it was wy 
ten; and in all Caſes where a Yan does that A#, which na 
2 a Thing to be what it is, he is and muſt be conſtrued to hes 
Dioer of that Thing. Chis is ſeen in all Offences, from 4 
. hlgheſt to the loweſt. 1 
l  .. If H.contrives any trealonable Batter, and another wy 
F down the Contrivance, the Writer is as guilty as the Jy 
..  . Where an ac of Parliament makes Sodomy Felony, am ; 
nothing of the Abettozs, if B. ſhould ſtand by and hold! 
Dooꝛ while A. committed Sodomy, B. would be as guilty x | 
| lony as A. So in z Inſt. 59. where an Ac of Parliament m 
k | any Thing Felony, tho' nothing be ſaid ok the Acceſaries ins 
| | Statute: So in the loweſt Offences, where there are no Aan 
| ries, but all are Pzincipals, as if H. ſhould hold A. white B. jv 
him, he is guiity of the Batter. TR ae 
So in the pꝛincipal Caſe, he that does that without wi 
| Thing could not be what it is, viz. a Libel, cannot be conv 
do be innocent. Ein en: A „ bn 
He that i. It is objeted, That it is held in 9 Co. 59. Lamb's Caſe, C 
bel is che A Libeller muft be either the Contriver, Procurer, oz the Publiſhy 
Contriver. But this ought to be expounded. by Moor 813. where | 
3 Mod. 63. Writer fg held to be in Law a Contriver; and then that Gun 
of my Loꝛd Coke's may be admitted to be Law; otherwile it x 
be doubtful ;- fo2 if that Caſe be looked into, the Queſtion thy 
was about the Publication of a Libel ;- and it was held, Cn 
wziting the Copy of a Libel was not a Publication, but u 
Evidence of a Publication ; but there was no Queſtion ma 
A how far he was guilty of Libelling ; and fo2 the Batter of p. 
Having *  lication, the bare having a Libel is not a Publication. Jfa 
of « known bel be publickly known, having a wzitten Copy of it, is an E 
Libel, i» E- dence of a Publication; but otherwife where it is not known 
Publication, be Publiſhed. — wee: | 
See 5 Mod. It is objefed, That waiting a Libel may be a lawful Ar, 
**Ftos. 68. by the Clerk that dzaws the Jndiiment, o by a Student | 
tales Notes of it; and ſo the Defendant's might be a lat 
CUriting. D n 
where a To this the Chief Juſtice anſwered, That«the Matter abſlti 
Marreris un- edly conſidered is unlawful, therefoze the general Finding hal 
reral, 4 ge. Caen to be criminal; and that ik the CUriting was innocent, 
neral Alleza- in the Caſe objefted, there ought to be a ſpecial Finding of ii 
con Hall be Particulars, which diftitiguſſh and ercufe it. If an Aion 
' brought on the Statute of Maintenance, tis ſufficient to ſay, q 
manutcnuit ; yet in ſome Circumſtances a Man may lavil 
maintain a Suit, as an Attozney oz a near Relation; pet 
" cauſe it is unlawful in Abſtracto, that general Allegation 
enough, and ſhall be underſtood of an unlawful Paint 
N and farther, It cannot be underſtood of ſuch a Ctiting; y 
I li 


cer 02 Student does it, 'tis no Libel becauſe it is not done 
"famiam of the Party, but to bzing the Offender to Puniſh- 
+ and it is only tenor Libelli, and upon ſuch Evidence the 
ne dant could not be found guilty, The Cale in 3 Inſt. 174. 
1 ſirong Cale: In that Caſe J. de Northampton is charged 
ith wyiting only, and there is no Mention made ofa Publication. 
zem not under any Neceflity of giving my Ppfnion, whether 
ting a Copy ok a Libel be waiting of a Libel ? fo? if it be not, 
un the Jury having found the Defendant guilty of waiting a 
jel, he muſt be taken to be guilty of waiting the Oztginal, ann 
Copy could not be given in, Evidence. On the other Side, ik 
E Copy of a Libel be a Libel, then the waiting of it is a great 
ente: But that Peopte may not go away with a Notion, 
vt miting of a Copy, tho by one that has no warrantable ge 
thozity, is not Libelling, the Chief Juftice laid, That ſuch copy of « 
Copy contained all Things neceffary ta the Conſtitution of a — 
jel, viz. The ſcandalous Batter, and the Writing ; and it ay, — 
the ſame pernicious Conſequence, fo2 it perpetuates the Me- « Libel. 
yy of the Thing, and ſome Time az other comes to be pub: 5 -—a 164, 
jd, therefoze he held, That Writing a Copy of a Libel was pop. 139. 
iting a Libel; and if the Law were otherwiſe, Yen might »2 Rep. 
ite Copies and pzint them with Jmpunity, Dr: Weore's 
| | 3 Inſt. 134. 1 Vent. 31, 


farther, the Chief Juſtice ſaid, That the Defendant had great 
zbour in the Uerdit, fo2 when a Libel appears under a Man's 
band-waiting, and no other Authoz is known, he is taken 
the Banner, and it turns the P2oof upon him; and if he can- 
oduce the Compoſer, it is hard ta find that he is not the 

Yan, A Pan could have no Temptations to wzite ſuch 

bels, but Rancour againſt the Government. 

Laſtly, Jt was objeited, That the Defendant being found Cro. Car. 
llty of Collecting and CUriting, and not of Baking and Com- 12* 
ng, the Uerdit is repugnant, oz an Acquittal; ſed non allo- 

u; fo: making is the Genus, and compoſing and Contrt- 

ig is one Species; Writing a ſecond Species, and Þ 

ling to be wzitten a third Species; ſo that not finding bim 

ity of all, but wziting only, is finding him Not guilty of any 

Kies of Making, but Writing, Juſtin. Inſt, lib. 4. cap. 4. 

. 1, de injuriis, and Bra. lib. 3. Fitz. Tit. Coron. 135. Bare 

ing was puniſhable in the Star⸗Chamber. Hob. 62, 215. 

Uo. 35, Hell. 4. Moor 421. Dy. 372. Judgment pro Rege. 


L ibellus F amoſus 419. 
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Far. 49. 
See 1 Saund. 


37. 

2 Saund. 66, 

120, 125. j 
1 Sid. 305. 

Hutt. 109. 


mw LIMITATIONS, 


Vid. 1 Lev. 


149, 143 Hall verſus Wybourn. Trin. 1 W. & M. Rot. x 30. B] 


S. C. Carth. 
136. 
1 Show. 98. 


Ce? N Bar of the Statute of Limſtations, the Plaintif 
Defendant's plied, that the Defendant was beyond Sea, and it was jy 
Sea does nor I no Plea, fo2 the Plaintiff might either file his Ozigina, | 
avoidtheSta- outlaw him ; and fn one Bynion's Caſe, it was held | 
rate of Limi- Bridgman C. J. That tho the Courts of Juſtice were ſhut 
Comber. 190. ld as no Oziginal could be filed, yet this Statute would bar tf 
— _ Action; becauſe the Statute is general, and muſt wozk upon ! 
Lei 5» Tales which are not exempted by the Exception. 


alter'd by Stat. 4, 5 Ann. c. 16. 1 Sid. 465. 2 Vent. 256. 3 Ley 21, 283, 363. 6 Mod 
Show. 99. Jon. 253. | | 


Budd verſus Berkenhead. Trin. 2 W. & M. B.! 


f EFEND ANT having pleaded the Statute of Limit 
In Replica- tions, the Plaintiff replied in Avoidance, That he ſued i 
ron co eig an Attachment returnable Mich. 34 Car. 2. Et quod ſuperin 
—— taliter proceſſum fuit, that the Defendant in Michaelmas Ter 
the Continu- 2 Jac, 2. appeared, &c. Et per Cur'; This pleading is not got 
— it muſt be ſhewn that there were Continuances till the Time 
See 2 Show. declaring, and a Taliter proceſſum is not ſufficient to ſhew a 


Mod. 111, ter befoꝛe Declaration, tho it has been held ſo foz Pattets ant 


= Coventry Ver. Apſley. Mich. 3 W. & M. Rot. 4 1. 


"> L RESPASS fo2 impziſoning him, and detaining him in] 
ieee 1 œ ſon from 32 Car. 2. till the 30 of April. 4 Jac. 2. Che N 
ment,Sratv'® kendant pleaded as to all, till 34 Car. 2. ſuch a Day, Non cul. 
ons pleaded fra quatuor Annos; and as to the reſt, a Plaint and a Capias 
— 7 — ed. The Plaintiff demurred: Et per Cur. Tho' the Jmpill 
reply, l was Ment be complained of as one continued Jmpziſonment, yet | 
one conti- Defendant may Divide the Time, and plead the Statute as 
nued bog A. Part, and the Plafntiff may reply the Continuance; therefore 
ir. do this, Judgment was given againſt the Plaintiff upon hls $ 
Comber. 26. murrer, but fo2 him as to the reſt; becauſe the Capias Wis 
Salk. 635. warded by the Court ex Officio, and it did not appear that 

Defendant meddled in it. 


LIMITATIONS At 


— 


Comber, | 1 
| TO | . 11. S. C. 
& Ur verſus Stephenſon: Paſ. 6 W. & M. B. R. call Carry 
Intr. Hill. 5 W. & M. Rot. 37. _ 


das indebted to A. who died, B. received the Money, and a. eie 

afterwards the Plaintiff's Wife took out Letters of Admi⸗ the Intcſtae's 
nation to A. and within fix Years after the Letters of Admint- fern. 
tion, but not within fix Years after the Receipt of the Po- Adminitre- 
„ bought an Indebitatus Aſſumpſit againſt B. as fo2 Ho tion was n 
nd received to the uſe of him and his Wife; the Defen- Toe Gun of 
it pleaded Non Aſſumpſit infra ſex Annos; the Plaintiff replied Adlon ac- 

ſpecial Batter ; and upon Demurrer, the Court were of 960% * 
inion, Chat the Statute could be no Bar, becauſe the Plain⸗ os. 
s Title commenced by taking out Letters of Adminiſtration, den Chan. 
this was not a Cauſe of Acklon in the Jnteſtate; but they chan: car 
aht it hard to make this ſo much Money received to the 2:7. & pot 

antf's ſe, when at the Time of this Receipt, he was not 15 . 

tiniffratoz. Note: There was a faulty Replication, and the Cart. 333. 
urt adviſed the Plaintiff to bzing a new Aﬀton, and ſo the 5 C. = $aund. 
iter went off, a — — 

Stephenſon, 2 Cro. 60, 61. Holt 98. Goulſ. 171. 


les verſus Berry. At the Summer-4 Wes at Lin- 
coln, 1699. Coram Holt C. J. 


A, has had Poſſeſſion of Lands foz twenty Pears without s, 
Interruption, and then B. gets Poſſeſſion, upon which A. is Years Pods: 
to his Ejeckment, tho' A. is Plaintiff, yet the Poſſeſſion of fon is « g00d 
my Pears ſhall be a good Title in him, as ik he had ill x;je&menr 

in Poſſeſſion. Ruled per Holt C. J. The ſame Point was tor the Plain- 
by Holt C. J. at Lent-Afſiſes foz Bucks, 12 W. 3. becauſe — 
poſleſſion ko: twenty Pears is like a Diſcent, which tolls Holtz64.8.C. 
ty, and gives a Right of Poſleſuon, which is ſufficient to 1 
main an Ejeckment. Pol. 685. 


en verſus Rivett. Paſ. 1 Ann. B. R. Intr. Mich. vide d. . 
13 W. III. Rot. 316. | 


r 
DEBITATUS ASSUMPSIT 1afd feveral Ways; the Sasa 
Difendant pleaded Actio non, quia dicit quod billa predict. mitations to 
dit. fuit 20 die Junii & non antea, & quod ipſe ad aliquod tem- 88 
uy ſex Annos ante exhibitionem billæ prædict. Non aſſump- 31, 89, 268. 
„ The plaintiff replied a Bill of Middleſex, teſted die? Mod. 71, 
© prox poſt tres ſeptimanas, &c. returnable the ſame Day, Vent 90. 
upon was returned Non eſt inventus, and continued down = Saund. 123, 


b hon miſit breve & præcept. ſicut alias; to this it was demur - . 
é C 


1 Saund. 36, 
Vol. II. red, 37, 120, 127, 


Lis Why, red, and Judgment given fo; the Defendant ; fo2 there cann 
121507 ſuch a Bill of Middleſex as this, which is return 


Lud. $13. 


IIe 


— —ů— — 


— 


= 
—— 
— 


| ble the i 
Seren ze, Day' be che Fege, and rhe Statuke of Limiravions, on wig 
1 Sh0#; 354 Security of afl Men depends, ig to be favsatev. 8 


2 Show. 79, 


by ____ Hunt verſus Burn. Hill. 1 Ann. B. R. 
SC. Salt. Vide the State of this Caſe, T it. Fines, pl. g. Vol. i. p. zz 


339. 
PON the Queffion in this Caſe, Whether it zen 
I, bare. A by the Gerdi, that the Ifſtre in Catl was barre g 1 
don, maytake Formedon by 21 Jac. 1 2*the Court held, That the Gerdi 6 
Ates ihfufficient ; and that it ſhould have found that na Formedon 
— er pzought, elle the Court could not intend but that it was bicugt 
r Eirv. 779. fo; this is Yatter of Bar, which ſhould come on the Defenday 
1 Sel: 341- Part to ſhew; and this Ac is not penn'd as the Statue 
tinibus: It is enough fn that Caſe to find a Fine, and you 
not ſind that the Party claimed oz entered not, fo? that comes 
by way of Pꝛoviſo; but here it is Part of the Body of the R 
2dly, They held, That ſuppoſing him barred of his Formed 
yet he is not thereby hindered to purſue his Right of Eq 
which accrued to him by the Death of Tenant fo2 Life, fo th 
is a new Right which he had not befoze: That where a Yan 
leaſes his Right, he cannot puffue his Aﬀion o2 Remedy; but 
a Man has a Right and ſeveral Remedies, the Diſcharge of o 
fs not a Diſchaͤrge bf the other, and that the Statute ok 4 H. 
enures and operates by Way of Bar to the' Right, which 
ſwers Saul and Clerk's Cafe; Jones 210, 211. Fut the 21 H. 
and the 21 Jac. 1. operate by Map of Bar to the Remedy, a 
the Mozd Right there is Right of Entry. 


- 1 1 
is: dae ef ft, 


( Heyling verſus Hoskins. Vide this Caſe, Title MA 
ſur le Caſe ſur Aſſumpſit, pl. 19. Vol. 1. p. 29. 


Gould werſus Johnſon. Hill. 1 Ann. B. R. 
(9) A SSUMPSIT, That iti Conſideration that the Plaintif, 


— the Defendant's Requeff, would receive A. and B. into! 
ny L Douſe, ut Hoſpites, = diet them, the Defendant pꝛomiled, &c. 
1er the Be. Afſfumpſit infra ſex Annos was pleaded; the Plaintiff demurt 
fendant muſt and held no Plea; fo? the Defetidant rannot in ſuch Cale pl 
7 e Non Aſſumpſit infra fex Annos, but Actio non accrevit 
erevit, ce. ſex Annos ; fo2 tis not matertal when the Pꝛomiſe was mad, 
Vi-ancepl.4-the Cauſe of Aﬀion be within the fir Yeats ; and the Oil 
1:6. might be long afterwards ; and tho' it appears upon the Face 
: Mod. 77, the Declaration, that the Catiſe of Adlon did not ariſe 1 
> Nund 66, . | * 
125. 1 Saund. 36, 37, 1 Vent. 89. 2 Keb. 674. 1 Ley. 298. S. C. Ante 25. Far. 14% 


w 


n 


. — —— 
LIMIT AT ION & 83 
irt the Defendant ſhalt nat take Advantage of that, with, 5s » Mod. 
a icading; becauſe there might be an Oziginat ſued. out, which 2% ** 
We laintiff cannot otherwiſe chem, than by Map of Replication, 2 Mod. 311. 

the | 


: Lev. . 
1 the Defendant's putting him upon it. | 22 — 
| I Lev. 287, 298. 2 Mod. 312. 1 Vent. 89, 1 Sid. 465. 


Reading verſus Royſton. Hill. 1 Ann. B. R. Seerured.g. 
ä BY K & 12. 
NE ſeiſed in Fee, having Ilſue two Daughters, deviſed (1% 
} his Land to his Gzandfon by his eldeſt Daughter in Fee; Linas 
; eld: Daughter being dead at the Time of the ODeviſe: The cyns vor 
undlon died without Iſſue, and the Heir of the Gzandſon being vgn Heirs 
belt on the Part of the Father, and the Heir of the other Co- 1, oute or 
zrcener, entered into the Land, and took the Profit by Moleties difſeiſed. | 
y twenty Pears together, thinking accozding to the Opinion of g. e 
dr Matthew Hale fn his younger Pears,” (who was their Coun⸗ pre. Cb. 222. 
kj) that the Deviſe was votd fo2 one Yoſety. Now the Miſtake | 


ing diſcovered, the Peir of the G2zandſon brought an Ejectment _ 

allt the Heir of the other Coparcener; and upon a Special 7 

dic found, it was objeſted in his Behalf, That the Devile Co. gz. 

2s bold as to one Yoiety ; but this being over-ruled, (quod 1 

& Title Diſcent, pl. 3. Vol. 1. p. 242.) it was then objefted, And. 49. 

hat the bꝛinging of this Ejeckment againſt the Þeir of the other oven 63. 

Woparcencr, fo2 this Wotety, admitted the Plaintiff to be out of 
doſeſſion fo2 twenty Years, and then he was barred by the Sta- 

tr of Limitations, Sed per Cur. 5 

The Statute of Limitations never runs againſt a Man, but 

here he is adually guſted 92 diſſeiſed; and true it is, one Tenant 

Common map diffeiſe another; but then it muſt be done by ackual 

iſeifin, and not by bare Perception of Profits only; but here anc 39: 

{Dilficulty is not ſo great; there is no Tenancy in Common in Lit. 499. 

jis Caſe, (02 the Heir of the Grandſon had the whole by Depiſe, 

Id the other is a meer Stranger; and where two Men are in 

vielion, the Law will adjudge it in him that hath the Right. 

Han may be Tenant in Common by Pyeefcription, yet he may Tenants in 

the Tenant in Common by Wrong; n02 can a Mau be diſſei- cy beb/ 

of an tndivined Boiety; therekoze the bringing the Ejeftment ere@cipcion, 

Mits nothing; fo2 if a Pan be ſeiſed of the whole, and makes nor by 

ale to another of a Polety undivided, and a Stranger ouffs — PY 

Leſſee, he muſt bing his Ejetment of a Botety, and ſo if « inf. 195. 


rr"! both ouſted, they muſt bring ſeveral Ejettments, 9 
pl Cannot join in Ejectment. 1 Lev. 109. 5 Mod, 25, 26, 27» Show. 342. 


lackmore verſus Tidderly. Hill. 3. Ann N A. . 


A Treſpaſs fo2 Aſſault and Battery, the Defendant pleaded Not Tg 


n eulp. infra ſex Annos, by Miſtake, and not attoꝛding to — op 
J f 5 the in Tre- pal. 
Vide ante 


N. 3. 


24 LIMITATIONS 


6 Mod. 5, the Statute, which is but four Years: The Plaintiff dem, 

Tabel. 5. and after Argument it was adjudged an ll Plea; fo; i f. 
conſidered as at Common Law, there was no fuch Pleq, f. 
the.Statute, the Aﬀ is not purſued, and the Plaintiff coy 
take Jſſue on it; fo2 quod eſt culp. infra ſex anno, (g q x 
ſue immaterial; becauſe it may be, the Jury might find hin 6, 
gullty infra quatuor Annos, but guilty infra ſex Anngy, 


ment fo2 the Plaintiff. 


11h 


UN of Hide Verſus P artridge. 

rierte to 

15 in the IBEL was fo; Mariners Mages in the Admiralty.C IN 
ee and the Defendant there pleaded the Statute of Limitatigh 


Wages, Viz. That no Cauſe of Acton accrewed within ür Yearg pu 
—— oY ante tempus mentionat. in Libello ; and it was over-ruled they 
— And now upon a Motion fo2 a Pꝛohibition it was urged, & 
Vide St. 4 & Mariners Mages were ſuable in the Admiralty by Jndulgences 
1 Balk. 5. Ib, and not of Right; That at Common Law, the Sum 
to 33. would be a good Plea: On the other Side twas bald, the Stun 
6 Mod. 11, extended only to Courts at Common Law; that it was not ple 
Pot 24g,” able to a Pyoceeding in the Spiritual Court pro violenta many 
Mod, Caſes injectione ſuper Clericum : But a Pꝛohibition was denied, bern 
LE. s the Dtatute was ill pleaden; but the Plea was after 
227. amended : And Holt C. J. ſaid, It was ſtrange that the iu 
Reg. 1 O. Matter, well pleaded, ſhould be a Defence in one Court, andy 
„ _ © in another. The Statute of Limitations is a good Plez 

1 Chan.Caſes Chancery; it is true, tis no Plea to a Sult pro violents 
19% n.Cafzs nuum, &c. but that h , becauſe the Pꝛoceeding fs pro reton 
213. tione morum, and not fo; Damages; and ſo tis at Comn 


2 un, Law, tis no Plea to an Indidment ko; Treſpaſs, otherwiſe in 
3 Mod. 244. Adlon. Adjournat'. 


1 Lev. 298. 4 Mod. 105. 1 Sid. 465. 1 Vent. 146, 343. Raym, 3. Winch 8. 6 Mel 
4 & 5 Ann, cap. 16. 


Matthews verſus Phillips, cite and agree Mich. 6Ann. ] 


Ache e. EB T was bought in the Palace-Court, and after | 
mer d by Proceedings there, the ſir Pears expired; the Deen 
— ſued a Habeas Corpus, and removed the Cauſe into B. R. U 
Limitations the Plaintiff declared de novo, and the Defendant pleil 
leaded =" That the Cauſe of Aion did not accrew within fix Years bt! 
tiff may re- the Teſte of the Habeas Corpus; and this was held to be af 
ply, che Suir Plea, but that the Plaintiff might reply the Suit belo,! 
ew ür ſhew that to have been within the fir Years ; not that thls? 
Year was a Continuance of the Suft below, but that the Pia 
3 had righfully and legally purſued his Right ; and it ſhould 18 


7d: 238, in the Power of the Defendant to defeat o2 hinder him of 


4 . 


0NDON, and the Cuſtoms therof. 425 

any Default; as where one bzings an Acklon befoze 5. 5 Mod. 
A of ſix Pears and dies befoze Judgment, the fir 7104 6 
rg being then expired, this ſhall not pzevent his Executoz. » Lov. 166, 


utw. 258, 
263, 263. 


LONDON, and the Cu- EE 
5 115493» 


ſtoms thereof $Mod-75 


6 Mod, 69, 


123, 244, 
177. 

Hard 36, 210. 
Cart. 68, 


Amot verſus Brown. Mich, 7 W. III. B. R. 36.86. 


V. Poſt 498. 
„ Poſt, 498. 
RNO T and BROWN were Owners of two contf- _ (2), 
guous Houſes. Brown had Lights in his Þouſe to- jermen's 
wards Arnot's Pard, and Arnot made up Blinds. The Power con- 

Court of Aldermen, upon 19 Car. 2. c. 3. ozdered they 17,6050" 
be abated; but a Pꝛohlbition was granted in B. R. Foz Car. 2-c. 3. 
tber they may do in their inner Court by Quod permittat, va. — 1 
they have Power to determine real Actions; tis plain that bading of 
Court of Aldermen have no Power in this ſummary Map, un- the City. 

by 19 Car. 2. c. 3. and that gave them only a tempozary 1/7998. 
er during the Rebuilding of the City. While the City was 1 8d. 16). 
ding they had Power to aſlign Lights; but by being once rage _ 
a, the Party gained a legal Title to them, and may main⸗ Nb. . 

at gaton at Common Law fo2 the Obſtrufton, and the Court Hee. 136. 
ſtermen have no farther Power. Vide Reſiduum 6 Mod. 244, 4. *9+ 


Nu. 1 Mod. 55. 2 Ley, 193, 1 Vent. 274. 6 Mod. 166, 193, 314, 382, 386. 1 Lutw. 382, 38s. 


ina Regina verſus Rogers. Trin. 1 Ann. B. R. — 


rox. P 
O Na Certiorari the Cuſtom of London was returned, viz. 5 lod. 755 
That if any Citizen ſpeaks contemptuous Wo2ds of an + + == 
man, o; aſſaults him in the Execution of his Office, an In- 6 Mos. 124. 
ton (hall be erhibited againſt him in the Name of the ol. 33. 
mon Serjeant in the Court of Aldermen, and that they uon 2 
d p2oceed againſt him to fine him; and that at a Mardmote pus im by 1o- 
"Sir Robert Jeffreys, the Defendant alſaulted him, and ſaid, eu in 
e as much to do here as you; you think ſure you arc Aitermes, 
your Bridewel Birds, but you are miſtaken; fog which an of agg 
| . 3 { In- — 


i i ; Words of an 
Alderman in Exccution of his Office, is good, Otherwiſe, if to disfranchiſe. 


426 LONDON, and the Cuſtoms thereof 

— — —„— 8 — — - R — - — — 
r, Infopmation was exhibited by the Common Serjeant, Et pe 
: Year. 16. It had bern doubtfut if the Offence had been by Nam any, © 
: 6. 63 cauſe no Inditment lay at Common Lai, but he is tu be ln 
: Med. 35- to Good Behaviour; yet fo2 Aﬀault he is puniſhable, and th 
„ map be by Jnfozmation there by the Cuſtom, as well as f. N 
Fareſl. 28. hy the Courſe of the Court, tho the regular Courſe at Comm 
6 Mod: 124- Law is by Jnditment. 2dly, The Court held, That the Jom, 
: Vent: 302, tion lay in the Court of Aldermen, tho an Alderman was gti 
327- otherwiſe of the Bayoz, koꝛ he is an integral Part, without wig 
775.55, the Court cannot be held, but the other may be ſevered, an 
2 Keb. 594 muſt not ſit; ſo the Payoꝛ and Aldermen may grant to an an 
1 Ven. 16, man, but the Aldetmen and City cannot grant to the Bape); W. 
327. * the Court held, That a Cuffon to disfranchſſe fo2 contenytig 
2 Jo. 22%, Words ſpoken of an Alderman, was void, accodding to 2 Ley, x; 


ht 8 Co. 116. 3 Cro. 73. Sheph, Abr. 436. Lev. 398. Corporations 13, 24. 


133 


Cuſtom of LONDON concerning Orphans and Freemens Ell 
SeerCra347- Tf a Freeman of London has no Wife, but has Child, t 


— 2 Eſtate belongs to his Childzen, and 6 
1 Reb. $68, — 44 may diſpoſe of; fo if the Freeman has 
Nie „ Mike and no Childzen, Þalf of his perſonal Eſtate belongs toh 
's, &e. Wife, and the other Half he may diſpoſe of: But if a Fteem 
2 Show: 174» hath a Wife and Childzen, one third Part belongs to the (i 
409 $%aſes and another third Part to the Childzen, and the Freeman m 
70, 161- Dilpole of the other third Part. And if ſuch Freeman dies 
he 41s. eſtate, the Cuſtom efets only two Thirds, and the remaini 
Ver. 134 Third is ſubjett to the Statute of Diſtributions, and ſo dividi 
_ 405: 5 the whole into Ninths, four Ninths belong to the TUlte, andfi 
_ *  Ninths belong to the Childzen. | 2 
Cuftom ex- Ik a Freeman of London has two Sons, and the eldeſt £ y 
e in Law a Reprint of the Son who ewe way ac 
Gragchil- a Ke ent E 5 
= — — Part = the Cuſtom; fo2 the Cuſtom of London ett. 
only to the Childzen, and not to the Gzanchfldzen, per Norts 
and ſo it has been certified by the Reco2der into Chancery, 
| It a Freeman ok London has but one Child, and he has 
#69 9a " ceived ſome Potion from his Father, and the Father dies, | 
emongſt ping this Child and a Uitfe, the Child ſhall have his full Ozphil 
dene, Bart without any Regard to what he has already received; 
Vern. 397. | 5 - t f to Hot K 
that Advancement in Part is only to be > = ; 6 oY 
— -. Whereicap- With Childzen, and not with others. Per Str Edw © Chil 
| pears under Tf @ Freeman. of London has advanced any of his — 
Hao. her with a Poztion; yet if it appears what that —— 5 
wucbaChild IUtiting under the Father's Hand, oz by the Father 8 Will, 0! 
i | 02 Settlement il 

hasreceived, Gzarrtage-Settlement,” and by the ſaid CLlill 02 


vill odge lald, That the ſaid Poztion is o2 was in full of his Child's P 
wherher fll by the Cuſtom, yet this Child ſhall come in foz the —_ 
2 


Advance- . | 

1 | 1 PI e diſpol 
Vern. 95, 2 6. Vide AR of Parliament 11 Geo, 1. by which Power is given to Freemen to dife 
perſonal Eſtates by Will. 


— — — 1 — 


Lunatick, Ideot. 1 


t of the reſt of the Father's perſonal Eſtate, bunging the 
4 tion already recefved into Hotchpot; otherwile it is, ik it does 
pear under the Father's hand what the Advancement was. 


Lunatick, Ideot, == 


Hard's Caſe. Mich. 8 Will. III. B. R. 


IR Bartholomew Shower moved to quaſh an Oꝛder of Ju⸗ M (1 Je 
ſtices, fo2 removing an Ideot to the Place of the laſt le- 1, c<oparim 
gal Settlement of his Father, comparing it to the Caſe of where che 

a Baſtard, who is to be maintained by the Pariſh where e ® 
is bozn, Sed per Holt C. J. The Father of an Jdeot ought „here born. 
maintain him, and if he cannot, the Pariſh oz Place where v. poſt 528. 
Father is ſettled. There is no Difference between an Jdeot Serv 
any other poo2 Child. The Caſe of a Baſtard differs, fo 389, 381- 
Reaſon of that is, becauſe he has no Father, oz rather Mod. Caſes 
ne that the Law looks upon as ſuch; and therefoze till 18 Eliz. 

} 8 they were bozn, were bound to maintain 

n. Adjournat'. 


ſhompſon verſus Leach. Hill. 9 Will. III. B. R. 70 poſt 465, 
: 10, 07 
\ Tenant fo2 Life, being Non Compos, with Remainder to „ 
+ his firſt Son in Tail, Remainder to B. in Fee, ſurrendered Hi; Deed is 
Deed of Surrender to B. befoze he had a Son; this Deed of void. 


mender was held abſolutely void, and the contingent Remain- Vi r. 
not deſtroyed. | S. C. Eq. Ab. 


| | 178. p. 3. 
164, p. 13. 3 Salk. 300. 1 Show, 296. Caſes B. R. 175. 3 Mod. 296, 301. 3 Lev. 2 
vin Parl. 130. 2 Vent. 198. Comb. 438, 468, Carth. 211, 250, 435. Holt 357, 2 38 


IS 
-», 


D M A N- 


428 


es at 


Vide 1 Lev. 
23,65,75,91, 
119, 123, 
148,187,162. 
* 14, 18, 238. 3 Lev. 309. 1 Mod. 82. 3 Mod. 265, 332, &c. 4 Mod. 233, 234, 160 fl. 
368. | 


See pag 439) Anonymus. Mich. 8 Will. III. B. R. 


dog 1. an Action on the Caſe in the Common Pleas, fo; a f. 


MANDAMUS 


tory Man Return of a Mandamus, Judgment was given fo2 the Pla 
mus upon an I tiff upon Demurrer; and now 'Serjeant Pemberton cp 
falſe Return in B. R. and pzayd a peremptozy Mandamus, but it u 
brought in denied; fo2 per Holt C. J. Every Mandamus recites the fl 
, Mod. Prout conſtat nobis per recordum. Hom can we ſay that in 
316. Caſe, we cannot take Notice of the Reco2ds of the Comm 
comb. 400, Pleas? You might have bzought your Amon here, 


Dominus Rex verſus The Mayor and 8 of W 
ton. Mich. 8 Will. III. B. R. 


rs Mandamus ſſſued to reſtoze Elias Chalk to the Place of 
Want of Burgeſs of Wilton, to which was returned a Cuſtom f 
Summons * the Mayo? and Burgeſſes to remove fo2 Bisbehaviour : Ch 
if the Perſon they ſet fo2th ſeveral Inſtances of Yigsbehaviour, and that 
«ppeared#0 being thereupon fully heard to all that was objefted in the Cu 
vide pot mon Council of the Yayo? and Burgeſſeg, and it being fi 
435: \;., Proud upon him, they turned him out, It was objetted, C 
eit was not ſaſd he was ſummoned, Vide Style 51, 446, 4! 
| 3 Bulſt. 189. 2 Keb. 489. Per Cur'. The End of the Summe 
is, that he may be heard fo2 himſelf, and therefoze where he! 
been heard, want of Summons is no Objeftfon , but this ! 
afterwards determined on other Objetions. 


Vide 4 Mod. Dominus Rex verſus The Mayor, &c. of Oxon. Mic 
385 3 will. III. B. R. 


(3) Mandamus iſſued to the Bayoz and Commonalty of 0:k 
WhereanOf. X to reſtoze Slatford to the Oftice of Town-Clerk; the! i 
is removed, turned their Charter of Jncozpozation, which gives them Fol 
doc the Cor- to chuſe a diſcreet Perſon to be Town. Clerk, to hold at the Cult 
el rely ug. the Mayo: and Aldermen; The 13 Car. 2. Stat. 2. and the BY 
on their of W. & M. about taking the Oaths, and that the Office of - 


Power, but ' 
return a Miſ- c | ; 
demeanour, and that is inſufficient, peremptory Mandamus ſhall ue. 


—" _MANDAMUS. 429 
dat being vold, they choſe Slatford, and that be took the Dathe 
e Office coram nobis Majore & Ballivis ; but did not coram 
"iis Majore & Ballivis take the Oath of Allegiance, per quod hig 
ite became void, & ea ratione, &c. Upon which theſe the 
points were ſfſrred and ſettled, 
it, Uhether the Party that comes in is to take the Oaths at 1 Vent. 82. 
js Peril, 02 they are to tender them, and if he refuſed, whether Dy Bs 
t muſt not appear upon the Return? Et per Cur. be muſt take 2 Saund. 289, 
( them at his Peril; the Magiſtrate need not tender to him, but: Sho». 68, 
| muſt tender himſelf to the Baglftrate, and demand them; 2%... .,. 
and if it be refuſed, muſt ſue a Mandamus, and the Bagiftrate 237, 239. * 
j punihable ; if the Law were otherwiſe, it would be in the - 1 Son 
puver of the Pagiſtrate to elude the Att in Favour of the Party, Be 5. 
Alb, Whether it be enough to ſay, he did not take the 2 
beths befoze them? And this was held naught, fo2 two Juſtices 432. 
uu a Power to adminiſter the Dath, and he might take the 
Oath befoze them. | 
zy, Wihether a Perſon that was only Tenant at Wi, 
hould have a peremptozy Mandamus? Et per Cur. Me bo not de- 
termine whether there ought to be a good Cauſe, oz not, fo2 ſuch 
Removal; but ſuppoſe it may be without Cauſe, yet ll they muſt 
termine their Till: Now they do not return a Determination 
x his Office by their Will, as the Reaſon why they do not admit 
ji, but the ſpecial Matter of his not taking the Daths, there: 
he, ünce his Dffice continues, and this Excuſe is inſufficient, 
ought to be reſtozed. A peremptozy Mandamus was * 
1 


id: Serjeant Whitacre's Caſe, 


Ihe Mayor of Coventry's Caſe. Hill. 9 Will. III. B E. 


bon was made fo2 an Attachment, foz not returning an (4 
Alias Mandamus. Et per Holt C. J. 3 Cale of a Man. The e. 
us out of Chancery, no Attachment lies till the Pluries, fo; to be return- 
ut is in the Nature of an Aion to recover Damages fo? the 24 
75 00t upon a Mandamus out of this Court, the firſt Writ" os 
lit to be returned; pet an Attachment is never granted with: Pon 434 
i peremptozy Rule to return the Writ, and then an Attach- 
— — * Contempt; and in this Caſe a peremptozy 


nd. 


_ wv MANDAMUS. 


— 


Dominus Rex werſus The Mayor, &c. of Covenn 
Mich. 10 Will. III. B. R. | 


(5) ANDAMUS to reſtoze J. S. to be one of the Cong 
— Council Þouſe; the Defendants returned, That they wer, 
düum, good, an anclent Cozpozation, and that the King by his Letters p. 
bar that uf tent, reciting their Cuſtoms, amongſt which was this of g 

6rively, ing Perſons to be of the Common-Council Þoufe, and tem 
dee 4 Mod. bing them ad libitum, did grant and confirm all their Liberties 
34, 36, 233- Cuſtoms, 8c. and that they by Fo2ce of the ſald Cuſtom Cin 
2 e. out of Mind uſed, & ſecundum formam literarum Patentium p 
Raym. 235, dict. did remove him: And firſt, it was agreed, That the Eqate 
Poſt 432 in Whether by Cuftom oz Charter, has this Condition annereq | 
pede. it, that the Cozpozation might difplace him at Will, with 
3 7 afligning any Cauſe; but this differed from the Cale of the i 
796. _* coder of Bath, who was appointed by the Commiſſioners fo) n 

gulating Cozpozations: By their Cuffom they were to chuſe on 
learned in the Law fo2 a Reco2der , The Cozpozation turned gy 
the Lo2d H. and returned, he was not learned in the Law, an 
held good; fo2 whoever put him in, he muſt be ſo qualified byt 
Cuſtom, and he might bing an Aﬀton koz a falſe Return, if 
be a Perſon learned in the Laws. 2dly, This Return was he 
naught, becauſe it did not appear that the Cozpozatton had an 
fuch Power, but only by the Recital; whereas they ſhould hat 
returned, they had ſuch a Power poſitively. 


Anonymus. Hill. 10 Will. III. B. R. 


(6) Mandamus was granted to admit J. S. Mayoz. It . 
Rule 5o i9- Z moved, That the Yayo? in Poſſeſſion might have a Rule 
. in fee the Charter, that he might be able to make a Return; fo! 
2 ro other wha had fued the Mandamus, was not rightly eletted: . 
wake Re- i. ft, was denied, fo; he may return that; and in an Adlon foz aft 

a Return, ſhall have a Rule to ſee the Charter and take a Cop 
and it was ſaid, that the Court were always upon that Zi 


rence. 


See pag. 428. Buckly verſus Palmer. Trin. 11 W. III. BX 
1. 

$55,236,308 N Aion was bꝛought fo2 a falſe Return, and a Gerdi! 
Th: \ fo2 the Plaintiff, and a peremptozy Mandamus was Mo 
FAN fo, and oppoſed, becauſe it was a hard Cerdit, &c. Et 
—— Holt C. J. When an Action is bꝛought fo2 a falſe Return, 1 
Ae. 6 Mod. 152. Information for a falſe Return, &c. Comber. 400. 8. C. Holt 44 


* K * * — — —  —  — Pr wy” ; 


MANDAMUS. 431 


— ——— Dr Ion 


——— w-—— LA 


it is falfified, we cannot refuſe a perempts2y Mandamus. Sed See 1 Salk. 
u; This Potion cannot be made till four Days are paſt akte 
i neturn of the Poſtea ; becauſe the Defendant has ſo long to 

"je in Arreſt of Judgment. Paſ. 12 W. 3. B. R. The Caſe of 
City of Exeter. 


Dominus Rex verſus The Bailiffs and Burgeſſes of 
Malden. Trin. 11 W. III. B. R. 


Mandamus iſſued, reciting quod cum they ought to chuſe 9 0. 

I yearly two Bailiffs, out of ſuch as had not been Bailiffs foz Raue be 
hier years befoze, ideo they were commanded to chuſe. They re- ſpeaks of e 
ned their Conſtitution by Letters Patent to be, to chuſe two —_— 
x Aldermannis, and that they had choſen two, ſecundum formam from the 
electum literarum Patentium generally; and this was held Wric,roughe 
zght, fo2 they ought to deny their Conftitution to be as is men- $1 en! 
lone in the Urit, 02 ſhew a Compliance with the Writ, where- che wric. 

s they have afed accozding to a Conſtitution ſet fo2th in the Re- 4 Mod. 34, 

in different from the Writ, and do not deny the Suppoſal of 32435233 


je Writ; wherefoze a peremptozy Mandamus was granted. Cre Car 13 


* 


minus Rex verſus The Mayor, &c. of Abingdon. s c. poſt 
Mich. II Will. III. B R. 432, 699. 


rth. 499. 
Caſes B. R. 


\ Mandamus was granted to the Yayo Bailiffs and Bur⸗ „ 
ceſſes of the Town of Abingdon : The Mayo? made a Mandamus 
turn and brought it into the Crown-Office, intending to ech e 
e to have it filed; and now a Motion mas made to ftay the Bautz, Kt. 
ling of it, upon Suggeſtion, That this Return was made by Ne yor alone 
* Papo; and mino2 Part of the Bafliffs and Burgeſſes, and res . 
gn the Conſent of the greater Number, who would have and the - 
1d the (rift, and therefoze they pꝛayed they might diſavow —— — — 
is Return and put in another. Et per Holt C. J. Where a n. 17 van n 
utit is direed to a ſingle Officer, as a Sheriff, and a Return dle, if «- 
nude by a Stranger, without his Pzivity, he may any Time Fange 
jit Term wherein the Writ is returned, come in and diſavow it, the Majority. 
ut after the Term. Dy. 182. But in this Cale, where the View pſp 
uit is direted to ſeveral, and the Wayoz, who is the moſt pzin- S4 7 
al and pzoper Perſon, returns and bzings in the TUrit, it is 00 
en we ſhould eramine upon Afidavits, whether there was eber ai, 
| Conſent of the Bajozity ? Ce will take it, and leave you to 6 Mod. 133. 
Wiſh the Mayo; ko; this MYisdemeanoz, if he be guilty; fo? it is 
Neat Crime, which will not only merit a heavy Fine, but a 
| . Mandamus will be granted, if the Return be falſified. 
e were all equal Parties, this might be another Cale: The 


4 | Re: 


432 MANDAMUS. 
\* + Return was filed, and at the ſame time Leave was given tg; 
an Jnfoznation againſt the Mayoꝛ. 


Dominus Rex verſus The Mayor, &c. of Nori, 
Hill. 11 W. III. B. R. 


( 10. ) Mandamus was granted to the Yayo), &c. of Neid 


8 C. poſt Jt was moved, That the Senſe of the Bayo? differed ür 
436. the Majozity of the Cozpozation, and that he would execute 


#01: as  Tirit, whereas the Coppozation were fo2 returning an Excuſe, z 


And they pzayed, That the Papoꝛ might be ondered to deli 
the Writ to the reſt of the Cozpozation; ſed non allocatur: 8 
he is the Þead and Paincipal, and take your Courſe againg jj 


"DRY Dominus Rex 8 The Mayor, &c. of Abingdo 
18122 | Paſ. 12 Will. III. B. R. 


| Mandamus was direfed Majori, Ballivis & omnibus pri 
10 2 . palibus Burgenſibus Burgi de A. (except R. and S.) fett 
Nawas cleded forth the Conſtitution, and that R. and S. were capital Burg 
2 Burgess, but Choſen by the Commonalty to ſtand and ſerve fo2 Yayo! fo {ih 
did not re- enſuing Pear; and that they were to chuſe one of them, |; 
cramenn they were commanded to elef one of them accozdingly. They 
— ony turned the Stat. 13 Car. 2. Seſſ. 2. c. 1. and that within tw 
Ge E- Pears, prox. poſt 25 March 1663. R. & S. fuerunt eledi! 
legion was genſes principales, and within a Pear befoze their Eleclon 
zen gur not received the Sacrament, per quod electio corum yacua { 
geſe, ill. venit & non ſunt principales Burgenſes; and this Return . 
Ante 428, held naught: iſt, The Court conſidered it without the | 
4 Kiod. 233. Nozds, Et non, & c. And as to that the Chief Juſtice ſaid, 
3 Mod. 72, (Urit ſuppoſes them to be Burgeſſes, and ſo the Court muſ 
- (30 432, tend them, and this is not anſwered by the ſpecial Hatter of 
433, Ke. Return, which ſhews only that he was once elected, and that i 
2 Show. 68, q void Eletfon ; whereas he might qualify himſeif and be cho 
25und. 289. Again; and here is nothing to exclude the Intendment of a ſul 
quent Elefion, which is accozding to the Suppoſal of the Wi 
Return muſt 2dly, The Court conſidered it with the laſt Mozds, and 9 
be certain to the Et non ſunt principal” Burgenſes, &c. to be only Part of 
Vine Concluſion 02 Inference; and the Chief Juſtice ſaid, the La 
430-PI.z.&c. quires the moſt erat Certainty in theſe Caſes, becauſe the B 
3 436, cannot traverſe no; interplead; and it is not enough to offe 
Noa. fee Matter, ſo that the Party may be able to falſify it in an at 
89. but the Batter muſt be ſo alledged, that the Court may v 3 
to judge of it and determine, whether it be a ſufficient Cane, 
not? Ik the Batter ſet fo2th in this Return had been ſo ales 


6” ö 


[ 


MANDAMUS 43 
i Plea in Bar, the Plaintiff might have replied a ſubſequent = 


lion: Ergo, this Return is uncertain, fo2 there might have 
n a lublequent Elefion. | : 


minus Rex verſus The Mayor, &c. of Ri pon. 
— 1 Will. III. B. R. _- 


ANDAMUS was directed to the Payoz, Aldermen and un r 
Commonalty of Rippon, to reſtoze Sir Jonathan Jen- ge6gnacion 
nos to his Place of Alderman of Rippon ; they returned them: io the corpo- 
wes to be incozpozated by another Name, viz. Yayoz, Bur- zin Elec. 
7g and Commonalty ; and farther, That Sir Jonathan Jen- tion of ano- 
be at ſuch a Time, at an Aﬀembly of the Cozpozation, came {der in the 
 perſonaliter libere & debito modo reſignavit his Office, Ddecla- , . 
re, he would continue to ſerve no longer in that Office; where 1 Lev. 148. 
pn they choſe another in his Room: And this Declaration in a } 50.1.“ 
wozate Aſſembly was held good, eſpecially ſince the Cozpo- 
tion accepted it, and choſe another in his Place; but till ſuch 
tion he had Power to wave his Reſignation, not after- 
ans; and whether a Deed was neceſſary, oz not neceſſary, is 
it material, becauſe they have poſitively returned quod reſigna- 
Wt, which is falſe, ff a Deed was neceſſary, and there was none. 
o the Court held the Writ naught, becauſe it was direcked to 
We Copozation by a Wrong Name, but refuſed to grant a new 
Itit of Mandamus, becauſe an Action lay againſt the particular 
x the falſe Return of this: Ergo a new one would be 
atious. 


Ine Caſe of Andover. Mich. 12 Will. III. B. R. 


[VE Perſons cannot have one Writ of Mandamus to be re- . © '3-? 


dard; fo2 tho the End of the Writ is to do Juſtice, pet bn, nnr 
foundation is the Wrong in turning them out, and the turn- join ina Men- 
{tut of one is not the turning out of another; no2 can ſeve- g. 


rw join in an Action on the Caſe fo2 a falſe Return, Per See; Mod. 
) 10, 11. 


+ * 


— Sid. 209 
\ 5 67, 436. Comber. 30), 308. 6 Mod. 18. 1 Shower 258, 260, 281, 364. Far, $5, 8c. 
41 5 

1 don 1 ; 

Pp: mina Regina verſus Twitty and Maddicot. 

ff Mich. 1 Ann. B. R. ( 14.) 
a! | Non fuir de- 
＋ dito modo o- 


ANDAMUS to ſwear A. and B. Churchwardens, ſuggeſt- 


lea”, not a 


ing that they were debito modo electi: The Return was, #294 An. 
f. & f. non Electi fuerunt debito modo. It was objeck⸗ was Bruce ah 
That it ought not to be debito mcdo; and it ought to ges. debbie 
u th? Disjunttive, nec corum alter ele&. fuit. Sed per gc 


r 8. C Far. z. 
Holt Holt 442. : 


nn. 


434 MAN DAM US 


K 


5 dos, 10, Holt C. J. it was reſolved; «ff, That one cannot be doch 
: on this Writ; fo2 either both were choſen, oz the Writ ig 
conceived. 2dly, Where the Writ is to ſwear one debit, n 
electus, Quod non fuit debito modo elect', is a good Return ; 

it is an anſwer to the Writ; but where it is to ſwear one «//4 
Church-warden, there quod non fuit debito modo elec 

naught ; becauſe it is out of the Writ, and evaſive, g 


9 524.3: W> <5 


2 ; 
Gy — - 7 
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rween the Miles from London, then there ſhall be fifteen Days between 
zee and Teſte and the Return of the firſt Writ of Mandamus; yy 
Ante 429. but foꝛty Miles, oꝛ under, but eight Days only: And ag to 
Alias and Plurics, they made no Rule, but would conſider of t 

and that the Writ ſhould not be teſted befo2e it was granted 

the Court; ſo that the Alias and Pluries map be made returns 
immediate, as they uſed to be: Aliſo the Court ſaid, That att 

Return of the Pluries, ik no Return was made, and there was 

Afﬀidavit of the Service, there ſhould go an Attachment with 


hearing Counſel to excuſe the Contempt, 


| QsModaz Anonymus. Mich. 4 Ann. B. R. 
(1s) Rule was made the firſt Day of this Term, viz. That if 
b 8 Cozpozation to which the Mandamus is ſent, be above in 


Domina Regina werſus The Bailiffs, &c. of Ipſuit 
Serjeant Whitacre's Caſe, Hill. 4 Ann. B. R. 


(16. ) Mandamus was directed Ballivis, Burgenſibus and Communit 
Variance be- L X villz de Gippo, to teſtoꝛe Serjeant Whitacre to the Office 


writ and Re. Reco2derſhip; the Return was, reſponſio Ballivorum Burgenli 
— —_ & Commun' ville de Gipwico five Burgi Gipwici patet, &c. Nos! 
Corporation, livi, &c. return the Conſtitution ſo and ſo; and that the! 
Vide poſt £o2Der is amoveable pro malegeſturis per Ballivos & Burgenſes 
452, 65% , Major” partem corum quorum Ballivos duos eſſe volumus: C 
 Satk. 145, they ſhew Serjeant Whitacre choſen to continue ad libitum, 
{on one that at ſich a Seſſions of the Peace, the Serjeant had Ne 
A but did not attend; and that having Notice to anſwer, he 
1 Lev. 30. peared and anſwered, and by the Bailiffs, Burgeſſes and Cl 


> <P monalty (the Bailiffs being then pzeſent) he was turned out 


18847 his ſaid Office. Et ulterius certificamus quod Inhabitantes v1 
445: piædict nunquam nuncupati fucrunt per nomen Ballivorum, 5 


12s. e genf. & Com. ville de Gippo, &c. This Cale pended long, i 
was often-argued upon ſeveral Objedions; and, 1ſt, The Cl 
Juſtice held, That Gippus and Gipwicus were different Nan 
ſo that the Writ was misdirefed; but then they ould habe 
turned the ſpecial Batter accozdingly, and relied upon it; 
I 


MANDAMUS. 


1p they had admitted themſelves to be the Coppozation to 

un the Crit was directed, by returning Executio, &c. And a 

opozation May have ſeveral Names; and here it being ſtart⸗ 

\ (whether a Coppozation ſhould loſe its old Name by a new 

jarter ? the Chief Juſtice ſaid it would, where the new Charter 

re) the very Conſtitution in the integral Parts of it; as if 

nus and Burgeſſes are made Yayo? and Aldermen, 02 Yayo? 

1Eurgeſſes, 02 where an Abbot and Convent are tranſlated in- 

Dean and Chapter; but ik the Bailiffs and Burgeſſes villæ 

Gippo accept a Chatter, conſtituting them Bailiffs and Bur- Hard. 304. 

rs ville Gipwici, and giving them farther Palvileges, and 

it they ſhall be ſo called; this is a new Name only, fo2 the old. 
wontion remains in the integral Parts of it, Powell being, rode 
atisfed in the firſt Point, it vaniſhed without Refolutſon, Kaym. 185. 

iſcovering that Gippo in the latter End of the Return wag * ber. 145. 

\2 Daſh, and in the Writ without, lo that then lt was nat 

lem. 2dly, The whole Court held, That tho' the Bailiffs 

only ſaid to be pꝛeſent, they ſhould be intended to be con- 

ting, either ackually, o2 as included in the majoz Part. 3vly 

jat the Recozder is bound to attend and aft at the Sef- nene 

ys to dire the Cozpozation in the Pꝛoceedings of Juſtide, and Cauſe o Br 

it his Office being a publick Office relating to Juſtice, Mon- feiture of the 

ance is a good Cauſe of Foxfeiture. 4thly, Tho the ge + 

nmons 02 Notice Serjeant Whitacre had to anſwer this Beleg of 

urge, ſet no Time when he ſhould appear, pet his appearing Neude 
anſwering cured the Defef of Notice in the Time, and would — - 

* cured want of Notice of the Charge, Palm. 453. Foz tho' a Ante 428. 

in ought to be p2epared, and have convenient Time fo? that, 

the may waive this Benefit if he will; but in this Caſe, his 

[tice was to anſwer his Non-Attendance at a Seſſions of Oyer , ,, 

d Terminer,, and therewith he was charged; whereas he is CD. 
d out fo2 Non-Attendance at a Seſſions of Peace, and in- de Matter 

d anſwered to that, tho' not charged therewith, which the * 

urt held incurable and fatal, and ozdered a peremptozy Manda- 

— that it ſhould be ditected actozding to the firſt Wri 

% x r and muſt not differ; and tho . Ray mon 

d to a peremptoꝛy Writ, becauſe he was only Recoꝛder ad 

= Sid. 14.) non allocatur ; fo2 the Cozporation have not 

at 4 500 they have relied upon his Bisdemeanozs, and not Ante 4:5. 
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Domina Regina verſus The Ma _ and Al 
| Sh Pal. 5 Ann. B.R. emen 


anf M ANDAMUS to admit Dunch to be an Alderman qt u. 
ter mag be IVI wich; they returned the Charter of E. 4. Quod a1, 


t d, b . 
they muſt be Mani onerentur & exonerenter prout in London; and 


the 
conifient. London, if a Perſon be elected Alderman by the ard, the ta 
74 5 53, ak Aldermen may refuſe him; and that D. was eleted 
x Show. 180. Mard, but refuſed by the Mayo? and Aldermen , becauſe he z 
— not received the Sacrament infra Annum tune prox, ante 
Mod. Caſes dent. Ele&ionem ſuam ; and that he was turbulent and fazigh 
211, and pꝛocured his Eletfon by Bztbery ; Et quod non fuit Elec 
3 0106. 124: The Court agreed that ſeveral Cauſes might be returned, 
Holt 444 that either, not qualified, 02 not elefted, had been a good Retyr 
but the Chief Juſtice queſtioned whether B2ibery would var 
the Election, becauſe it did not appear to be an Office concern 
Flegien ia the Adminiſtration of Juſtice, and within the Statute E. 6. q 
one Body; the whole Court agreed, That as ſoon as D. was choſe by | 
Approbation Mard, it was an Elefion, and that the Aldermen did not chu 
in another. (having but one Perſon ſent them) but appꝛove; and that bel 
| Appꝛobation, the Elet#\on was compleat; as a P2eſentation ig 
foe the Biſhop appꝛoves a Clerk; 02 as a Nomination is a} 
keck Nomination befoze the other pzeſents. It follows th 
that this Return is repugnant, and the Court cannot tell 
to believe; fo? at firſt they admit an Election, and avold it; 
yet at laſt they return, there was no Eleftton at all: A pern 
tozy Mandamus was granted. 


Domina Regina verſus The Mayor, Ec. of Detb 
Mich. 6 Ann. B. R. | 


Writ to one ANDAMUS to the Papoz, Aldermen, and capital 
to command geſſes of Derby, viz. Whereas A. and B. &c. removed 
zee ate arty complaining from his Difice of Burgeſs, commun 
vide pak them to command A. and B. to reſtoze him, was quaſhed; 
439. pl. J. is abſurd that the Writ ſhould be directed to one Perſon to 
453. Pi. se. mand another. | 


( 18. 


Vide ante 

433- pl. if. Anonymus. 

(19), A Mandamus went to reſtoze nine Perſons to the Place ay 
el to en A Dffice of Common-Council Pen; the Conſtitution va 


« Wric to be tutned, and that theſe nine were debite amoti. Holt C. . Wy 
er. 25, Writ ought to be quaſhed ; there ought not to be nine Per 
J Mod. 11. g | 


— — 
8. 


ne (crit ; the Amotton of one is not the Amotlon of another, 25 x 5d. 
 qntereſts are ſeveral, and they may have been removed for; Nen 16 
nil pifferent Cauſes ; one foz one Fault, and another fo f.. 
Ahn. How can we grant a joint Reſtitution to them? Eyre Ape 433- 
of the ſame Opinton. 3 116. 


\. 1 Vent. 167. 
1 Lev. 109. 


MARRIAGE 


* 
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364, 76, 411. 


MARRIAGES 3 


Mleyne & Ux' werſus Grey. Trin. 1 W. & M. B. R. x Show, $0. 
| | | %' 0 


1 
IV Debt on a Bond, the Defendant pleaded Ne unques ac- In Debt Þ 
couple in loyal Matrimony ; Plaintiff demurred, und had Feme; 
Judgment, fo2 it alters the Trial ; inſfead of trying per Nuoques «c- 
pais, it puts the Trial on a Certificate from the Owinary Per # 
qd, 2dly, It admits a Marriage, but Denſes the Legality Of See 1 Lev 4r. 
; whereas a Marriage de facto is ſufficient, and whether legal * 5% 13-4 


[not legal, is no ways matertal, - 1 Keb. 41. 


Jeſſon verſus Collins. Paſ. 2 Ann. B. R. * 
' | Holt 138. 
MR King moved fog a Pꝛohibition to ſtay a Suit in the Spiri - Ca 
0 | 1 tual Court, upon a Contract of Marriage per a de = — 2 
0 
14 N perfozmed, arty had Remedy at {uullycogoi- 
| Mmmon Lam: Holt C. J. ſaiv, That tho if were per — de Able in tho 
turo, yet it was a matrimonial Matter, and the Spiritual Nauru 
rt had Jurſsdiifon ; and this was the great Objettion againſt cheir Sen- 
= $at Law, when firſt bzought up in theſe Caſes; but in An- tence diod- 
to this lt was held, That the Remedy in the Spiritual vide; Moe. 
rt was walved by betaking hfmſelf to Damages foz the 165. 
ach: Allo he ſaid, That a Contra per verba de præſenti, wag 5 ed. 2½ 
W Varriage, viz. I marry you: You and I are Man and Wife; 5 Mod. 155, 
_ — ls not releaſable: Per verba de futuro; I will marry you, 1 
_ © to marry you, &c. which do not intimate an adual Har - Salk. > 
ſt, but refer it to a future Act; and this is releaſable ; and as; 


ls releaſable, the Party may admit the Bzeach and demand 
Vol. II. n Sa⸗ 


Mafſhal and Marſhalſea oh 


Lev. 65 - Satigfaition : Pe alſo lain, he remembzed this Caſe upon & 
„„ dente; Aſſumplit, in Conſideration that the Plaintiff pomica . 
niarry the Defendant, the Defendant pzomiſed to marry hin 
won Evidence it was p2oved, That there was a Pꝛomiſe 5. 
he Defendant pzoducing a Sentence in the Spiritual Court 5 
See 2 Lev. Dilaffrmante of that Contract, it was held good Eounter En 


15, 16. ace. dente, and the Plaintiff was nonſuit. A P2ohibition was denn 


438 


3 
V. 
78 


See 6 Mod. .* 
155, 172. Wigmore's Caſe. Mich 5 Ann. B. R. 

Ch HE Wife ſued in the Spiritual Court fo; Alimony 
Contract per 913 
verbadepre- Fact, the husband was an Anabaptiſt, and had a Lice 


Wai, from the Biſhop to marry, but married this Woman accogdi 
; Lev. 65, to the Foꝛms of their own Religion. Et per Holt C. J. 1 
411. the Canon Law, a Contract per verba de præſenti, ig a 91 
5 Mod. 411- riage: As, I take you to be my Wife: So it is of a Cy 
Sponſalib. tra, per verba de futuro, viz. I will take, Oc. It the Cantr 
Gro. El. 79: be executed, and he does take her, tis a Marriage, and t 

9455. cannot puniſh fo2 Foꝛnication. Upon a Pꝛohibition to the 8 


ritual Court of Peterborough. 


Note; By 3 Lev. Such a Promiſe, if not in Writing, is void 
Stat. 29 Car, 2. 


Marſhal and Marſhalſea. 


See 6 Mod. Anonymus. Mich. 9 W. III. B. R. 
37, 225+ 


nen | ſe of Sit 
Marſhal bY Lenthall verſus Cooke, That the Marſhal might te 
08 Bond to be a true Pꝛiſoner; but not to receive 0! 

6 any Thing of Advantage oz Pzofit to himſelf, and 


if he did, the Bond was void at Common Law, 


1 


Marſhal.and Marſhalſea. 


anonymus Mich. 10 W. III. B. R. 


prohibitian was pzayed tg the Marſhalſea, berauſe they re- ( 
\ fuſed to admit a Plea, that neither of the Parties were de Jwicdinion 
joitio Regis. Per Holt C. J. This is not the Court men- ine Core 
«ned in my Loꝛd Coke s Caſe of the Marſhalſea. Jf the Cauſe © 
f Ation ariſe within twelve Miles of London, this Court holds 
Pe, tho the Parties are not de hoſpitio Regis; the Plea is fri- 
ous, and we will not interpoſe. But Trin. 11 W. 3. B. R. 
u Adlon of Debt was bꝛought in the Marſhalſea, on a Judg- 
int in B. R. and a Pꝛohtbition was granted, 


Snow verſus Firebraſs. Mich. x Ann. B. R. 


\ Scire Facias was bzought againſt the Bail, and a Byeach (4) 
afſigned in this, That the Defendant had not rendered him- Nat Mar- | 

if Prifonz Mar Mareſc' Domini Regis: M. King objeſted, That land was 101 

t was not good, without going on and ſaying, coram ipſo Rege 83 

ientis, fo2 the King has another Barthal, viz. The Marshal 22 ot» 

Wo the bouſhold, Et per Holt C. J. and Powell, The Earl Mar- Bench. 

Wil of England was by his Office Barſhal of the King's Bench, 3 CK 32% 
$ appears by the Book of H. 6. and ſo continued till the Time 

{ king James the firſt, when this Office was derived out of it; 

that the Parchal of the King is the Marſhal of the King's 

each; no Body elle can be underſtood; the other is Mareſchal- 

i Hoſpitii, and never ſpoken of without that Addition. 

The Office. of Chamberlain of the King's Bench Pꝛilon is in⸗ 

jarably incident to the Office of Barſhal ; and therefoze a 

nt of the Difice of Barſhal, with a Reſervation of the Office 

Chamberlain, is void, Per Holt C. J. Mich. 3 Ann. B. R. 


Maſter and Servant. 


10m. 
Comb. 116. 


2 Lev. 256. Boſon verſus Sandford & al. Mich. 1 W. & M. A! 


2 Show. 478. f 
Ps tr. Hill. 1 & 2 Jac. 2. Rot. 302. 

Skin. 278. | 5 
Holt 648. 


of 04) ASE againſt A. and B. Part-Owners of a Ship, kon th 
ſooiledbythe he put Goods on Board, and the Defendants under 
Default of took to carry them ſafely fo2 Þire, but yet were ſo ny 
the Maſter ligent, that the Goods were ſpoiled : Upon Not guilt 


— pleaded, in Evidence it appeared, that C. and D. were alſo pa 
Onners; the Owners, and that the Ship was under the Care of a Pulte! 
'ble in re. whom the Goods were delivered ; and this being found ſpecial 


liable in re- 


ſpe of the it was argued pro Quer. That the Aﬀton is grounded on 

Freight. TUrong, and may be againſt all, oz any of the Pzopiſetoy 
e 3 Lev. 

37, 258, There was alſo another Doubt ſtarten, and that was, (Uheth 


340 4 take, but in Fat the Maſter ſuper ſe ſuſcepit ? Eyre Juffice hf 


2 Saund. 2 
P oft 443 
Action Les 
againſt the 
p ne 
2 Saund. 115. 
For he that Po 
imploys a 
Servant, un- 
dertakes for 
him. 
Vide Prox. 
Caſum. 
* 323. 
oll. 208, 
209. 
But the AQi- 
on muſt be 
brought a- 


— all the nd a 


art-Owners. 


| 


all the Dwners were not joined, 


J 


1 


— | = . — 


Maſter and Servant. : 441 
: | | Pawns Vide 
nes er, Hart. Mich. 10 W. III. Coram Holt C. J. MEE. 
At Niſi prius at Guildhall. * 
7 le@ of his 


pn-bzoker's Servant took a Pawn ; the Pawner came ot. — Vang 
Und tendered the Money to the Servant; he ſaid he had loft wrong, 
goods: Upon this the Pawner bzought Trover againſt the %*ProxPag- 
ſer, and it was held well, per Holt C. J. up" bro 
Che Servants of A. with his Cart run againſt another Cart, Palm. 534 
rin was a Pipe of Sack, and over-turned the Cart and : Sund 3a . 
lud the Sack; an Ation lies againſt A. So where a Carter's Mod. 190. 

unt run his Cart over a Boy, twas held the Boy ſhould 1125, 1% 
his Aion againſt the Matter, ko; the Damage he ſuſtafned Parr. 123, * 
this Negligence. So in Lane and Cotton, a Letter with; Lev. 258. 
gin it was delivered at the Poſt-Office to a Servant; 'twas per 29: 
\ Caſe lay againſt the Poſt-Wafter and not againſt the Ser: 304 5.34. 
it, unleſs he ſtole them, fo2 then he was a Wrong-doer, as : Stund. 260- 
rt a Gaoler ſuffers an Eſcape wilfully ; otherwiſe if neglt- 1 7 
ty, Per Holt C. J. | Ante 18, 


mina Regina verſus Gouche. Mich. 1 Ann. B. R. 


Moder was made by the Juſtices on Gouche, reciting o b, 
| That whereas 425. and 4d. was due krom him to J. S. 4 being. 
Wozk and Labour in Þusbandzy, they o2der him to pay the ue for Wort 
; The Exception was, That it does not appear to be Sta- CR 
(Wages, and ſuch only are within their Jurigdition. Per dry, tbo' ir 
ll and Gould. Tho' the Statute gives them a Power only dont eppes 
kt the Kate fo: Cages, and not to oder Payment ; pet as he Se. 
ſting hereupon, they have alſo taken upon them to ozder Pay: ute directe. 
lt; and the Courts of Law are indulgent in Remedies — — 
ds appears by its ſuffering the Admiralty to have Cog: favoured in 
re ariners Mages; and therefoze they would intend dar “or 
7” Wages as were within the Statute : And Gould J. cited 1 Med. 4:9. 
Wile, The King againſt Dummer, An Oꝛder to pay fo2 Days- Pot pl. 5, 
bs and Labour done, which was held well; koz the Court“ * 
tend it within their Jurisvicion upon general Wlows, un- 
the contrary appear upon the Face of the O2der, as in the 


. 2 þ " ; 
. Jones 47. foz a Coachman's Wages, Aftrmey, Hole 


Ward 


only, with- Caſh. 


Maſter and Servant. 


AR of «Ser Ward verſus Evans. Hill. 2 Ann. B. R. 

bor hs Ma | 

ernie N X/ ARD ſent his Servant to receive a Note of 501, K. 
— an who went with him to Sir Stephen Evans's Shop, 1 


Maſter, or indozſed off 50 l. from a Note B. had upon him, and gave Way 
he conſeots. Servant a Note of 501. upon one Wallis a Goldſmith, to wg 
Seeale7-17*-the Note was carried the next Day by Ward's Servant: wy 
Comber.451. refuſed to pay, and that Day bꝛoke; upon this the Note w 
1 Salk. 132, ſent back to Sir Stephen Evans, who refuſed Payment, u 
witch. 24, Upon the Action was bzought. Et per Cur. It was held, 
25. That this was Monep received by Sir Stephen Evans. 3 
„% 39% That the Att of a Servant ſhall not bind the Matter, unleſ 
& Mod. 36. aits by Authozity of his Paſter; and therefo2e if a Yaſter ( 
s.C. us. his Servant to receive Boney, and the Servant, inſtead of g 
Caſes B. R. ney, takes a Bill, and the Maſter, as ſoon as told thereof, 
521: agrees, he is not bound by this Payment ; but Acquieſcence, 
Holt 120. np ſmall Matter, will be Pꝛook of the Maſter s Conſent, ; 

that will make the A# of the Servant the Ack of the Mallet. 
Goldfmnirhs zdlp, They held this was no Payment; fo2 a Soldin 
— 2 Note is only Paper, and received conditionally, if paid, 
conditionally not otherwiſe; without an expzeſs Agreement to be taken 


out expreſs | | . 
Conſent  athip. They held, That the Party receiving ſuch Note ſhe 
eng . Eime to receive the Money, as in this C. 
Mee. 56. the next Day, and is not obliged as ſoon as he receives it 


all 1472. go ſtrait fo2 his Money. 


C. 10. 


Hob. 1 


Domina Regina verſus London. Trin. 3 Ann. B. 


ks RDER was fo nt of Mages, reciting, That! 
WC. ſons were NG London, Overſeer of the (0 
In Order for Perſons 4 

Payment of in the Gardens of Hampton-Court, at ſo much per Diets 
drt han wort d there lo many Days ; therefoze the Over was, 
dons appear London ſhould pay them. Et per Cur”, the Statute dam 
in whar Ser- y to Servants in Husbandyy, not to Gentlemen's 
—— men with their Maters: pad the Omer beel 
Court will 102 to Journey K. 0 
incend it neral, viz. to pay ſo much to two of his Labourers, S n 
poder” of his Servants, the Court ſhould have ſuppoſed them ent 
464. pl. 4. in Püsbandzy, but here is no Room fo2 ſuch an Intendmen 


5 20d. 419-the contrary appears. 
441+ 3 Salk. 261. S. C. 6 Mod. 204. Set. and Rem. 251. 


Merchants and Merchandize, 5% 


ſefferies ver ſus Legandra. Hill. 2 W. & M BR we: 
Rot. 659. l 28 


0 216. 

CTION on a Policy of Inſurance; the Dekendant 15 

pleaded Non Aſſumpſit, and the Jury found the Policy, tn Folic% 
by which the Inſurers undertook againſt Perils of Sea, varreotedte 
ted to depart with Convoy. Et per Cur, The WMoꝛds war- be intended 
ted to depart with Convoy, mean only, That he will leave Furs 
he Pozt, and ſail with the Convoy, without any wilful Default the Mater. 
the Baſter; therefoze, if by Default of the Baſter, the Ship Vide ante 
ſeparated and taken, the Inſurers are not lable; but if there toe. :. 

no Dekault, the Baſter having done all that could be done, 4 Mod. 176. 
ad the Ship is ſeparated and taken by Enemies, the Inſurers Jain, zu, 
x liable; ſo if the Ship be loſt by Strels of leather, fo2 2. / 5.12. 
x7 inſure againſt theſe by their own Agreement. 3 


722. 


U 


Lethulier's Caſe. Mich. 4 W. & M. B. R. 


\ CTION on a Policy of Inſurance by the Defendant at (2. 
London, inſuring a Ship from thence to the Eaſt-Indies, W*rontedto 
mated to depart with Convoy; and ſhews, That the Ship Conroy, ma 
it from London to the Downs, and from thence with Convoy, intend from 
d was loſt, After a frivolous Plea and Demurrer, the Caſe bing S. 
. upon the Declaration; to which ft was objecked, That here voy. 
un Departure without Convoy, Et per Cur", The Clauſe, 3 Lev. 329, 
— to depart with Convoy, mult be conſtrued acco2ding to Noe y, . 
auge among Merchants, i. e. from ſuch Place where Con- . $ 2+: 
5 are to be had, as the Downs, &c. Holt C. J. contra, Ile! Nad. 38. 
it Notice of the L - 2 Keb. 717, 
1 e Laws of Merchants that are general, not of 71. 


Mt are particular Uſages. It is no Part of the Law ok! ber, 32 
| * of 
"hants to take Convoy in the Downs. Vide Yelv. 136. 7 


Vol. IL 4 


M utin 


* 
— a Mi. 8 2 rr COT TROrs Ore Og e . 


Merchants and Merchandize 


wen LL - » + * of” » 4 


— — —— 


Martin verſus Crump. Paſ. 10 Will. III. B 


(3. J. WO joint Merchants make B. their Factoz; one dies len 
Vide 1 Slo. I an Executo); this Execute; and the Survivoz —— 


188, 189 Ke. jain, f02 the Remedy ſurvives, but not the Duty; and there 


& 7-255. on Recovery he muſt be accountable to the Executoz ko; that, I 


474 S. C. 
2Saund. 116. 


den wn Toung, Hill r Am A1 
421. 414 f «Xt - wa + R 
C4.) IF after a Policy of Inſurance, a Damage happens, and aun 
Deviation 1 wards, in the ſame Gopage a Deviation; yet the Aſſured ch 
Policy from tetober fo; what happened befoze the Deviation; ko; the Pale 
that Tive fg Diſcharged from the Time of the Deviation only, 
on'y- - Vide Shower 189. Kemp and Andrews: The Remedy ſurhiy 


between joint Merchants, but not the Jntereſt, 


Anonymus. Hill. 1 Ann. B. R. 


46:6) Ship inſured was in her Uoyage ſeized by the Sober 
Detention. ment, and turned into a Fireſhipz The Queſtion wi 
Whether the Inſurers were liable? Holt C. J. thought it wi 

within the Mozd Detention, but the Cauſe was referred, 


Bates verſus Grabham & al. Decemb. 3. 1703. 
Coram Holt C. J. At Niſi Prius at Guild-hall. 


poses e, IN Caſe on a Policy of Inſurance, upon Non Aſſumpſit plt 
4 by Cen. 1 ed, the Caſe was, G:. Criſp being at the Weſt-Indies, ſent 
ſent after it Letter to Bates to inſure Goods on the Mary-Galley of S. Ct 
was under” ſtopher's, Captain A. Hill Commander, at London: Bates tl 
S. C. Holt ried the Letter to Stubbs, who wait Policies, and he by Mill 
46. made the Aſſurance on the Mary, Captain Haſlewood Cl 
mander, &c. This Policy thus made was ſubſcribed by the £ 
fendant : The Mary-Galley was loſt, and then Stubbs app 
to the Inſurers to conſent to alter the Policy, to which t 
agreed, and the Miſtake was mended, It was objeted at 
Trial, that the Mary was a ſtouter Ship than the Mary-Gall 
and that the Jnfurers ought to have an Jncreaſe of Premium! 
the Alteration: But it was held by Holt C. J. That the UW 
well lay, and that the Biſtoke might be ſet right, and that Seu 
was a good Mitnels; and he cited this Caſe, which happened u 
Pemberton was Chief Juſtice, An Jnſurance was made {it 
Archangel to the Downs, and from the Downs to Leghorn 1 


4 


————  —_——_— 


Merchants and Merchandize. 445 


— 


ut bag a Parol Agreement at the ſame Time, that the Policy 
ian not commence till the Ship came to ſuch a Place; and it 
; held the Parol Agreement ſhould avoid the Writing, 


nd verſar Gonſales. February 14, 1704. Coram '  -- 
Holt C. J. At Niſi prius at Guildhall. b d. 
ASE upon a Policy, which was to inſure the William („ 
Galley in a Gopage from Bremen to the Pozt of London, Deviation or 
wanted to depart with Convoy : The Caſe was, the Galley on mr be 
gail from Bremen, under Convoy of a Dutch Man of Mar cording to 
the Elb, where they were joined with two other Dutch Yen of cg. 
ur, and ſeveral Dutch and Engliſh Merchant Ships; whence; © 
ſafled to the Texel, where they found a Squadꝛon of Engliſh 

mn of Mar and an Admiral: After a Stay of nine Weeks they 

ut from the Texel, and the Galley was ſeparated in a Stozm, 

taken by a French Pꝛivateer, taken again by a Datch Pꝛiva⸗ 

and paid 80 J. Salvage. And it was ruled per Holt C. J. 

jat the Gopage ought to be accozding to Uſage, and that their 

ng to the Elb, tho' in Fat out of the Way, was no Devia- 

n; fo till after the Pear 1703, there was no Convoy fo2 Ships 

ty from Bremen to London: And the Plaintiff had a Uerdit., 


e Mayor and Commonalty of London verſus Wilks. 
Trin. 3 Ann. B. R. 


Ferchant includes all Sozts of Traders as well and as C5.) 
N properly as Perchant Adventurers. Vide Spelm. Guilda, ud? 
N P. b. A Yerchant-Tayloz is a common Term, Per 


+ J+ 


F 2 MONEY. 
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— — 


25. 
2 Keb. 463. 
Latch 84. 
Yelv. 80, &c. 
infra. 


— 1 Salk, | : M O N E Y. 


Dixon verſus Willoughs. Mich. 8 Will. III. 3.1 


Gemma 02 the Plaintiff, and intire Damages: Jt was moved 
< _ . 4 By that one of the Pꝛomiſes was ill in 
— ng "= viz. That whereas the Defendant was indebted to hin 
Tele. $0,135.13 |. 10s. fo; nine Gutneas, he pꝛomiſed to pay, &c. and (x 
Poph. 28. not, nine Guineas ad valorem, &c. ag he ought, the Ualue 

Seid . ing not aſcertained by Pꝛoclamation. Et per Holt C. J. 
5 Mod. 6, 7. 1ff, Any Piece or Money coined at the Hint, is of Ualu 
==" 487, ft bears a Pꝛopoꝛtlon — * * 1 1 1 
Isalk. 9, 22, Pꝛotclamation. The Unit was t ece, a 
> 125 4, King James the Firſt's Time, the Unit was by Pꝛoclamat 
31. * raiſed 16 d. which was the Reaſon and Occaſion of the Con 
3 Salk. 239- Guineas, and of their being 16d. ſho2t of the Unit. h 
Cate, l. R. 2dly, There are Guineas of 40s. apiece, = we — 
100. tend theſe were, and that the Plaintiff was ſatisfied the rel. 
Comb. 32), zdly, That it was not neceſſary to ſet foꝛth the Number oft 
357.5. Guineas, fo2 in an Indebitatus Aſſumpſit the Conſideration 
only ſet fo2th to ſhew it was not a Debt by Bond, &c. 


Indebiratus | Caſe upon four ſeveral P2omiſes, there was a Un 


Monſtrans de Droit, &c. 


— "re" 


/ | | | 
MONOPOLY. mw 


PE UT ot — 


0 296. 
Gunt of a Monopoly may be to the firſt Inventoz by s. J Sas. 
the 21 Jac. 1. and ik the Invention be new in rhe ” x 
a Patent may be granted, tho the Thing was pzatiſed Mor leg. 
beyond Sea befoze ; ko; the Statute ſpeaks of new Ma- Ing. 4 
tures within this Realm; ſo that ik they be new here, it is Hol: 475- 
thin the Statute; fo2 the Ack intended to incourage new De- 
Wis uſeful to the Kingdom, and whether learned by Travel, oz 
Study, it is the ſame Ching. Agreed by Holt and Pollexfen, 
the Caſe of Edgeberry and Stephens. 


Monſtrans de Droit, 8&c. þ8* 
Parl. 2 3 
7704 
P. C. 52. 


Jomina Regina verſus Maſon. Trin. 1 Ann. B. R. 


T was found by Inquiſition, That Ford had fozfeſted his Hebe Plain- 
Office of Clarden of the Fleet, upon which it wes ſeized jon 15 Te be 
to the Queen's hands: One Maſon bꝛought a Monſtrans de cannot take 
Droit in Chancery on the Jnquiſition, and ſets fozth a Ti. e ense, 
and traverſes Ford's being ſeiſed of the Office, ſo that by Title in the 
Mlequence he could not kozkeit it; the Attozney General de- Sonn or of 
1 The Cauſe was bzought into B. R. per proprias manus — 
. Chancelloz; and now it appeared that Maſon's Title, 8. C. Far. 33. 
. Re was naught; whereupon Maſon, as Amicus Curiæ, in- 

| ill, That Ford had not fozfeited, and ſo the Queen had no 

=_ therefoze it was urged, That no Judgment could be 
9 the Queen, and that the whole Recozd was here, and 


the 


448 


Monſtrans de Droit, &c. 


Vide Fareſ. 


tet per record. Inquiſitionis in filaciis Curiæ Cancellariz; and th 


The Record 


of the Inqui- 
ſition is only 


before the 
Court, with 
reſpe@ to 
the Plaintiff. 


Plaintiff in this Monſtrans de Droit, ſo that if thereby a Tit 


Vide 1 Salk. 
393. | 
5 Mod. 57- 


the Recozd being here, the whole Recozd was to be afirqq 

ſubverted by the Judgment of this Court. Et per Cu. C. 
very Recozd of the Inquiſition itſelf is not befoze us, but gy 
the Recozd of the Monſtrans de Droit: Foz as to the Jngy 
tion, the Monſtrans de Droit recites it, and concludes proyt 


Monſtrans de Droit may ſet fozth the Inquiſition, with an in: 
alia, and Oyer may be crave of it. 2dly, The Court held, Th 
tho the very Reco2d of the Inquiſition was not ſo befoy t 
Court, as that they could quach oz ſubvert-it, with reſpex | 
all Perſons o2 Parties; ſo as no other Perſon could at a 
Time after come into Chancery and ſhew his Right, fo) th 
would be inconvenient; yet it was here with reſpeit'to the p. 


appeared fo2 him, the Court might give Judgment; and if 4 
Inquiſition be falſified, it ſhall be ſet aſide, ſo far as to mk 
May fo2 the Party's Right; and if the Party's Right can! 
collected from the Inquiſition, it ſhall be--affirmed- by the Jun 
ment; ſo was Holland's Caſe, and ſo is Kel. 93. 3dly, The 
held, That if it appears that he that ſued the Monſtrans de Dr 
has no Right, he cannot mend his Caſe by Exceptions to the 
quiſition taken as Amicus Curiz, tho' by thoſe Exceptions Ml 
appears the Queen has no Right, oz that a Stranger 

Right; fo2 the Party that ſues a Monſtrans de Droit, is a Plat 
tiff, and may be nonſuit. 4 H. 6. 12. And if he fails in his o 
Title, he is gone as effeftually as if he were Nonſuit, and 
Judgment needs to be given fo2 the Queen; acco2dingly Jud 
ment was given here, quod nil capiat per billam ſuam de Mo 
ſtratione ſua pred”, 


4 5 MORI 


102,166,285. 
2 Chan. Caſ.. 


23,29, $2197z 
22% 20G. 


n ene eee 
MORTGAGES. 2 
| %SS kd hs Caf. 2, 22,59; 


xd Oſſulſton contra Lord Yarmouth. Decem. 1707: * r. 
| In Canc. N 


HE Earl of Yarmouth made a Moꝛztgage to my Low _ (. 
Oſſulſton, with a Proviſo, That 2 2 —— — — 
hind ſix Months, that then that Intereſt ſhould be ac⸗ Intereſt, if 
counted Pꝛincipal, and carry Intereſt. Et per Cowper rat 
u Chancello2 this Clauſe was decreed to be vain, and of no n bee, 
, ſaying, No P2ecedent had ever carried the Advance of Inte. «nd bear Io 
+ (o far, and that an Agreement made at the Time of the „Chen Ca 
ntrage will not be ſufficient to make future Intereſt Pzincipal, 245, — 258; 
to make Intereſt Pꝛincipal, it is requiſite that Intereſt be: Chan. Cas 
— vue, and then an Agreement concerning it may make . 
incipal, 


lor contra Wheelet. Mich. 8 Ann. In Canc. ,, (+ 


ortgagee 
or Purchaſor 


| Copyholder in Fee ſurrendered to the Ale of the Moztga- brecedent, 
gce itt Fee, and became Bankrupt befoze Pꝛeſentment, and five — 
{ never was any Pꝛeſentment made; and the Queſtion was, veyance, hal 
ther the Aflignee of the Commiſſioners of Bankruptcy, 02 begne ac 
| J0tgagee ſhould be pzeferred ? Et per Cowper Loꝛd Chan⸗ — of. 
ly, Tho' the Surrender was void in Law fo2 want of a Pꝛe- Sie: 
ment, and that might be the Laches of the Boztgagee in not r 
ting it; yet the Surrender has a Lien, and bound the Land See 1 Chan. 
Cquity, and the Aflignee ought not to be in a better Caſe — wel 
= — _ was — — in Equity by this de- 175 — 
nce, Et come moy ſemble, &c. 
he Purchaſo:, y he became a Truſtee eee 


312. p. 8. 
2 Vern. 564. 


Cope contra Cope. In Canc. Vern. 267. 


07% BY 
1Yan moztgage Lands, and covenants to pay the Boney, v1 Ede 


ld dies, the perſonal Eſtate of the Boztgago? ſhall, in favour — ap- 
1ed to pay 


le heir, he applied to exonerate the Po : 
| 2tgage: So it is, or Mories 
re was no Covenant, if the Poztgagoz had the Boney; in Enovera: 
be- 8. C. Eg. Ab. 
269. p. 2. 


MOTION. 
becauſe it was his Debt, and he is bound to make it good 
the Land be a vefefive Security; but if G2andfather mgyy, 
«4... it and covenants to pay, and the Lands deſcend to his Sm * 
3:,223.27:, bis Son dies, having a perſonal Eſtate and a Son, the an 
285,486. perſonal-Eſtate ſhalt not go in Aid of this Boztgage, 4. " 
Ne har gages his Land to B. and affer ſells it to C. fog 100 1, yi; 
1%  * includes the Yoztgage-Voney; C. the Purchaſo2 ſhall yay 
a Chan. Cal. Yo2tgage, fo2 he has made it a Debt in himſelf: But it is jg 
9b, 165-137- underſtood that this Exoneration is not to be allowed, uns 
2Chan. Rep. there be perſonal Aſſets ſufficient to pay all Legacies, | 
274, en Voztgage ſhall de paid out of the Land if there be not perin 
212, 213. Aﬀets to pay the Legacies; and if by ſuch Payment Afets | 
Vern. 36, 37. ſhozt, the Legatees may make ſuch Yoztgogee refund, 


| 


— MOTION. 
Kules, &c. 

97, Pag. 598. ä 

I. 3, & 647. 


Pl. 14. 


— poſt Hinton ver ſus Hern. Hill. 9 Will. III. RI 


Freche W'N a Potion fo2 a Prohibition to the Univerſity of C 
cannot beal- bridge, the other Side inſiſted on their Pzivileges, bl 
lone donde: are confirmed by Parliament, Et per Cur, Pou muſt; 


it has been them. The Difference is, where Franchiſes have been 
formerly allowed on Plea, and are upon Reco2d in Court, there they! 
pleaded, and be allowed upon Potion ever after; but where they have not! 
cond allowed, it is otherwiſe; and ſo it was held and done bett 
Vide 1 Salk. Caſtle and Litchfield, where the Franchiſe of Oxford was pleil 
pot >>. And ſo they were obliged to do here. 


Domina Regina verſus Layton. Paſch. 4 Ann. B 


4 PON a Conbicion of Fozcible Entry, if a Fine be ſit, 
is fer forFor- Conviiion cannot be quaſhed upon Motion, but tht 
cible Entry, fendant muſt bzing bis Writ of Erro2; otherwiſe if no Fi 
conviction let, f02 then it may be quaſhen upon Motion; Per Cur. 


not J | 
on Motion. 4 
Ante 106, 


353+ 
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1 Vent. 144: 
Lit. R. I ly 0 
201. | 
Volv. 34. 

| | 1 Sid. 46. 
ler. 5o- 1 Show, 392. 5 Mod. 303. Ow. 81. Pop. z. Noy 88. 4 Co. 118. 6 Co. 53, 
klt. 6, 50- | 


Names of Purchaſe and Dignity. +.» 


N Indictment was peferred againſt two Chairmen fo2 a tage 
[Y Battery upon Thomas Lozd Parqueſs of Carmarthen, forafſaltiog 
who was called up to the Þouſe of Lozds by the a 805, dy. 
Name of Lozd Osborn; and it was held by the Chief !iog bim by 
tice, that there was no ſuch Perſon, oꝛ at leaft the Duke of Nee r, 
«d was the Perſon, and not the P2oſecutoz. At the Old Baily according to 
me was indied fo2 ſtealing the Goods of the Earl of Kingſton, — 
jo was the eldeſt Son of the Barqueſs of Dorcheſter, and the Pos z, 
Jefendant was acquitted by the Opinion of all the Judges, fo? he 539, 5:2. 

as only z. Pierpoint. In the Houſe of Lows, Complaint wag Z71'*=*o* 
ude againſt the Matqueſs of Carmarthen, fo2 Breach of Pyſvi- e. 
xe; and the Houſe ſaid, there was no ſuch Perſon : The Defen- 5 Nod. 353. 


its were acquitted, | | 2 297 


Fareſl. 1 
1 


ſhe Preſident and College of Phyſicians, London, Verſus 8.C. 5 Mod, 

Salmon. Trin. 13 Will. III. B. R ee 

| . EX. 4 Mod. 47. 

} EBT was bzought in the Name of the Pꝛeſident and Col- _ (2. 
lege of Phyſicians, on the Stat. 14 H. 8. c. 15. fo2 the — 
aalty of 51, per Month fo2 pzatiſing Phyſick in London with their Naas 
t Licence; and upon Demurrer to the Declaration, this Ex- et 1ocorpe- 
mon among others was taken, That the Aion ought to be win@comn; 
wojt in the Name of the College only, oz the Pzeſident only; en expres * 
Mods of the Patent being, Quod ipũ per nomina Preſi- ee Swen 
ntis Collegii, ſeu communitatis facultatis Medicinæ, London, another. 
ald ſue and be ſued, To this it was anſwered, That they are See Luce. 
pozated by the Name of Pzeſident and College, and have in 2e, Kl. 53. 
ſequence of that a Power to ſue and be ſued by that Name; Hard. 3% 
0 this Power is not taken away by the additional affirmative > 210 | 
er which is farther given to them. 10 Co. 28. b. 30, 123. 44. 
* $13 _ Brief, 485. 5 E. 4. 20. 16 H. 7. f. 29 H.6. 4. * Bulſt 183. 
6. b. 11 H. 7. 27. 13 H. 7. 14. And Judgment wa 
«n fo! the Plaintiff, * k _—_ 5 


Vol. II, G Domina 


l 


— 


Names of Purchaſe and Dignity, 


a. 


Domina Regina werſus The Inhabitants of Barking 
Needham: Market, and Darmeſden Hamlets. Paſt 


5 Ann. B. R. 


"PP. Wi . (ſued to remove all D2ders concering the Jh 
On & Cerrio- vitants of the Pariſh of Barking, Needham-Market, and Du 
rar ro rder, meſden Hamleta; and the Owers mentioned Barking and des 
the Name of ham, and Darmeſden Hamlets, without Market. Serjeant we 
the and Argue that they muſt be taken de be the ſame. 1 Sid. 64. Ur 
that in dne was to the Juſtice of Cheſter; Return was by the Chief Julie 
Order wot and 1 Ro. 334. A Ward and a Liberty of a City 18 the ſang 
appear to Holt C. J. The Chiet Juſtice of Cheſter, in big Patent ia cl 
Vide ene Juſticiarius, and there was but one till 18 Eliz. c. 8. whith gil 
a34- pl 16 the Queen Power fa make another, who 16 ſtpled alter Julie 
x Salk. 145, rivs, and the firſt Juſticiar, an ſo our Cdrits are Ditelted; 1 
Nara +12. therefore take Notice of him, and do not regard his calling gh 
x Lov: 50 (elf Chief Juſtice. The Reaton of 1 Ro. 334+ 18, That a Wy 
" Keb. 165. of à City is no Venue, therekoze the Venue {s from the City! 
Far. 9). Jury map come from a Licu conus out of a City, not fron 
Poſt 47% Nich cons within a City. If Needham aud blech gut 
be the ſame Hamlet, ſo it ſhould hape been returned; but! 
cannot take Motice that there is no ſuch Pamlet as Needhar 
Market. Jf Treſpaſs quare Clauſum fregit at Needham be 
brought, and the Ilaintift pꝛoved a Bꝛeaking at Needham - Marl 


he muſt be nonſult. | 


—_— — nn 


Novel Aſſignment. 


Coke verſus Evans. Trin. 2 Ann. B. R. 


RESPASS fo? taking the Cattle in D. The Defendant (.) 
pleaded, That the Locus in quo was twenty Acres, Nbere De- 
Kc. where he had Common, and juſtifies fo: Damage“ Plea makes « 
feaſant; the Plaintiff replied, that he took them fn craofrory 
ja Place, [viz. another] And it was agreed per Holt C. J. 8 lo- 
d Powell, that the Plaintiff might have a new Aſſignment, Plainci# 
hich they told Mꝛ. Southouſe, ſubridendo ; who neither confeſſed _ N 
3 avoided his Bar, but gave it the Go-by. M05 FOI OE: 
| Hob. 16. 


Helvis verſus Lamb. Hill. 2 Ann. B. R. 


| RESPASS fot taking and carrying away his Goods in D. e 
The Defendant pleaded that the Locus in quo was his Free- piace is 

0, and that he took the Goods Damage-feaſant, 8c. The made mare- 

kintif demurred generally, and had Judgment; ko; the Aﬀfon 74.21, 5 

ig tranſitoy, there is no Locus in quo ſuppoſed: Otherwiſe Plea, be 


creſpaſs quare Clauſum fregit in D. the Clauſum ig a Locus gag few = 
quo; but in the pzincipal Caſe there is no Place in particular c,jncy. 


oled. only D. is alledged fo2 a Venue; therefoze if the De- s. C 6 Mod. 
dant will make the Place material, it muſt come on his Part“ 

ew a Place certain: Alſo in Treſpaſs quare clauſum fregit 

0. if the Defendant plead Liberum Tenementum, and Jfſue 

[ined thereupon, it is ſuffictent fo2 the Defendant to ſhew any 

lt, that is his Freehold; but if the Platntiff gives the Cloſe 

ame, he muſt pꝛove a Freehold in the Cloſe named: So ad- 


Fn n C. B. and the Judgment affirmed in B. R. upon a Writ 


Vol. II. G2 NISI 


454 ; 
Bullock verſus Parſons. Paſ. 4 Ann. B R 

Diſtriogzs JJ N Debt, after Uervit fox the Plaintif Wy, Eyre move j 

for the Cauſe Arreſt of Judgment, that the Diſtringas was with a Pan 

of ation, and Debiti (the Cauſe of Action) omitted; ſo it was a Diſting 

S. G Hot in another Cauſe: On the other Side ir was urged to be; 


496. no Diſtringas, and aided by Uerditt; and that it mas amengt 
Authority of Hob. 246. 2 Cro. 528, The Court made two Queſtions, it, Wh 
« ſedge of. ther the Junge of Nil Prius had Authority to try this fue? Ft 
by Commif. Holt C, J. The Authozity of the Judge of Niſi Prius is not byt 
ps ns Diſtringas, but by the Commiſion of Atze; fo2 it is the 13 E 
Nafb. 5, 6. 36: which gives the Trial by Niſi Prius, and by that Statur,t 
73. Trial by Niſi Prius is given befoze Juſtices of Allze; and at 6 
ut. 4:4. theſe Trials by Niſi Prius were always had and made upon t 
Venire Facias, and indeed the Clauſe of the Niſi Prius is byt 
13 E. 1, ©. 30. fxpꝛtſly p2dered to be inſerted in the Venire Faci 
and Triais by Niſi Prius continued to be upon the Venire Fad 
till 42 E. 3. c. 11. which requires, that the Names of the Jt 
be firſt returned into Court. By this Ad two Jaconvenienc 
were remedied, iſt, The Party might now be p2epared to ni 
bis Challenges, the Panel being firſt returned into Court, hi 
was not befoze; and, 2dly, The Defendant was pzevented 
2 Inſt. 126, this means to caſt an Eſſoin at Niſi Prius, which was uſed 
18 quently befoze ; fo2 by Marlb. c. 13. the Defendant was allet 
one Eſloin, and that after Jfſue joined upon the Return of! 
Venire: By Conſequence, when that was returned at Nis p 
he could eſſoin at Niſi Prius; but now it is returned above, 
muſt eſſoin above, and cannot now efſoin at the Trial, beca 
the Trial is upon the Diſtringas, and not upon the Ver 
3dly, The Court held no Diſtringas, oz the Want of a Dil 
No Diftrin- gas, to be alded by Uerdi#, but an ill Diſtringas was not; and 
— "x membꝛed a Cale, wherein Saunders, af Counſel at the Bar, d. 
ill Diſtriogas ped the Diſtringas out of his Hand, that he might want a 
not. ſtringas, which would be aided, and not keep and ſhew an ill o 
Danv. 1 part mhich would be naught, Alſo they held it amendable, and Ni 
ey Judgment pro Quer'. 


I - N 0 


261. 
Hard. «26, , 
153- 

Raym. 38,73. 
Farefl. 32, 


48, 86. 


N ON SUI T. Xe. nes, 


logon verſus Vevaſor. Tin. 11 W. III R R. 


Latitat mas ſued out againſt four Defendants in Treſ- (. 

/\ paſs; the Plaintiff was nouſuit fox want of a Declarg- 19 Trehns 

| , and the Defendant's Attozney entered four Non- Fr can be. 

ſuits againſt bim; and it was held ts be irregular, be- buc one Nes. 

a: the Treſpaſs is joint, and tho the Plaintif may count ſe- ID 
alu the Defendants, pet it remains joint till it is fe- 

xd by the Count, 


Lover verſus Salkeld. Trin. 12 Will. II. B R. 


RES PASS againſt two Defendants, and Uerdi# fo2 the ( ) 
Plaintiff; one Defendant being an Infant, the Platntiff Nev de an. 


Judgment againſt the other, and entered a Non Prof. after tered as to 
1dgment againſt the Infant 2 Gpon this Judgment the bus Defen- | 
intiff ſued out Execution, upon which Erroz was b2ought t certocurory 
Þ), Northey objeted, That the Execution and Judgment Judgweor, 
Þ not vary from the nd of the Writ: Raymond con- 2 after 

, Torts are ſeveral, and the Plaintiff map as well enter & vid. 1 Co. 
x. Proſ. quoad one Defeudant upan a Trial by Uerdif, as if #eeer vert 
Defendant had and Uerdi# againſt the other; and Co. Ev. 650 
it a Non Prof. may be entered after Judgment as well as be. d. & 676. b. 
x; and fox Non Prof, entered after Judgment, pe cited . ©: 
L. 4. 26. 14 E. 4. 6, Hob. 71. 1 Ro. Rep. 379. 2 Ro. Abr. 100. Hob. 50, 108. 
j- Holt C. J. ſaid, he ſuppoſed thoſe were interlocutozy Jupg- '' <2: 52 . 
its wherein it might well be, but a final Judgment differed, s 


that being once wong, a nt Entry would uot ſet it 
jt, Adjournatur. | 


Cooke verſus Foſter. Trin. 1 Ann. B. . see. 


Pan appear at the Day of the Return of the Pzoceſs (3. 
ud put in Ball, tho he never was atreſted, noz the Pyoteſs here the 
ied; yet if the Plaintfff does not declare againſt him in two gie, Bail 
«5, a Non Prof. may be entered againſt him. ng KA 
Goddard n be Nas 
Pros'd. 


Mod. a. = Goddard werſus Smith. Mich. 3 Ann. B l. 
vie © . Diſcharge by Nolle Proſequi upon an Indickment, ig m. 
71100 Þ ſufficient to maintain an Aﬀton fo2 a malicious Þygferus;, 
262, 2 Vide this Cafe, Title Action ſur le Caſe, pl. 11. p. 21. 
1 Sid. 420. 1 Vent, 32. 5 Mod, 208. Hard. 126, 153. Comber, 18, 


bci or Lide Co. Ent. 650. d. In Treſpaſs, ſeveral Ifſues, one found 
Non Prof. the Plaintiff, & ſuper hoc idem quer. gratis hic in Cur. Cognovit | 
6 Mod. 25, terius nolle proſequi verſus le Defend. de ceteris exitibus, upon whic 
wm ;s, here is an Fat inde ſine die, and the Plaintiff has Judgment fort 
2 Keb. 521. other : Et | vide tbi 676, & C. Iſſue for Part, and Demurrer | 
5 od, % Part, in an Action of Treſpaſs, and Verdict pro Oper upon 
15% lIſſue; upon which the Plaintiff enters a Non. Prof. in this Man 
1 Rol. Abr. Ef ſuper hoc idem quer quoad materi am præditt unde partes pra 

786. pl. 2. poſucrunt ſe in judicium fatetur ſe nolle materiam illam, Cc. alia 
quoviſmodo intromittere: Ideo idem defendens eat inde fine die, 
© ſuperinde idem querens petit judicium de dampnis prediff 
Ideo conſideratum eff, That the Plaintiff recover; and that 
Plaintift be amerced pro falſo clamore as to the reſt, & quod dj 
dens eat inde. ſine die. Vide ibi 28. Jury came in with their Ven 
and the Plaintiff was nonſuit, and the Entry is, ſuper quo que 
ſolemniter exattus non revenit, nec eſt proſecutus billam ſu 


ſuper quo conſideratum eſt quod nil capiat. 


Greeves ver ſus Rolls Taſch. 4 Ann. B. R. 


(CY. HE Judge of Niſi Prius may receive a Non Prof. at | 
3 Afſnzes; ſo it was held by two Judges, and that Ju 


ceive a Non ment was affirmed in the Þouſe of Lozds againſt the Opinion 
Prof. at the Holt C. J. Foz befoze the Statute of York, the Juſtices of 
Fit ame gd. Prius had no Power to recozd a Nonſult o2 Default in the Co 
Raym 38,73. try, and conſequently have no Power now to enter a Non! 
5. C. Caſes which is not within that Statute. At Common Law they u 
12 Ed. 2c. not reco2D a Non Prof. Default o2 Nonſuit. Nota; The pit 
Ty pal Caſe was, Eje#ment againſt ſeveral, who all entered into 
In Ejeament Rule of Leaſe, Entry and Duſter; at the Aſſizes ſome would cout 
«gains e and others would not: The Plaintiff, as to thoſe who would 
confeisLeaſe, COnfeſs, entered a Non Prof. and went on againſt the others, i 
de. and recovered; upon this a Rule was made, That in like Caſes 
tbe Plains Plaintiff ſhould go on againſt thoſe who would confeſs, and it 
may go on #5 thoſe who would not, ſhould be nonſuit; but that the Cauſe ol 
1 Nondult ſhould be erp2efſed in the Reco2d, viz. becauſe tholt! 


novfuir ac ro feNDantS would not confeſs Leaſe, Entry and Ouſter; an | 


the Larter. the Return of the Poſtea, the Court would be infoymed'® 
A 4 | | | | 


U 


"NOTICE. 


—_— "I * "ny i Mt. 8 


3s bete in the Poſſeſſion of thoſe Defendants, that the 
-pement might be entered againſt the caſual Ejeito2 as to 


7 Where ſeye- 
s agreed in the arguing of this Cauſe, That where here. 
k - r ſeveral Defendants, and they lever in lea, where. . e w 


in Jſſue is joined, that the Plalutik may enter a Non Prof. as Pte; Trag. 

ne Defendant at any Time befoze the Recozd is ſent down er Nag bear 

ve tried at Niſi Prius. 155 nf he, 
fore Record 
ferret dow] u. 


2 Rol. Abr. 
100. 


N O T 1 C E. &c. 96,129, 257% 
; ; ö 330, 442, &c. 
| 2 Show. 316. 

2 Lev. 21, 


| | | de 106, 152+ 
Lazier verſus Dyer. Mich. 2 Ann. B. R. woes” 4 


9 
S. C. Poſt 650. 


SSUE being joined and entered, as of Trinity-Term, the 1188 
Plaintiff reſted till the Trinity Term following, and then Fe 
gave Notice of Triab after ths Term; and a Venire Facias fu rann 


four Tertts, 


and Diſtringas was taken out in the Uacation, but teſted there mos 
d entered as ok the Term, Et per Cur', This is not ſufficfent de « Term's 


; foz tho” in Law, this was a Pꝛoceeding within the r 


Þ 


mm; yet in Fatt ft was 1 Porerding in Uacation, and there. Vids % 


t there was not a Term's Notice of Trial. | 1 Mod. 1. 


1 146. 6 Mod. 57. S. C. call'd Lerauſd verſ. Dyer. 1 Keh 11% 1 Sid. 54, 231. 2 Lilly 
3 6 


Smith beste Goff, af 4 Ann B. R. 


JLYINTIPF verlates, Chat whereas H. owed him 30 J. by Nerd 
Bond the Defendant pꝛomtten, that if che Plaintiff deli- eder 70 
n up the fat Bond, he wonld pay him the ſaid 30 J. and be alledg d, 
\ he delivered up the lald Bond to H. unde the Defendant had »bere the 


ce, and had not pald it. On Non Aſſumpſit pleaded, Uer- — arp 


55 ws fo2 the Piaintiff: Upon Motion in it was held, de known 
* \ Chat Delivery mn be intended to the Obligo2, fo? that is yy oY 


ly a Delivering up; and delivering up muſt be conſtrued the 182, 200, 
 (ſetual Deltvering; which is ſuch as that the Bond may 259; 2. 


led. 2dly, There needs no Notice, becauſe the Defendant : „ 30. 
uch em to reſoxt to; and the Difference is, where a Perlon; Mod- 339, 
"0" and where nut. | * 


NU- 


Cro. Car 185. 


. NU SAN CES 


1 Mod. 53. 
76, 168, 202. 


Rex & Regina verſas Wilcox. Hill 1 W. & Ml 


Cx) | 
— HE Owner of the Glaſs-Þouſe, at Lambeth was ix 
Pardon, * ed fo2 maintaining that Houſe, being a Nuſanc, | 


— — was-tonbiſted and fined; and now it was mobed, & 
Vide Vaug by the Ack of general Pardon the Defendant was 

333. ſed and diſcharged, both as to the Fine and the Abatement o 

Nuſance : But the Court upon Conſideration held, Thy 

ſhould be diſcharged only as to the Fine and not as to the | 

ment, fo? that is not a Puniſhment of the Party, but a Rem 

ok that which is a Gzievance to other People, and any pu 

may abate a common Nuſance, 


See:Mo.253. 


pars: 155% Palmer contra Poultney. Mich. 8 Will II c 


(82. | 
_— UOD permittat proſternere quædam zdificia ad nocum 
Paige. ( &c. And the Court held, That a Quod permittat ul 
9 Co. 53, 54. de ædificio; but vide Noy 68. F Cro. 520, 402, It 
Gro. J*c-555- not de mole, F. N. B. 116. it lies de fabrica, F. N. B. 184. t 
x Rol. Rep. the Court held as uncertaſn as #diticium. Alſo there may 
39. 107, Building without a Name; and the Court held, That wh 
3 Tones 222 the Muſance was by the Tenant oz a Stranger, the Pla 
2 Kol 144 may maintain a Quod permittat, fo2 tis the ſame Pꝛejudice tt 
145, 365. Plaintiff, F. N. B. 184. Et Nota; In a Quod permittat 
5 Jury have a Uiew ; but that did not weigh with the Cout 
they ſaid that could be no Diref#ion to the Sheriff, tho it! 
to the Jury. 15% % 10930 


Lodie werſus Arnold. Mich. 9 W. III. I 


12 | | q 
Jer 4. RESPASS fo; bꝛeaking his Cloſe, and thzowing VWn 
batement of and other Materials there lying erga confectionem 00 


« Nuſunce, it de novo erect' into the Sta; the Defendant ſhewed it was! 


geen tharke ance, being a Houſe bullt acroſs the Cay, and that he 
did ir, doing down the Malls, &c. and they rolled into the Sea: The Pl 


a5 could be Demirred, and Judgment was given fo2 the Defendant: WY" 
I 


ante 


ſ 
alt mi 
ward, 
* tot 


I verfis Prior. Mich. 10 Will II. KR. 38“ 
Roſewell verſus rios. ich. 10 Will. III. B. R. — 


ELL | | pag. 

in Action upon the Caſe fo; erefting a Shen upon the De⸗ 4 
endant's Gzound, ſo near the Plaintiff's Þouſe that it ſtopp'd tn Coe oe 
his Lights; the Plaintiff declared, that he was poſſefſed of a . 
i: which had Windows, per quas lumen inferebatur & inferri gutt appear 
beit: After Gerdi fox the Platnuft, it was moved in Arreſt Lights were 
Judgment, that the Þouſe was not ſaid to be an ancient Mef- ancien: 
i and the Defendant appeared not to be a Wrong-doer ; fo; 176. 
may ere a Shed on his own Gꝛound agafnſt another's Win: : Mod 55. 
, if they are not ancient Lights. 3 Cro. 118. And all the Nr 123. 
dents of ſtopping Lights have {t, either antiquum Meflua- Lev rh 1 
n 02 antiqua lumina, 1 Cro. 325. Pop. 170. 2 Cro. 373. 9 cc. 5. 
215. Sed per Cur. The Wow confuevit fmpozts Uſage Senne 
ze out of Bind, aun we uk tntend, after Uerdiff, Tha rere gie 
xe Time out of Mind was pꝛuven; anv ſo freed it was in ed Afton, 
Caſe, foz otherwſſe the: Jury conly not dave found kor the Base ne 
intif, The Court. ſeemed” tu think' this Derlaration' would ert of Ming, 
jave been good unan Demurrer. fy: ere 
ber. 481. S C. 1 Vent. 274, 237. Show. Mod. 48. 3 Keb. 133. * 
. Garth, 454. Cadet K N. 273 2 du 50. 11 Hey rh F I 


ninus Rex verſus Roſewell. Hill. 10 Will. III. B. R.; — 
G 4. 

fl. builds a Houſe fo near mine, that it tops my Lights, or 

wots the Tater upon my Houſe,, oz is in any other Elen d (1 Y 

ance to me, J may enter upon the Dwner's Soil and pull itt erefts'« 

1; and fo2 this Reaſon only a ſmall Fine was ſet unon the gone 

nant in an Jndi#ment fo2 a Riot in pulling: down done 1 en {oey 

of a Houſe, it being a Nuſance to his Lights, and the pull ic down. 

| found ko: him in an Acton ko; ſtopping his Lights. — 2 — 

pra. 1 Vent 237, 239, 274. 2 Lev. 194. Ray. $7. 1 Sid. 167. 


Vol. Il | H Roſe- 


NUSANCES. 
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* Roſewell werſus Prior. ill. 13 W. III. BR. 

6 Mod 78 

Aeon 4 15 N an Action upon the Caſe, fo2 that . D e Plaintif being ſe 

Nuſance,gnd of an ancient pouſe and Lights, ekendant had ei 
2 e was d kozmer Retobe 


wabkes af Un- &c. whereby they were e ſtopp d. 
a ® ko: this Eredion, and this Action was ko the Continuance, | 
may bare an the Cale Was, Tenant fo2 Pears erefted a Nulance, and af 
Aion +. . wards mave on Guder-Leaſe g to ].S. The Dueſtion was, Wi 
gin Fed. After a BECOVETP againſt the firſt Ce nant fo2 Pears fo? the & 
_ tion, an ation would lie inſt him (01 the Continuance u 
1 had made an Under-Lea ale 2 Et per Cur. It lies; fo? he tt 
> Roll. 144, Ferre it with the oziginal e — boy Demiſe alfirms 
nt as a Con eration in 


Acne Con antinuance of it: be e hath allo 

3 Bulſt. 197. Continuance and d therekoꝛe ought to a anſwer the Dame! 
| Jones 223. ons. Vide Joes 272. Receipt of Rent is Upholding. 2 Cro. 
9Co.55-% 555. The Aition lies again either at 4 e Plaintiff's Eletit 


gina verſus Wigs: Paſch. 4 Ann. 3 


. Lee Leo fo? keeping Þ0gs n- ſome of the 
Keep 5 Streets 0 London, contra formam . 5 M. Whit 
| 55 ins moved to guad vecauſe the Swine ate foxfeited by the £ 
M. —4 2 cap. 8. ſe&. 20. Ergo no Ind vitments lit 

atuti; . compared it 19 the Cal 


ſance arCom- 2 
won Las. leaſt not contra formam St 
was an I 


Domina Re 


| Abr. 140, 141. 
Seo Cer zie, an Alchouſe, and held 


5 Co. 57, 5% eb y. Curia; Were 


2 Show. 27» 
9086 , 327; which at Comm mon Law w 
he City, which is d 


— 15 Cale fo2 keeping Swine in t 
1 Rol, 558 . Remevp map be purſued; but where the e Statu 
dy muſt be taken which the Statute 


| Godd, 183: as to its being contra formam Stat 
would not quaſh it 


ſur le Caſe that was a Fault, they laid, they 

ann Nuſance, but he ſhould demur; accoingly it was 
Statutemakes AND came on n in the D Judgment gl 
22 Afterwarys 1, Whitacre — to ſet aſive the Juden 
no other Ae. Jebging Surpzize and 2a 


medy can be 


y 
parſed ba no Counſel appeared 
what t ta- given. | 
:ndiftable before. Ante 45- 


Oaths and Affidavitsz. um 


loray verſus Whorewood. Mich. 8 Will. II. B R. 1 Sn Rr 
PON a Rule to ſhew Cauſe, the Plaintiff offered Teve- wiers upon 
ral new Affidavits, and this Diverſity was taken, viz. Sang 
Where they contain new Matter, and where they tend agavics 
only to confirm what was alledged and ſwozn when the way be read 


ule was made; in the latter Eaſe they may be read, not in the ch. Kale. 


| nr. + | 


4 


Dominus Rex verſus Jones. Hill 8 Will. III. B. K. 


F Affidavits taken befoze Commiſſioners in the Country, ac- (2. 
ning to 29 Car. 2. c. 5. be expꝛeſſed to be in a Cauſe de- en bers“ 
ding between A. and B. and there is no ſuch Cauſe in Court, Commiſio- 
y cannot be read, becauſe the Commiſſioners have no Autho⸗ nerv aceord- 
hto take them, and there can be no Perjury ; otherwiſe if there Ca. 2. 
i Cauſe in Court, and this concerns ſome collateral Matter. n 
: ; ue in 


Davis and Carter's Caſe. ; Mol. 74 


| | 3 Lev. 426. 
Avis and Carter ſtood in the Pillozy, and the Court would % 
J not allow their Afſidavits to be read; Hill.) W. 3, B. R. But Whers an 
ich. 4 Ann. B. K. a Wotton was made to ſet aſide a Judgment $fvirof« 
tIrregularity on the Defendant's Affidavit ; and 52. Whitacre fd may be 
red to the reading if, becauſe he was convit# of Perjury. Et read, Vide 
Holt C. J. Buſt he therefoze ſuffet all Injuries, and have no 2. % 
vl to help himſelf? Powell J. you ought to have the Reto ot; Mod. 15. 
mition in your Hand when you make this Objetfon. But per 3 $#lk. 461. 


t C. J. Tf he had, it would be nothing to the Purpoſe, 


== OBLIGATION 


2 35. 
166, 220. 


Henderſon verſus Foſter. Hill. 3 W. & M. AI 


Libris ſolvend, &c. and upon Oyer the Mozds of the v6 


en) T: Debt the Plaintiff declared on a Bond, in trigint, & . 
Sex trigiũta 
were ſex trigint” libris, and it was held well, and no d 


12 281. 


Vide ib. les Cromwell verſus Grunſden. Paſch. 10 Will. III. R! 


Pleadings. 
3Salk. 73, 74. 


| Holt 5oz. N Debt upon an Obligation, the Plaintiff declared, Quod ei 
— R. | Robertus Erlin, primo die Julii 1674. per ſeriptum {uy 
a.) Obligatorium conceſſit ſe teneri & firmiter obligari in Quadragi 
Quailrans libris, &c. Et profert, &e. cujus dat. eſt eiſdem die & anno, ( 
CroCer.116.01 Non eſt factum pleaded, the Jury found the Defendant mad 
o, 864 Dees in hæc verba, and that was, in premid. vigin. in quad 
Bolft- 241- ſibris, dated the 1ſt of July, Anno Regni Car. 2. Millimo ſexce 
423. ſieptua q, and figned Robert Erlwin, conditioned to pay 2 
«4 ſoves 58. and if this be the ſame Deed, &c 2 Et per Cur. 
110. ft, The Uariance between the Name ſigned, which is Erl 
Bond made any the Name in the Obligation, which is Erlin, fs not materi 
— 1 becauſe Subſcribing is no efſential Part of the Deed, Seil 
win, Vari- is ſufficient; The Bond is a Deed without it, and ſo it 1s 
unce not ma-the Peat of the King. Vide Yelv. 193. + by 
2 Stiow. yoq. 2D1P, The Codrt held the Uozds in Penig vigin. and 
Inſenfblie the Anno Regni Car. 2. Millimo ſexcent. ſeptua' q“, to be! 
Wed. fo2 Jnſenſibility ; and being inſenſible ſhall be rejetted, the 
Vide prox. being Senſe without them. | 
be. 2 391, They held that the TWozd quadrans hav been vold an? 
Som in che Cenſible, if it Had ſtood by itſelf, as in Cale there had been no 8 
Sum Mm. 4 ö ſince it has 
Obligation dition, 02 if the Condition had been collateral; but fin! . 
badete lation to the Condition, they would take it to be explained by 
Words, ex- Condition, and to ſignify 401. there being ſomewhat like qu 
plaio'dbyrbe g, quadragint. in it, and there are Caſes as ſtrong and of as 
3 ods. Hob. 119. Quamquegenta fo2 500 l. Yelv. 95. Cr. 
2 Cro. 146. 2 Hob 
Yelv. 65. 147. Cro. Jac. 208. 1 Brownl. 62. 2 Ro. Ab. 146, 147. 


Co. El. ai. qoubted. In moſt Caſes where the Gent. oz Gint. 02 the Se 
4 | | 


OBLIGATION. 463 
5 t, the Obligatſon has been held well. Vide 2 Jones rely. 103. 
1 mw 418, 2 Cro. 338. = 241, 
4thly, An impoſlible Date is no Date; and where there is no Impoſible 
wit, the Plaintiff nevertheleſs muſt declare of it as made at a — 
un Time, and it is better to reſt there without cujus dat. eſt Plalegumg 
dem, Kc. 02 gerens dat. eiſdem; fo2 that ties it up to the eclere ef « | 
am mentioned in the Declaration ; and ik that be taken to — * | 
; erpieſs Date, then there is a Uariance; and the Court held, 5 Mod: 248. 
jat if the Plaintiff's Declaration had been gerens dat. it had —þ ; 
zinly been naught, becauſe that could refer to nothing but the; co. ;; P 
1 ; Date; but being cujus dat, the Court would intend it of 2 Rol. Abe. 
; real Date, which is the Delivery, and not of the erpzeſs Pag .,. 
1 har 2s An and as no Date, it could Gerens dat 
it pzoperly be appile at. Vide 2 Yelv. 193. muſt be un. 
in the Chief Juſtice denfed the Caſe, 2 Cro. 136. and held, dhe en 
hat if H. declares on a Bond, as bearing Date the 6th of May, Date; eujus 
cannot upon Non eſt factum give in Evidence a Bond bearing gucmey bo 
Nate at another Day; but he may give in Evidence a Bond 1 Browa.110. 
at bears Date the 6th of May, tho' it was delivered at ano: Seyl. $14. 
r Day, Adjudged. — 
603. 
Noy 21. 


Wells verſus Treguſan. Mich. 7 Ann. B. R. 


EBT on a Bond fo2 1001. Defendant demands Oyer of Code of 


) the Condition, which was, Whereas the Defendant fg - Bond (rei- 
x) indebted to the Plaintiff in 501. Now the Condition is 1 29 
th, That if the Defendant do not pay the ſaſd 501. on 02 up- repugnane 

, &. Then the Obligation to be void, Sec. and pſeads, That $** bor 
did not pay the ſaid 501. The Plaintiff demurred and had 1 ., 
Ament, ko: when the Condition recites a Debt, and after Rem. 64. 

s an Obligation not to pay it, tis in that repugnant. Vide : Mag 28. 
wi. 109, 1 Lev. 77. 39 H. 6. 10. a. Rep. A. 2 
, 191,199.88. 


| Occu- 


| 1 
" \ 


va tap a * 
=. Occupant and Occupancy, 


Cart. 65, 66. 
2 Keb. 250. 


Oldham verſus Pickering. Mich. 8 Will. IH, B 


only Aſſets 


Thomas Oldham being ſeiſed of a Meſſuage in the Cour 
for the Pay- of Cheſter, to him and his Aſſigns fo2 thzee Lives, die 

ment of f tetate without Childzen, leaving only Anne Pickering j 

Legacies,un- Sſſtet; Adminiſtration was committed to Margaret Oldham fl 

— ny Plaintiff, whom the Dekendant now ſues in the Spiritual C, 

mer bar of Cheſter fo2 Diſtribution, and to erhibit an Inventoy, bh 
— 2 7 9 

diftriburable. ſhe exhibited and omitted thereout the Eſtate pur auter yi 

pony may whereupon the ſingle Queſtion was this, Whether an Eſtate 

" Carth. 376. auter vie be not diſtributable in like Manner, as Jnteſat 

8,0 ., Soods and Chattels are, accozding to 22 K 23 Car, 2. by Fy 

475 8.8. ok 29 Car. 2. c. 3. which enats fo2 the Amendment of the 1 

3 Salk. 137. That an Eſtate pur auter vie ſhall be deviſeable, and if no ſi 

Hol 503- Deviſe thereof be made, the ſame ſhall be chargeable in t 

103. Hands of the Heir, if it ſhall come to him by reaſon of a ſpec 

3 D. 379-8, Occupancy, as Aﬀets by Deſcent; as in Caſe of Lands in f 

50 409. P. ſimple; and in Caſe there be no ſpecial Occupant thereof, 

ſhall go to the Executozs 02 Adminiſtratozs of the Party tl 

had the Eſtate thereof by Uirtue of the Gzant, and ſhall be 

ſcts in their Hands, 

And after a long Argument by Cheſhire fo2 the Plaintif, i 

by Ward fo2 the Defendant, the whole Court, viz. Holt, Ro 

by, Turton and Eyre, unanimouſly gave Judgment, That 

Pꝛohibition ſhould ſtand, and that an Eſtate pur auter vie belo 

ing to an Inteſtate, was not diſtributable; fo2 notwithſtand 

this Alteration by the Statute, it remains a Freehold till; | 

the Amendment of the Law in this Particular, was only del 

ed fo2 the Relief of Creditozs ; that if it came to the Heir 

reaſon of a ſpecial Occupancp, it ſhould be in his Hands Allet 

Deſcent, that is, liable to the Payment of thoſe Debts where 

peir is chargeable, and of thoſe only; but ik there was no 

cial Occupant, then it ſhould go to the Erecuto2s 02 Admin 

to2s, i. e. they ſhall be in the Room ok the Occupant, and it 

be Allets in their Þands, i. e. they ſhall be bound to pa 

Debts of the Deceaſed to the Galue thereof ; ſo that it n 


4 


— | N Attachment fur Prohibition the Caſe was byiefly thus 


Offices and Officers. 


< as Allets to pay Legacies, except ſuch as are deviſed par- 
ylarly thereout, the Statute making it Aﬀets only fo2 this par- 
lar Intent, to pay Creditozs; and no Debts appearing in 
is Caſe, the Adminiſtratoz is as it were the Occupant, and 
nat be compelled to make any Dittribution thereof, as he 
of Goods and Chattels, accoꝛding to 22 & 23 Car. 2. 


| Offices and Officers. 1 


2, 76. 

2 Lev. 71, 
150, 245» _. 
3 Lev. 200, 
145, 238. 


Jones verſus Pugh. Mich. 3 W. & M. B. R. 1 6 56, 
| Raye 3. 


ASE fo? diſturbing the Plaintiff in his Office of Uicar « 1 

* General, A Special Uerdi# was found, viz. Cn adiciul bf. 
Biſhop of Landaff granted the Office of Uicar General grand ,0* 
2 2 dp J. = habend. conjunctim & divi- two ; bue if 
, exercend. per ſe vel ſufficien. deputat. It was objet one dies, ic 
judicial Office could not be granted to two; ko; i they —_ _ _— 
ing tan be done: Anſwer, That may be laid of four Judges, {id ' h 
i b. K. and in Viniſterſal Offices, as two Sheriffs : The vic 2 led 
urt held the G2ant good, and ſaid, If an Office be granted to 95, 96. 

, and one dies, the Office does not ſurvive, but determines; C . 
[two Sheriffs, and one dies, the other cannot act; otherwiſe — — 
ſanted to two and the Survivoz of them. 7 x Show. 288. 


| CaſesB.R. 
11 Co. 3, 6. Carth, 21 350. Comb. 334. Skin. — 380. 


Yom | 
minus Rex verſus Kemp. Trin. 7 Will. III. B R. wo 276, 
| Sire Facias was bꝛought to repeal Lett 2 
0 ers Patent 1 
Wh Kaner abe Second granted to . 
+ e Dffice of Searcher in the Pozt of Plimouth. The berephclto, 
OL NG Charles II. had granted this Office to A. du- wand. rs. 
beacplacito; and afterwards by other Letters Patent, re. . ſine 
1 granted it to B. fo: Life, to commence after the age. 
, Surrender, 02 Foxfeſture of A. Afterwards B. lurten- 2 Death, 
he = V who in Conſideration of the Surrender, grant. Surrender: 
o the Defendant Kemp, to commence after the ora dhe lar 


od. D. * 3 i 
"mw 3 P. 161. p. 12. Comb. 334. Skin. 446, 580, Carth, 350, Caſes B. R. . 


Death 


Offices and Officers; 


Ae. Abr Death, Foxfeiture, Surrender, oꝛ other Determinntion 
\-.. CF Eſtate of A. l 
6 Rep. 35 It was objeded, That the Patent and Gzant to B. ung, 5. 
Ses becauſe A's Eſtate, being at Will, coutd not be ſurrender, 
ones! — an Eſtate of Freehold cannot depend wum 
Eſtate · at 5 271663 s r ": 
Officearwill Et per Cur. An Cſtate at Mill in Lands cannot be ſur 
en Ling, deren, becauſe tis determinable by the Till of either Party, 
and not of uch an Office at Mill is not p2operly at the Mill of both of 
the Party, ties, but at the Mill of the King only ; the Party cannot dun 
forrendered. mine his Ulli, but by Surrender; fo? if it be an Office of Cn 
Hob.150,151-g meer Fozbearance to execute will be an Dffence, and fineg 
< ——_ Surrender is the conftan — in ſuch Caſes, 841 
E er Juſtice e and Scroggs. 
King's Te- 5 — It map be ſaid fozfeitable in ſome Deaſure, and 
way forte. King's Tenants at Till may be ſaid to fozfeſt ; faz in Cai 
and there Foꝛkeiture, the King will be inkoꝛmed by Inquiſition before je 
— termine his Mill, and then upon the Return of the Jnquife 
> Brownl, the Office is fozfeited; but if it were an Eſtate ko; Life, . 
24'- 10% d. Muſt be a Scire Facias to repeal the Letters Patent. 
b Knd. . Zdly, Ik the King had turned out A. the G2ant to B. mayt 
3 Leon. 3. Effet, tho' not immediately, yet after the Death of A. and 
King ſhall appoint another in the Time. Fre 
eons 4thiy, That a Freehold of Lands cannot be granted to « 
in fururo, mence in futuro, 02 depend upon an Eftate at ill; but a1 
may be ina Office, 02 a Rent de novo, map be created to commence in 
Rene in in turo, &c. fo; tis the Creature of him that makes it; and i 
Office. no otherwiſe in Being than it is in Gzant. And the King! 
Vide poſt not grant a Reverſion, but in Reverſion, and that not int 
4 Mod. 280, Of a particular Eſtate, but becauſe he is pleaſed to grant i 


turo. 


Gulliſord verſus De Cardonell. Hill. 8 Will. III.] 


C3.) TN Debt on an Obligation; on Oyer the Condition was, C 
Poe 1 whereas the Defendant was made Deputy to the Plaintiff 
Principal o his Office, if he pay the Plaintiff Þalf the P2ofits, then, 
pey him balf The Defendant pleaded the Stat. 5 8.6 Ed. 6. Et per 
= okee, This Bond is not within the Statute, becauſe the Conditis 
good. not to pay him ſo much in G2oſs, but Half the Pzofits, 8 
— ogg muſt be ſued fo2 in the Pzincſpal's Name; fo2 they 
3 Keb. 552, him, tho' out of them a Share is to be allowed to the V1 
$59675,7'1»fg2 his Service. 


Pol 468. Cro. Car. 361. Cro. Jac, 269. 2 Vent. 79. Comb. 356. S. C. Caſes B R. 9. Holt 


8 
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dunders verſus Owen. Trin. 10 W. III. B. R. 5. . 
| os Rotu ; 

N alt Aſuze of Novel Diſſeiſin fo2 the Office of Clerk of the — may 
ace of Kent, the Recognitozs found a Special Gerdick, «ppoior th | 
That the Earl of Winchelſea being Cuſtos Rotulorum of Pence with- 

at County, made P. Owen Clerk of the Peace, to hold at his our Deed. 

ſure, by Writing under his wand and Seal; and becauſe the — — 

lies of Peace at Seſſions ſcrupled to admit him upon this 135. 

aper, the L02D Winchelſca came into Court, and ſaid, 1 no- — ry 

nate P. Owen to be Clerk of the Peace, according to Act of Carth ans, 

lament. | +. 

— the Court held, That it always belonged to the Cuſtos 549% 386. 

tulorum to nominate the Clerk of the Peace, but the Clerk; Sem. 250. 

the Peace was removeable whenever the Cuſtos was removed Cond. 02G 

changed; and mozeover was removeable at the Will of the Cen, 

tos till 32 H. 8. which makes him to continue in quouſque Lil. Ent. 278. 

 Cuſtos ſhall continue in. Now by the late Ac, he is to con- 

ie fo: Life; and tho' the Mozds be, Give and Grant to him; 

t it is only an Appointment, and conſequently may be without 

ud: That it cannot be a Gzant from the Cuſtos, oz enure as 

„ is plain, becauſe the Cuſtos is only at Mill; and he that has 

Office at Mill, cannot make a G2ant fo2 Life, becauſe there 

10 02iginal Eſtate ſuffictent to bear it; therefoze this muff 

ite as an Appointment, oz the Execution of a Power given 

the Statute; like a Power to an Executoz to ſell, 02 a Te- Whatever is 

it fo2 Life to make Leaſes, the Conſequence of all which is, mw = 

jat this was a good Appointment, tho' without Deed; fo2 auboricy, 

Arber is to take Effet out of a Power oz Authozity, oz by or by way 

«y of Yppointment, is good without Deed, otherwiſe, where * Aeeove- 

lakes an Effect out of an Intereſt, and is to enure as a G2ant, without 

then, if it be of a Thing incozpozeal, it muſt be by Deed, P<<4- 

dupon a Writ of Erroz of a Judgment in the Common Fleas. 


Anonymus. Mich. 11 Will. III. B. R. 


Erjeant Darnell moved againſt the Clerk of the County⸗Court, (. 
in granting a Replevin without taking a Bond 02 Surety 

je Plaintiff to pzoſecute , but the Court made no Rule, be- 

uſe it was a ſtale Cauſe of Complaint near two Years ago; 
wes, twas only a ſingle Inſtance; but the Court ſaſd, that 
lit grew into a P2atice, as if a Sheriff conſtantly oz fre- 
atly uſed to let Perſons at large without Ball, then it is 
\uſe of his Office, and the Court will interpoſe, Per Cur', 
lt abſente, Bzing your Action. | 


Vol, Il, I Go- 


468 2 5 | Offices and Officers. 


Godolphin verſus Tudor. Mich. 3 Ann. B.. 


(6. IR William Godolphin being udito2 of Wales made 3 7 
| wo rp on puty quamdiu ſe bene geſſerit, who, by Articles of Agremyy 
« certain between them, was to have the Fees, and in Conſidergis 
1 — * pay = wore — — and ſave þ 
orProfits, is Jarmlels. In on the Bond fo2 Perfozmance, Jody 
good; but was given againſt the Jlaintiff, iſt, The Court held te 
"wy hs — Office within the Statute 5 & 6 Ed. 6. c. 16. | 
lation ro the 2DIy, The Court held, Chat where /an-Office is within 
patary or ., Statute, and the Salary is certain, if the Paincipal make 28 
Vide ane Puitation, reſerving a leſſer Sum out of the Salary, tis gun 
466. pl. 3. So ik the Pꝛofits be uncertain, ariſing from Fees, if the pz 
—＋· won cipal make a Deputation, reſerving a Sum certain out of 
711, 717. Fees and Pꝛoſits of the Office, 'tis good; fo? in theſe Caſes 
6 dos. 33, Deputy is not to pay, unleſs the P2ofits riſe- ts ſo much; z 
; Salk. 251, tho a Deputy by his Conſtitution is in Place of his Þyincp 
bet he bas no ny to the Fees, they — be 
ncipal's; fo that as to him, tis only r ng a Part of 

own, the giving away the reſt to another; but where the! 
vation o2 Agreement is not to pay out of the P2ofits, but toy 
generally a certain Sum, it muſt be paid at all Events, and l 


Bond is void by the Statute. 


Lee verſus Drake. Trin. 4 Ann. B R. 


(7-2, As E wherein the Plaintiff declared, Quod cum extiti 
Cale for di- , Clerk of ſuch a Pariſh, the Defendant diſturbed him i 
in the Exer- Exetcile of his Dffice, and hindered him to fit in the Cle 
ciſe ofthe Seat, per quod he {oſt the Pꝛoſits of his Office, It was oh 
Ak Clerk. ed, That this was rather a Service 02 Jmployment than un! 
vide 6 Mod. fice; that if it be an Office, it is Eccleſiaſtical, fo2 of conn 
ci 478. Right the Parſon appoints the Clerk, and the Court will ns 
| tend a Cuſtom; and unleſs a Clerk comes in by the Elen 

the Pariſhioners accowing to Cuſtom, he has not a teu 
Right; and the Court will not grant a Mandamus fo? a Cit 
withorrt an Affidavit that he is appointed by the Pariſh. 20, 
does not appear that any Fees appertain unto this Office 
no Action lies at Common Law ko; Difturbance in the En 
ment of a Seat in the Church, without a tempozal Right; 
ſo it is here. Adjournatur. ' | 


Vide ante 435, Non-Attendance is good Cauſe of Forfeitun 
an Office, . 


. 
I 


Office for the King. 


qron zontra Manlove. Mich. 2W.&M. In Canc. 


EVERAL voluntary Eſcapes being committed by Man- 1 
love the Marden of the Fleet, an Jnquiſition was found, a ding dome 
J and the King granted the cad Office to Layton; and now Poinc well 
the Commiflioners of the Gzeat Seal refuſed to ſedl the ue oer 

ne, being of Opinion that the Inquiſition was void, and ought may be ſup- 
be quaſhed, becauſe it does not find what Eſtate Manlove had +44 4 uh 
the Office ; fo2 there are two Sozts of Jnquiſitions,. the one to aa . 
um, and that need not be ſo certain, Mo. 308. the other to therwiſe, if 
| and intitle the King to grant, and that muſt be certain. &#*Zive in 
nes 71, 77. 3 Cro« 895. And here no certain Eſtate is found to found 
„ and a Melius MO cannot ſupply this Defef; fo: 
Ar an Inquiſition is defeftfve and uncertain, that cannot be 

Nied by Melius inquirendum; but where it finds ſame Points 
d not others, and that which is found is well found, there may 
7508 inquirendum. Per Holt C. J. Pollexfen C. J. and 
wil J. | 


Linch verſus Coote. Hill. 8 Will. III. B. R. 


ENANT fo: Life, Remainder to his firſt Son in Tail, . 
Kemainder to J. S. in Fee: Tenant foz Life is attainted of — 
h Creaſon, and dies without Inlue. It was objected, That windet to 
whole Eſtate being veffed in the King by 33 H. 8. without — oy 
Office finding the Specfal Batter, he in Remainver cannot King vic, 
it, ka the Statute veſts it in the King like a general Office ; K. Way enter | 
a general Office had been found, it would have been ſuppoſed ons Xin, ll 
e. Holt C. J. Mo other Eſtate veſts in the King, by Girtue en Office had | 
« Ut of Parlament, than the Party attainted had; juſt as 1 | 
Special Pier had been köünd: And therefore in this Caſe, as *** 

kat, the Rematnder-Wan may enter on the King, his Eſtate 

| determined, 54 Statute ſaves the Rights of other; 
viſe, where an Office finds an Eftate in Fee in the Party 

ited, fo? chen it mut de avolded by Traverſe, az Amoveas 

im. Vide Dyer 335, b. Hob. Sheffeild and Ratcliffe, Moor 109. 
n 


vol. I. | I 2 Orders 


Orders of Juſtices of the Peace 


[Vide Titles Apprentices, Baſtards, 
ſtices of the Peace, Poor, Seſſions.| 


Inter Inhabitan' Dumbleron and Beckford. pat 


1 N a Certiorari was returned an Ozder of Seſſions 
ove to B. Glouceſterſhire, A Girl of near thirteen Pears oldh 
2 been at Dumbleton in the laid County, and had alm 
dell. lived there with her G2andinother ; her Father ws 
Ante 427. ally ſettled at Beckford in the ſame County: She wanting! 
Comb. 350, jfef, was by the ©2der charged on Beckford, becauſe her Fa 
$133. cave was ſettled there. Et per Cur, The Oder muſt be quaſhd; 
55. tho' till eight Years Childzen are counted Nurſe-childzen, | 
754. 8. C. they mut afterwards have Maintenance from the Pariſhes vl 
they themſelves are ſettled, and fo2 any Thing appears dhe! 


have gained a Settlement, 


__ Anonymus. Mich. 7 Will. III. B. R 
In Orders to es 

4 lþ an Apprentice be diſcharged from his Matter, the Sm 
apps dic. J requires that the Diſtharge be under the Hands and Seal 
charge under fut Juſtices of Peace; but in a Certiorari to remove the ©) 
 Fealveedoot tis Cuftictent in the Return to take Notice of the Oꝛdet ſom 


vide poſt, fo2 tis not neceſſary to certify the Dilcharge itleit. 
pl. 4- 8 

3 Sand. 316. | 2 2) To 
3 Dominus Rex verſus Randall. 
63. | | 


Seſſions can BY a Certiorari two Oxders were removed-from the Seſlo 
vor Klebe D Middleſex; the firſt whereof recited, That whereas N.! 


licenced, un- dall had lately taken a Houſe at Hoxton, deſigning to (tl 
leſs for Pic and Beer there ; and whereas the Þouſe had, never been 
*alk sc bted but by Merchants and Hen of Quality, and there 
Holt 403 Altchouſes enough in Hoxton already, therekoze tis odered 


Set. and Rem. 


265. 4 £4 


— 


*- -- — . 
__ Lr 


- Orders of Juſtiees of the Peace. 471. 


Licence be granted to any Houſe in Hoxton wherein Ale was 
merly ſold, and that no Licence ſhould be granted to Rag- 
|. Che ſecond Over recited, That whereas a Licence: was 
atitiouſly gotten by Randall from two Juſtices of Peace, that 
is Houſe ſhould be ſupp2eſſed from dzawing of Ale: And it Comb. 11 
[9-ved to quaſh theſe two O2ders, becauſe by 5 & 6 E. 6; e. 2. Sono! 296 
 Quarter-Seflions- cannot contraul two Juſtices of Peace in Sund. 245. 
; Iffair. Per Holt C. J. This Difference has been taken: Ik 1 
ity be given to two Juſtices of Peace to do an Ack, and ane 4 
m that ac there is no Appeal, then it may commence at the 
ſions; but if an Appeal be given, then they cannot begin at 
Seſſions, as 43 Eliz. and 18 Eliz. till 3 Car. 2. But the true 
jietion here is, That except fo2 Diſozder the Juſtices of Peace 
not, at their Seſſions, ſuppzeſs an Alehouſe licenced by two 
ices of Peace; and the D2der was quached. | 


minus Rex verſus Gately. Mich. 7 Will. III. B R. 855 og 
I} a Certiorari it was moved to quach an Ozder of Seſſions ag . 
foz the Diſcharge of one Edward Green from his Appzen- , ( + . 

hip to the Defendant Gately : The Fat was, That Gately — 

5 a Pountebank, and being at a Place in Yorkſhire, where he preocices,cx- 

vt a publick Stage, Green was by Jndenture bound Appzentice 1 A 
kim in this Manner, viz. to Robert Gately, Surgeon, to 4 are ther. 

rn the Trade he now uſeth; and immediately he went upon the ally named in 
age, and ever fince continued in the Jmploy ; after which, oss toe 

r vith his Batter Gately in Middleſex, he complained to the s. C. Carth. 
tices that his Paſter did not teach him the Trade, upon 128. 3566. 

ich they diſcharged him; this being done, Green ſet up the «© 317. 
ade of Yountebank himſelf. Pz. Northey moved to quaſh the » Vent. 174, 
der, the Juſtices being willing, becanſe they were impoſed up- Nod. 

: iſt, he excepted to the Fozm of the O2der, that they oꝛdered 286, 287. 
Servant to be diſcharged from his Maſter, whereas the Diſ- 1 Salk. 57, 
irge ſhould be mutual. 2dly, Becauſe the Stat, 5 Eliz. in dif- "= 

Aging Appzentices is confined, and extends only to Appzen- 
6s mentioned in that Clauſe, and there neither Surgeon no2 

untebank is mentioned: And tho a Surgeon may be a Trade 

thin the Statute, which a Man cannot ererciſe without ſerving 
[Ipenticeſhip to, becauſe that Clauſe of the Statute is gene- 

; ft this Part of the Statute relating to the Diſcharge of 

Nentices, extends only to Trades there mentioned. Per Cur': 
o the firſt, the Diſcharge of the Servant is by Conſequence 
Vilcharge of the Maſter; and as to the ſecond, The Clauſe of 

Statute relating to the Diſcharge 'of Appꝛentices is general, 

does to all manner ok Appzentices, even to thoſe of Yer- ⸗ 

its, as it was adjudged in Hawkſworth's and Hillary's Caſe, 
anc. 314, But aftetwards the Court was ot Opinion, = 


ee — 


Orders of Juſtices of the Pence, 

the Power of viſcharging reaches only to the Tradeg 

in the Sfature, among which a Durgeon is not me — 

that the as to the ſerving even Fears Appzenticethip, z 8 

geon comes under the general Terms of Arts and Pyr 
yet the Powet of viſchatging reaches only to the Trades z. 
cularly nitntioned, and this Point was not ſtirred in Hil: 
Caſe, and in Watkins Caſe, 2 Keb. 822. Hale C. J. ws 


uͤnother Opinion. 10 


5 Mod. 208, Inter Inhabitan' P aroch' Oſwell and Woking, | 


209. S. C. 


eall's Rex Paſch. 8 Will. III. B. R. 
of Harwell. | | 
3 5alk. 256. AN Dpbet was made upon Appeal, ſetting forth, Thi 


266. the Ozder of two Jilſtites, upon a Controverſy beton th 
L 5-) between the Pariſhes of Woking and Oſwell, a poo Perſon i 
Mi br * removed to Oſwell, and that upon Complaint of the Chun 
quaſh; but Wardens of Oſwell, the Sefſions ozdered their Onder to te 
not ſuper. perſeded, and that the Perſon ſhould be removed to Wii 

- ginal Order, ufbꝛetaid; and it wits objefted, That the AT of Parlament u. 
or wake & Fives the Seſſions Power to affirm od quath, but not to ſuper 
Vid. Faen un Ozbet, oz to ſulpend it foz a Time; and that the Caſe be 
id. Poſt 483, them being fo? the Pariſh of Woking, an Ozder mane by t 
6. , ko; another Parich not concetnev, viz. the Pariſh of Wat 
1 mut be vob, and that the Mozd aforeſaid would not help it 
Mod. 396. canſt Orwell was the Pariſh laſt mentioned. Per Cur': Sup 
ding is not a proper Mod, fo} there is a Difference detuen 
Superſedeas und a Repeal: A Commiſſton ok Oyer and Ten 

that is ſuperleved, may be revived by Procedendo, without gri 

ing a new Commiſſion ; but that cannot be in the Caſe of e 

peal, tho this Wiozb is commonly ufeb by Juftites of Pratt 

on ſlich Ottallons; and then there is a plain Difference bat 

: Waking and Woking, fo2 by what appears they map be thi 
Ante 452. ſtinſt Pariſhes. But no Judgment was given, fo! the Caule! 
- referred to a Judge of Aſuſe. cid 


Inter The Inhabitants of the Pariſh of St. Nicholas. 
S.. Helen. Trin. 8 Will. II. K R. 


(% yo Dwers were madt taz tettling one Rice, u poo) # 
— 4 T the fikſt by two Juſtices, the other dy the Seſſtons of 


preſumed. : peal, confirming the kozmer: . ack was, Rice being 
8 ** ago legally fetried at St. Nacho hne, clandeſffhelp came! 
Lier the Patich of St. Helen, and ved there wv! ing Ke 
comb. 28. ka the Peters dt tie Purtch ot St. Helen during all that C1 
SerandRem- hey ſent bim back to the Pari of St. Nicholas, &c. M 


9%" Dileifon was, Wherher Tiving in Sk. Helen's fo wn 
5 * 


ö 


Orders of Juſtices of the Peace. 473 


18, ſhould not induce the Court to pꝛeſume Notice and other 5 Mod. 450 
ings requiſite well done, to gain a Settlement? Et per Cur, 
1Þcrſon, that is not a removeable Perſon, is to give Notice; 
, he that rents a Tenement of 101. per Annum, a Servant, &c. 
4 not give Notice, becauſe they cannot be diſturbed: In this 
A. if it had appeared upon the Ozder, That the Pariſh of 
+ Helen had taken Notice of him, and looked upon him as 
al the Pariſh, as by relieving of him, making him an Of- 
u. dc. there, after ſo long a Time, we would have pzeſumed 
atice given, becauſe the Notice need not be exaily proben; fo? 
- Church-warden to whom it was given, and the Witneſſes 
ing the Patter, may be dead; but here tis returned on the 
ner, that he clandeſtinely removed himſelf, ſo that he might 
fy continue in the lame Manner; wherefoze in ſuch Caſes we 
if conſtrue the Statute ſtrily; and therefoze the Ozder was 


firmed, 


Inter Paroch' Trobridge and Weſton. $ Mod. 525 
Mich. 8 Will. III. B. R. SerandRem. 


244 
Holt 572. 


was moved to quaſh an Ozder of two Juſtices, which re⸗ 95255 
ted, Whereas B. is, as we are credibly informed, the Place inte g ee 
his legal Settlement, not averring that it was the Place of his Place of le- 
legal Settlement, as it ought; fo2 that the Statute ſaps, 8*! Seule- 


300} Perſon ſhall be removed to the Place where he was laſt va pon 
ly ſettled ; and it was quaſhed, 2 


Note; Mich. 3 Ann. B. R. ft was held, That legal Settlement, 18 
[aſt legal Settlement are the ſame Thing, becauſe by every Comb 413. 
Settlement the pꝛecedent is diſcharged. 5 Mod. 357. 


Anonymus. Mich. 8 Will. III. B. R. 
| (8.) 


Omer was made by two Juſtices to remove a pooz Per- Removing 
| (on, and Exception was taken, That it did not appear by by Jae 
der that the Juſtices were of the Diviſion, oz that either the Diyiſgn. 
xm was of the Quorum: The laſt was held a good Excep- f 30 
, but the firſt over-ruled, fo2 in that the Statute is only di. 400. wy 


9. 


Inter Inhabitant* Chittinſton and Penhurſt. * au, 
Mich. 8 Will. III. B. R. 


Omer fo2 Removal of a poo? Perſon was quathed, be⸗ (. 
aufe it was not ao that one of the Juſtices was of the de gls. 
un. Holt C. J. ſaid, This had been doubted, and perhaps mot be of 


adjudged *<Quorum. 


5 —4 — — 
— ne" 1 * * 


* 
_ _—_— 


474 Orders of Juſtices of the Peace 


Vide 6 Mod. adjudged otherwiſe befoze ; but that he was of a different 


5 Mod. 149, nion; fo2 this being a ſpecial Authozity, it muſt appea n 


162,208,321, purſued, 
322,325,330 


TT” 


Dominus Rex werſus Dobbyn. 
( 10.) 


Juttices rei- AA N Onder of two Juſtices was quaſhed, becauſe i dn 
ding in the appear they were Juſtices of the County, 02 fo; the Con 
com! but only reſiding in the County. 


s.C. 5 Mod. Dominus Rex verſus Turnock. Mich. 8 Will. 11], 


329. call'd 
Rex vcr. 


Vieo p08 J INDICTMENT fo? refuſing to relieve and maintain 
\6&34. L the Wife, of his Son John Turnock, accopding to an g 
C 11) made in the Sefſions, which Oꝛder was ſet forth in the Judi 
— in hc verba, viz. Ad generalem Seſſion' Pacis tent. apud l 
c. 2. muſt be in & pro Com. Wilts, &c. and at the Motion ok 9j. Eyre, 
wan geben, Indickment was quaſhed,. becauſe the Oꝛder was only ſaid t 
made at the General Seſſions, and not at the General Qu; 
Seſſions ; fo2 the Quarter-Seſſions are appointed by 2 H. 7. 
tho' it appears by the ſame Statute, that there may be a Gen 
Seſſions at other Times; and 43 Eliz. c. 2. ſ. 7. appoints 
ders in theſe Caſes to be made at the General Quarter-Seſiq 


Inter Inhabitan' of Much-Waltham and Peram in E 
Mich. 8 Will. III. B. R. 


1 R. Comyns moved to quaſh an Oder of Seſſions lu 


—_— Settlement of a Baſtard-Child of E. L. She being 
Baſtard born With Child, a little befoze her Delivery was removed by 
pending av Oꝛder of two Juſtices of Peace, from Much-Waltham to ke 
of Removal befo2e the next Seflions the was delivered at Peram of a Bal 
from A.is Child: At the Seflions Peram appealed, and the Juliet 
fertled in * judged the Woman to be legally ſertled at Much-Walthan, 
321, _ Odered her to be ſent back thither; after which an Ode 
reg 4*5, made fo2 ſettling the Child at Peram, which Comyns mute 
2 Mod 21f. quaſh, becauſe, tho regularly Baſtards muſt be maintained! 
bozn, pet in this Caſe, where there ſeems to be a Contril 
it ſhall not be ſo, as in Tuming's Caſe, 2 Bul. 349. Chen 
an Over is reverſed, all Things happening ſubſequent ther 
ſhall be avoided thereby: This Child being bozn pending ii 
der, ſhall be eſteemed in Law to be bozn in that Pariſh where 
the Mother on the Appeal is returned back. The Court ! 
to agree this; and a Rule was made to ſhew Cauſe, bul 

was ſhew ed. | | 

I 


— 
li. 8 Pome tt... . 


Orders of Tuſtices of the Peace. J 


rhe Caſe of che Pariſh of Amner. Mich. 8 W. III. B. R. 


HE Cafe was, At the Complaint of the Church ⸗wardens 14) 
gf Terrent-Keinſton in Dorſetſhire, to Sit John Morton * hn 2. 
0 Jchn Gould, two Juſtices of the Peace of the fait County, nor'end do « 
ncerning a p002 Yan and his Wife ; they the ſaſd Juffices burg Place, 
judged him to be laſt legally ſettled at Tirrin-Crawford, upon pJ4 ol. c 
to the Seſſions that he was laſt ſettled at Amner, therefoze 3% 8 0 
je diſcharge Tirrin-Crawtord, and ozder the paoz Man to be rt. Rem. 268. 
bed to Amner: This was quaſhed upon the Potion of P:. 
\crjcant Gould, becauſe this was to make on ozigfnal Ozder, 
(< the Juſtices at Seſſions have no Power to do; they might 
qve reverſed the firſt Dwyer, and o2dered the Party to be carried 
> to Terrent-Keinſton, but they could not remove the Party to 
cr, a third Pariſh, who was no Ways concerned fn the 
oer 02 Appeal; and ff they are really chargeable with it, it 
uf be at the Complaint of Terrent-Keinſton to two Juftices of 
) Peace. e * | | | 


nter the Inhabitants of the Pariſh of Chittinſton and 
Penhurſt. Mich. 8 Will. III. B. R. | 


| ( 14.) | 
| 2. uthority gi- 
NOzder was made to remove a pooz Perſon from Chittin- — Ju 


ſton to Penburſt, and this was quaſhed, becauſe twas not . 
that one of the Juſtices was of the Quorum: Holt C. J. be era diy 
„Chat ſome indeed had been of Opinion that an Ozder wag purſues. > 
w notwithſtanding this Dmilon, and perhaps it has been ſo „ en 
judged; but he was of Opinion, That this being a ſpecial Au- Mod. Cates 


"it! to Tuſtices out of Seffions,. it ought to appear that that 9. 1 
ont was eraily purſued. | | 7 gan. 
| Set.andRem. 


ominus Rex werſus Matthews. Hill 8 Will. III. BR. Hoi fe 


. Mountague moved to quaſh an ©2der fox maintaining vn 
a Vaſtard-Child : iſt, Becauſe twas not (aid the Child don co quam 
I likely to become chargeable : And ꝛdlp, The Defendant * 
b 02dered to pay 18 d. per Meek indefinitely, without limit⸗ — 
any certain Time: Shower anſwered, That no O2der te- ther mult be 
ug to a Baſtard⸗Child can be quaſhed, except the reputed Fa- =_ 8 
be pꝛelent in Court, quod Curia conceſſit; however this be- 5 Mod. 186. 
a hard Caſe, a Rule was made to ſhew Cauſe, and being 
9 again the next Term, the Court would not quaſh it, till 
| omg Father came into Court; and the firſt Exception was 
01, II. 


K over ; 


Rem. 140. 


- Orders of Juſtices of the Peace. | 


 over-ruled; foz tis ſelf-evident, That every Ballard d 
likely to become chargeable. Chit i 


Purnall's Caſe. Hill. $ Will. III. B. . 


eim N Oꝛder upon H. fo2 maintaining his Daughter, 1 
329% quaſhed; becauſe it was recited to be made ad Generale, 
Ante pl. 11. Seſſionem Pacis, and not ad Quarterialem Seſſionem Pacis, arcoy 


8. C. ber? and ing to the Statute 43 Eliz. c. 2. 


406 


Inter the Inhabitants of Talbury and the Hamlet of f 
ſton in Scropton. Hill. 8 Will. III. B. A. 


. N ©2der was made by two Juſtices of the Peace in Den 
1 ſhire, to remove Robert Floud to Foſton in the Pariſi 
Notice in Scropton. Upon Appeal the firſt Ozder was quathed, and . 
— © * Party oꝛdered to be removed to Talbury, and the Matter of u 
make « abet being now ſtated ſpecially to the Court ; the Caſe was, 
is norſpeciti- Floud was bo2n in 'Talbury, and ſerved ſeven Pears Appeentic 
eein3**+ ſhip there, which ended in the Pear 1693: Since 1693, he li 
c. 11. in Foſton and other Places out of the Pariſh of Talbury, and g 
. — Blackſmith that lived at Foſton dying, and the Jnhabita 
; Mod a;4 wanting one, in 1694 Floud went thither, and rented the 8k 

and a Chamber of the UWidow of the kozmer Blackſmith fo 

Pear, at 52s. per Annum, with the Conſent of the Balliff i 

the Lo2d of the Mano: pere he wozked publickly, was public 

imployed by the Pariſhioners, and particularly by the Bailiff { 

the Lo2d of the Banoz, the Uicar, and the Juſtice of Pen 

and now having never given Notice, noz rented a Tenement 

10 l. per Annum, oz exerciſed any Office, the Queſtion was, (dh 

ther this publick May of living was not tantamount and equit 

_ lent to Notice in waiting, which was only deſigned to pyci 

clandeſtine Entries and Livings. Et per Cur', This publick f 

tice taken by the Pariſh, might perhaps have ſatisfied the Sti 

Carth, 28. 1 Jac. 2. but there being Doubts concerning the Notice pyelc 
bed by that Ad, the 3d and 4th W. & M. c. 11. was made to 

plain it, and this latter Statute hath particularized the Notic 

and what ſhall be tantamount to it, and what not; but this is 

among the Particulars of the Statute ; fo2 which reaſon the! 

der was confirmed. 


F< = — 4 — 2 -— * mz. 
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Hatton's Caſe. Hill. 8 Will. III. B. R. 


* 


N Omer was made by five Juſtices to maintain a Baſtard- (18. 

Child; and it was objeed by Broderick, That the Com- drr of lee 
zlaint is not ſaid to be by any Farſſh o2 Officers there, but only the Hanes of 
if Town which may include ſeveral Pariſhes; but the Court more chan 

that well enough. 2dly, That the Ozder is under the — ices, 
hands of five Juſtices, whereas it ſhould be only the two next; po. pl. 22. 
zur the Court held that well, ko; the Statute is not reſtriſve to Mod. Caſes 
two, but there muſt be two at leaſt, 3diy, That it does not s. C. sert. 
wpear that either of thoſe was a Juſtice of Quorum; upon this and Rem. 
| was quaſhed, but the Party was bound to appear at the next *'* 
$c(10ns, | 


nier Inhabitan' Cockfield and Boxſtead. Hill. 
= 8 Will. III. B. R. 


\NNE TALBY was by Oꝛder removed from Cockfield to _ (1. | 
Boxſtead ; and this Oꝛder being appealed from, was confirm- Cender. 48. | 
a" at the Seſſions; but the Seftions after that made an Over of s. C. $erc. 
Review, and quaſhed the fozmer Oꝛder of Seſſions, becauſe made d Rem. 
y Surpzize. Et per Cur, The ©2der of Review muſt be quaſh- 177. 


0d, fo2 the Juſtices have no Power after the firſt Seſſiong. 


Dominus Rex verſus Harding. 8 Will. III. B. R. 


\ Certiorari was direfed to the Lozd Mayo; and Juſtices of 8 
Peace of London, to remove an Oꝛder; befoze Filing where⸗ 9"; e 

[a Procedendo was pꝛaped: The Fa# was, the Servant of one Mater to be 
"ing tomplalned to the Seflions, that her Maſter was in Ar. 9iermined 
ar to her ko: Wages: On hearing the Batter, both Parties e vl. 13 

reed to refer it to Sir Thomas Lane, late Lozd Mayoz, to be Pod pl. 22. 

termined; which was done accozdingly by Oꝛder of Seſſions : 5, Cen. 

made an Award oz Ozder, but befoze Repozt made thereof, 26). 

Is Certiorari was now bꝛought, whereon a brocedendo was 

0 prayed, Et per Cur, A Judge of Niſi Prius, by Conſent of 

patties, may make a Kule to refer a Cauſe, but the Seſſions 

not do fo, tho" by Conſent: They may refer a Thing to ano: 

to examine, and make Repozt to them fo2 their Determina- 

n, but cannot refer a Thing to be determined by the other: 
"therefoze the Certiorari was filed, and no Procedendo granted. 


Vol, II. K 2 0 Tater 
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- let nth 


Inter The Inhabitants of the Pariſh of St. Mary le Mor 
and Heayy-Tree in Devonſhire. 


far) ACY was ſettled at Heavy-Tree, and afterwards went h 
by Payment the Parith of St. Mary le More in Exeter, and took a hon 
of Pariſh- there of one Pound per Annum, wherein he lived a Pear an 
Vice pot Dalf, and paid the Rates and Taxes due fo? the ſaſd Þouſe, u. 
523- Pl. 1. the Juſtices at Sefſtons held, That the Rate fo a Houſe, yi 
1 bew. 53% out a Rate on his Perſon, was not ſufficient to make a Sen 


Comb. 284, ment; but the Court of King's Bench quaſhed this Og | 


1104. Cate this Cauſe, and held him ſettled at St. Mary le More, 


38. 


Dominus Rex verſus Beard 


( 22.) N D2der made by two Juſtices of the Peace in Suſſex, q 
— 1 — judged Beard to be the Father of a Baſtard-Child, whit 
cauſeExami- WAS quaſhed, becauſe it appeared thereby, that the Examinati 
— byore of the Woman was by one Juſtice only, tho the ozdering Py 
Noe pl. 8, thereof was ſaid to be made by both; and Beard was bound oy 


10, 18. to the next Seſſions, 
Poſt pl. 50. 
Poſt pl. 34. 


Inter Inhabitan' St. Giles Cripplegate and Hackne, 
Pal. 9 Will. III. B. R. 


(23.2) \ N HERE As Complaint has been made to us, that EI 
— — beth Fulford, Wife of Uriel Fulford, is lately come 
ment muſt the Pariſh of St. Giles Crippfegate, and is likely to beta 
- ——j chargeable to the ſame , and whereas, on Dath made by the 

7. poſt pl. 26. Eliz. Fulford, it appears that her husband was laſt legally ſetti 
and polt pag. at Hackney; theſe are therefoze, &c. Quaſhed, becauſe there 
Leb 41; no Judgment of the Juſtices concerning the lat legal Settlem 


but only the Oath of the Mom an. 


E Dominus Rex verſus Barebaker. Paſch. 9 Will. III B 


( 24. ) 
To maintain CRD ER upon H. adjudging him to be the Father of a3 
15 17 (0 ſtard⸗Child, and ozdering him to pay 3s. per Week till! 
fourreen, ill. Child attain the Age of fourteen Pears, was held naught; ! 
— they have no Authozity but to indemniky the Pariſh, by oblig 
2 Keb 23. him to maintain the Child ag long as it ſhall be chargeable to 
2 320, Parich. | 
$.C.Anter2r. 

Black. 234. 
Set. and Rem. 
145. 


A. I 
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Anonymus. Paſch. 9 Will. 111, B. R. 


oder made by two Juſtices of the Peace fo; ſettling a « 25. » 
p00? Perſon, was quaſhed by the Seſſions; but becauſe it Where the 


Seſſions 


\ not appear that it came befoze them by Cay of Appeal, with- quaſh 0 


phich they have no Jurisditton, this O2der of Seffions was = 1 ne; 


hed. 1 | on Appeal. 
13, 20. S. C. by the Name of Jerriſon's Caſe, Comb. 445. Set. and Rem. 176, Skin. 


5154 318. Caſes B. R. 132. 


Inter The Inhabitants of Berry and Arundel. 
Paſch. 9 Will. III. B. R. 


HERE As Complaint hath been made to us, That Ja- Wat of * 
cob Duckin with his Mike and Childzen, came from his judicarion of 
ce of Abode and laſt legal Settlement in Berry to Arundel; 3 ood 


We therefoze require you, &o. Naught; fo2 there is no Adjudica⸗ Pot 291, ce. 1 
of the Juſtices, which was his laſt legal Settlement, but W & ante i 


ly a Complaint, that Berry was, which doth not appear, whe⸗ * Ma. 325, | 

true 02 falſe, hs | 

; Comb. 413. ( 

1 S. C. Set. and | 
Elizabeth Aſhley's Caſe. Trin. 9 Will. III. B. R. = 88 | 

; 27. | 
| Return b { 
WO Ozders were removed by Certiorari, but the Return the Clerk of | 

was quaſhed, becauſe the Return in the Schedule annexed ergeral. | 


the Writ was not made by two Juſtices, but by the Clerk of 699, __ | 
Pente, who was not the Perſon to whom the Certiorari wag 5. © 3 alk. | 
kd, and thereupon a new Certiorari was granted. dae, B. R. 

Sande 


e Caſe of Cheſterfield. Trin. 9 Will. II. B R. . 


28. 8 
ERRISON was a Servant to Sir Paul Jenkinſon in Wal- Covenant be 


ham; afterwards he left his Service and was put out by bis egen de 
ler Sir Paul Jenkinſon, to a Barber in Cheſterfield, 290 third Perſon 
(0 teach him to ſhave and make Periwigs, fo2 which he wag de Servant 
habe 51. from Sir Paul: Jerriſon continued a Pear in this — 
ployment, accozding to Covenants between Sir paul and the no Appren- 
ner, to which Jerriſon was no Party; and the Court adjudg- Poſt $59: 

hat this did not make a Settlement at Cheſterfield, becauſe s. C. $i. 
The Jerdice, 2 tht the 2 3 was thereby no. 
| oarder there fo ducation, which i „Earth 40 
to make a Settlement, F | - web as * — . 


Caſes B. R. 


97 

* 
Do- 
v - CE 


. 
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Dominus Rex ver ſus Brown. Trin. 9 Will. III. B; 


2 1 N ©2der was made, adjudging Brown to be the Father 
Appeal from LX a Baſtard-Child, May 2, 1696. And in the Micha 
fardy ul Seſſions following, the ſaiv Ozder was diſcharged; Now be 
berohe firſt Ozders being here, the latter was quathed, becauſe it did aue 
Sclhons afrer thereupon, that Michaelmas Seſſions was the firſt Seftions av 


Notice to the 


Father, ofthe Notice given to the reputed Father, of his being ſo adjndged. 
bed Order. tho 18 Eliz. appoints the Appeal not to be to the firſt Seq 
ance Pl. after the Ozder of the two Juſtices, but the firſt: Seffions ; 
11, 16. . 3 s aft 
Poſt pl. 34 the Party hath Notice of the ſaid Oꝛder; yet by the Statute 
I 448. H. 5. there might be a Seſſions intervening, as in this 0; 
between the Ozder by the two Juſtices and the O2der of 8 
ſions; and it muſt appear on the ©2der, that this was the g 

Seſſion after Notice had of the fozmer Ozder: After which t 

firſt Ozder by the two Juſtices was quaſhed, becauſe there! 

an Adjudication therein, that the reputed Father ſhould papa 

_ tain Sum weekly, till the Child be of ſeven Years of q 
whereas they cannot charge the Father fo2 any certain deter 

nate Time, but as long as the Child ſhall be chargeable tot 


Pariſh. 


| 
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Elizabeth Aſhley's Caſe. . Trin. 9 Will. III. B. A 


c.39-) LX CEPTION was taken to an Der of two Juſtices, 
10 be fold remove, &c. becauſe it was not ſaid that the two Jul 
to be of the were ok the Diviſion, accoding to 13 & 14 Car. 2. Sed non a 
ante bl. 8. catur; Fo; the Court held the Statute as to this to be ung 
Comb. 285, rectory, and not reſtrictive o2 qualificatory, as that of the & 


400. 
5 Mod. 322. is. 


Inter The Inhabitants of Dimchurch and Eaſtchurc 
Hill. 9 Will. III. B. R. 


e Ozder was made at the Quarter-Sefſons oziginally, 
Order for ting fo2th, That whereas the Pariſh of Dimchurch was 
making one burdened with Pooz, and the Pariſh of Eaſtchurch had noÞ 
Parik coo- the Pariſh of Dimchurch ſhould be annexed to the Part 
the Poor of Eaſtchurch, and that the Occupters of Lands there ſhould col 
another. bute 20 1. per Annum, by equal monthly Payments to 
209. ! church, as long as that was over-burdened with Poo, aud! 
5, C.Ser.and church had none: And it was objeed by Pz. Brewer, Chat 
Hole 533, Juſtices of Peace cannot alter Pariſhes and anner one to 


ther. 2dly, That the Seſſions cannot make an oziginal O 
1 


ä * ct 
Im" 


Orders of Juſtices of the Peace. 481 


— 


ot C. J. There are two Ways by 43 Eliz. to make one 
iſh contributary to the Poo of another Pariſh, viz. either the 
gies may tar particular Perſons in ald to that Pariſh which . _ 
t relieve its on Pooꝛ; oz they may afſeſs the whole Pariſh „, 
i certain Sum, and leave it to the Church-wardens and Over- 

«« to leby the ſame, 02 particular Perſons, which was well 

# * this particular Caſe; but lo much of it as concerns the 

ering of the Pariſhes, is void, and the reſt good. But the 

it took Time to advile, | Ng 


Inhabitan' Paroch Downliead and Broadchalk in 
Wilts. Hill 9 Will. III. B. R. 


WO Juſtices of the Peace made an Ozder to remove 3. 
Jobn Rainsford, his Wife and thzee Childzen, from Row- =» Sane yol 
eh in Somerſetſhire, to Broadchalk' in Wilts, which O2der, appeal, it 
an Appeal to the Quarter-Seflions, was confirmed, after this de Ferfon 
nsford, with his Mike and thzee Childzen, came into the Pa- r 0, par- 
of Downhead; whereupon two Juſtices, reciting the fozmer ry, be mutt 
xr and Confirmation, ozdered him to Broadchalk; and now it bn remove! 
; objefted to this D2der, that it did not appear that one of order. 
{uſtices was of the Quorum. Mz. Northey on the other Side "_ = 
ed, it was not necefſary here, becauſe it was not an oziginal 
u, but an Ozder made in Purſuance of an Over of Seſſions 
per Cur', A Settlement by Ozder upon Appeal, binds all Par- 

Ik the pooz Man goes to the Pariſh from whence he is re⸗ 

id, the Seſſions muſt ſee their Oꝛder obeyed; but if he goes 

(other Pariſh not concerned in the Appeal, then it is pꝛoper 

tbo Juſtices of the Peace to remove him to the Pariſh where 

2s ſettled by the Seſſions by oziginal Ozder; but then it muſt 


r therein that one of them was of the Quorum. Muathed. 


er Inhabitan' King's Norton in Wigorn and Swol- 
hill in Warwic. Hill. 9 Will. II XX. 


oder was made to remove a poo? Woman from Yarly in 24.) 
Worceſterſhire, to Swolhill in Warwickſhire, afterwards two Order of ws 
(es in Warwickſhire made an Ozder to remove her to King's — 
0m in Worceſterſhire ; N 7 two Juſtices of Worceſter- all Pariſhes, 
(ent her back to Swolhill ; and upon an Appeal to the Se: til re — 
$ In Warwickſhire, the Juſtices confirmed her Settlement at p; * 12. 
Norton, and then an Ozder was made by two Juſtices of 5 Mod. 416. 
peace to erecute the ſald Ozder: All theſe Oꝛders being 

t up by Certiorari, Carthew moved to quaſh all ercept the firſt, 

others being made coram non judice; fo2 when an oziginal O2- 


der 
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der is. made, it binds all Perſons until it be (et aſe, © 
cannot be ſet aſive but on Appeal to the Seſlons. Sp, Non. 
on the other Hand inſiſted, That tho in this Cate tua zun 
could not ſend the Woman back again to Yarley, pet they wy 
ſend her back to a third Place, as King's Norton is in this Ca 
that as to King's Norton tis but an oziginal Oer; b 
* Court ſeemed to be of another Opinion, fo2 then King's Non 
might ſend to Yarley, and there would be a perpetual Ct "It! 
but ſeeing in this Caſe King's Norton had appeared at the g 
ſions, and had been concluded there, they would not quag 
Oꝛder, and ſeveral other Queſtions ariling, all was referred! 
Judge of Afſize. 


Dominus Rex werſus Shaw.. Trin. 10 Will. I 3 


Abbes t em A N Omer was made by two Juſtices of the Peace, adjudg 
Older of Ba- Shaw to be the reputed Father of a Baſtard; wherengy 
tardy, wult appealed to the next Quarter-Seflions of the Peace, after 
Genera! tice, where the O2der of the two Juſtices was diſcharged, off 
Sellions. now it was here moved to quaſh the Oꝛder of Seſſions, beg 
_—_—— & by the Statute the Appeal mut be to the next General Senn 
Polt pl. 38. and there might have been a General Seſons befoze the get 
S. C. Carth. Qarter-Seffions, as in London and Middleſex, where there 
255 dRem, four General Seſſions in a Pear, beſides the general Qum 


135: n n. Deſſiong. — fo? this ITE | 
203. oh abc TY | 5 , ; : . 
Anonymus. Mich. 10 Will. III. B. R. 
(%% A N Omer made to remove three Wen and their Famiſ 
Orderco rs; / X was guathed, quia too general ; foz ſome of their 2a. 


his Family, il Might not be removeable. Jf a Man ſettled at A. marrir 
for Genera- gg, Moman who is ſettled at B. and has Childzen by a fox 
bah n. 4, Husband, his Wife ſhall be removed with him to 4. but 
Fareſl. 54 Chtfld2zen, ſuch of them as are above ſeven Years old, hail nd 
Comber-473, removed ; thoſe under ſhall be removed, but that only fo} 
Poſt 528. - ture; fo? they ſhall be kept at the Charge of the other Pau 

But ſuch a general O2der {weeps all away. 


Anonymus. Mich. 10 Will. III. B. A. 


36.) PE R Northey, it was ſettled in the Caſe of Wooton-v 
Firſt Order 1. that if the firſt O2der be naught, no ſubſequent Omer 0 
rubſerent Appral can matze it good. Hill. 11 Will. 3. B. R. Saur! 
fall co che was taken by Holt C. J. and both Owders, quaſhed; and! 
Ground. 2 Ann. the ſame Reſolution between Selon and Ripley. 


4 


S - - — —. 
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Mich. 10 Will. III. B. R. a 


HE Church-wardens, &c. made a Rate fo} Relief of the oe 
| Pooz, which was confirmed by two Juſtices, and therein from« Poor's 
thing was taxed foz the perſonal Eſtate, but all upon the real, Nate "beet 
ich as erroneous. Several Jnhabitants appealed'to the Sel⸗ quam tho 
10s, and the Rate was there quaſhed; and the Church⸗wardens, »bole, and 
 odered to make a new Rate, upon both real and perſonal d cen on 
fates: In the new Rate there was ſtill a great Jnequality, the wardens,&c, 
[Eſtate being taxed ten Times moze, in P2opoztion, than the wee 
onal Eſtate 5 fo2 this Reaſon ſeveral Inhabitants appealed vide ante 
uin, and this Rate was likewiſe vacated by Ozder of the Sef. 45. 
1s. And now Northey and Shower moved to quaſh theſe ©2- — 
s, urging, That the Seſſions could only relſeve particular Per- 236. s. C. 

6 over-ra£2d 02 grieved, but could not ſet aſide whole Rates —— 

ante. Sed per tot. Cur, viz. Holt, Rokeby and Turton: Surely CaſBR.215. 

WE Juſtices at Seſſions, upon an Appeal of particular Perſons c,.., 78. 
bed, may, ik they ſee Cauſe, ſet aſide the Rate, fo2 the ad is. 

tif any Perſon oꝛ Perſons find themſelves aggrieved, it ſhall be 

ul fo2 the Juſtices at the Quarter-Seſſions to take ſuch Oꝛder 

tin, as by them ſhall be thought convenlent. 43 Eliz. c. 2. ſect. 6. 1fSeffionsſer 

din either of theſe Caſes, of the firſt o2 ſecond Rate, the Juſtices de bole 

d net have given Relief without ſetting aſide the whole Rate, may — 

auſe the Rate was burthenſome to a whole Set of Men; and ner one. 

may make a new Rate themſelves, oz ozder the Church⸗ 

dens and Overſeers to make a new Rate, as was done in 

Cale; they having it in their Diſcretion to make a net or refer it 


rat Seflions, oz remand it to the Church-wardens, &c. to del n be 


Caſe of The Pariſh of St. Leonard Shoreditch. 


= =_ —_— — Iz — 23 ww 


minus Rex verſus Albertſon. Mich. ro Will. III. B. R. 3 


| Holt 507. 
Oder was made, reciting, Whereas it appears to us, ane. 


two Juſtices of the Peace, That Mary Spencer, Wife of ( 38. ) 
than Spencer, Variner, was on the 2oth of March 1695 Childbornof 
vered of a Pale Baſtard-Child, which is likely to be charge- **"* = 


vert, the Huſ- 


, &, And whereas it appears to us, that the ſeid Jonathan band being 


=: as imployed on Board the Ship called the Pembroke, in ** 5%. from 


®ijeſty's Service at Cadiz, and was not within the King's 7; 
mi ng 8 Time of Be- 
mons when the ſaid Child was begotten, oz bon; and genins ode 


att ppears that Albertſon h irth, is « 
1 | rtion had carnal Knowledge of the X 
! of the ſaid Woman, during the Abſence of her Hugband, wer! ba 
be begat the lald Child; we therefoze adjudge him to be Per i» tho 


. der. 
Vol Il, L Vide ante, pl. 11, 16, 2g, 34, jo 5 Med. 419. 


— — — 
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| the reputed Father, and to pay weekly, 8&c. And the laid off 
being confirmed upon Appeal, was bzought here by Cer, 
And now Shower and Upton moped to quaſh theſe Oyerg 
cauſe 18 Eliz. c. 3. gives the Juſtices Power only to meddle h 
Baſtards bozn out of lawful Matrimony ; ſo that tho' this (> 
Hould be a Baſtard, yet the Juſtfees cannot meddle with it 
cauſe he is bozn in lawful Matrimony : But it does nct appr 
this Oꝛder, that this Child was a Baſtard; fo2 'tis only fal, 
Father was abſent when the Child was begotten, oz boy, f 
Disjundive; alfo it doth not appear, but the Þusband jay 
England during the Cime intermediate between the Begen 
and Birth. Per Cur', He is a Baſtard who is bozn ef a 4; 
Wife while the Þugband, at and from the Time of the 3 
ting to the Birth, is extra quatuor Maria: In Caſe of 31 
Atfon by him, the Tenant may plead general Baſftardy, an 
a Writ to the Biſhop, he will certify him to be a Baſtard, i 
then a Baſtard as to Diſcent, there is no Reaſon why he he 
not be a Baſtard as to all ether Intents, and in particy 
Baffard within 28 Eliz. which is a remedial Ack: Allo bf 
Child is bozn in Adultery, he is bo2n out of the Limits of la 
Matrimony, the Law then taking no Notice of the Þughy 
and ſo, tho' we muſt quaſh this O2der, becauſe it does nt 
pear that the husband was extra quatuor Maria, during al 
Spare of Time intervening between the Vegetting am 
Birth, yet we hope Care will be taken to make a new? 
without this Fault. Quached. But the Defendant was h 
over to appear at the Seſſions. 


The Caſe of The Church-wardens of Topſham. 
IO Will. III. B. R. 


jutlics 8 HRE E Juſtices took the Account of the Church wan 
make an Or- & c. of Topſham, foz the Pear 1697, and adjudged that! 
der, thar the was thereupon due from them to the Parithioners of 'Top 
pay the ſuc- 69 J. 18 8. 10 d. fo the Re-payment whereof to the ſucc 
ceeding what Myerſcers fo2 the Pear 1698, the Juſtices made an Ol 
heir Hands, Which it was excepted, That the Juſtices had no Power to! 
vide poſt ſuch Oꝛder, but only to \ſſue Warrants to dillrain; but thts 


524: 5255 ruled the Order to be well made, and confirmed the fame. 


| Dominus Rex werſus Gregory. 
( 49.) N Oder was made by the Juſtices of Peace fo? the + 
5 Mfg 9. A dant to pay 40 8. fo2 Mages generafly; and becaul 


Med. 41 
$erandRem. not ſafÞ ko: what Wages, 'twas moved to quath it; fr ti 
32. 5. 4 
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—— 


_ tt. Mot. 


1p ſettle CUages in Þusbandzy: But per Cur, We will intend 
in ſuch Wages, fince the contrary does not appear. 


The Cafe of Sylvanus Johnſon. 


HE Juſtices of Suſſex, on Complaint that J. was come . 4: ) 
| into the Pariſh of pong in the ſaid County, and was u wife ana 
e to become chargeable to the ſaid Pariſh, and adjudging Family, it. 
icherſt in Kent to be his laſt legal Settlement, owered that 32%. el 54 
nſon, and his Uke and Family, ſhould be removed to Sand- comb. 478. 
|; which was qualhed ; becauſe non conſtat what is meant by Caſes B. R. 
Family, and ſome of them may have a legal Settlement at“ S. C. 


00⁰ tho J. had not. 


Vide ante 
442. pl. 5. 


Chris Hoſpital's Caſe. Trin. 11 W. III. R R. 


\ Poo? Child was left in Chriſt- Church Hoſpital ; upon Com- (42. 
plaint of the Wardens of the Þoſpital, two Juſtices made Poor Chil- 
Over on the Overſeers of the Pao: of the Pariſh, to receive 5 Ci 

d maintain the Child; but this Oꝛder was quaſhed, becauſe Church 

vas not ſaid, That the Parents were unknown, oz likely to genen 
tome chargeable to the Parich: Foz tho a Chlld of thzee ;;. 8. C. 
onths old be helpleſs, yet the Parents are bound to p2ovide 

zit, As to the pzincipal Batter which was hinted, viz. That 

| bolpital was bound to p2ovide fo2 poo? Childzen there ex: 

i, the Court thought there was nothing in that. 


r The Inhabirants of St. Nicholas, Guilford 
n Surrey, and Killington in Suſſex. Trin. 11 
Will. III. B. R. | 


0RTHEY moved to quaſh an ©2der of two Juſtices to te- Bedard fer 
move a Woman and her .Baſtard-Child from A. to B. 2, "**** 
peas it appeared in the Ozder, that the Child was bozn at C. Vide ante 


lt C. J. Che Baſtard muft be kept where tis bozn. — 


Holt 309. &. C. 


vol. IL L2 Inter 


| 
ö 
N 
; 
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Inter The Inhabitants of the Precinct of Bridewell ; | 
(44) The Pariſh of Clerkenwell. Hill. 11 WilL III. 3 I 


Carth. 515. 
S. C 


Holr515.509. A Special Ozder of Seſſons was, That H. was bound 3 
1 3 have p2entice, and ſerved ſeven Years to a emp. deſſer, wich 
o Juriſdic- þ ; ) 

tian to re- the Diecindts of Bridewell, and afterwards he lived nine Peatg 
move poor Clerkenwell Partfh, but gained no Settlement there: The H 

perions'907 ices ſent him to Bridewell as his laſt legal Settlement, bye 
arochial Ber, which ſet fo2th Bridewell to be an extraparochial Pin 


laces. But Et per Holt C. J. Ik a Place is extraparochial, and has Not ei 


note; In the 


Caſe of the Face Of A Pariſh, the Juſtices have no Authozity to ſend at 
Tobabican's Man thither; and ſo it was reſolved in the Caſe of Sir [y 
aid Pol ne ©5born : Poſlibly a Place ertraparochial may be taxed in 9h, 


and Doliing, 


Hill. 11 Ann. d Jartfh, but a Pariſh ſhall not in Aid of that. This is C 


* 4 by omiilus. This Oꝛder was quaſhed, 


Parker C. J. and the whole Court, that by Virtue of 13 & 14 Car, 2. cap. 12. ſed. 21, the ut 
may exerciſe the Powers given by 43 El. and that AQ, in all extraparochial Flaces, containing ur 
Houſes than one, ib as to come under the Denomination of a Vill or Townſhip. Poſt pl. 48. Yi 
poſt 487, 301. 2 Ley. 142, 143. 4 Mod. 157, 158. 1 Mod. 251. 2 Mod. 23). 


Inter The Inhabicants of St. Michael Bedenham 
Kingſton-Bowſey. | Hill. 11 Will. III. B. R. 


( 45.) ö 5 | . 
ane IJ Was ſent by Over of two Juſtices from St. Michael þ 
veal binds” L I. denham to Kingſton-Bowſey, and that Order was tet 


not a third upon an Appeal to the Seſſions: Then the Pan went to Bede 
Pariſh, not ham, and Bedenham ſent him to D. and a Motion was mate! 
Poſt pl. 58.8: quaſh this Ozder, becauſe the Ozder of Reverſal upon the 9ppi 
Pag 524,527-ag to Kingſton-Bowſey, was concinſtve againſt all the (doll 
13,20, 2. But the Court held, That the Determination upon the dun 
Carth, 516. between other Parties, ought not to bind as to a third Par 
SrandRew, which was no Party, | | 


275. . | . + Abi x | | 
Anonymus. Hill. 11 Will. III. R R. 


(46 A N Omer of Seſſions dzawn up Specially, in Ozder to Jil 
— — the Opinion ok the Court, was concluded; And it t 
conclude to Court ſhould be of Opinion, then, Gc. which was held naugk 
Tete Court. fo the Juſtices ought to determine one Way oz other, and" 

-— "make a ſpecial Concluſion, referring to the Court; but it if 
referred to the Judge of Alle. 


1 Ia 
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er Inhabitan Paroch' Eaton-Bridge and Inhabitan' 
Proch' Weſtram in Kanc'. Hill. 11 Will. III. B. R. 


Nomer was made at the Quarter⸗Seſſons fo2 the Relief, ,, 
Aer poo? Paiſoners in Gaols, and p2oviding Paterlals to ſet ger. | 
1t (ozk, upon the Statutes 14 Eliz. c. 5. and 19 Car. 2. c. 4. 

vrcby a Sum was afſeſſed on the ſeveral Pariſhes, not exceed- 

q that is allowed by both Ads; but the Oꝛder was quaſhed, be- 

iſe they ought to have made diſtin D2ders upon the different 

atutes, the Poney to be levied by Uirtue of each Statute be⸗ 


q applicable to different Purpoſes. 


ter The Inhabitants of the Foreſt of Dean and The 
Pariſh of Linton. Trin. 12 Will. III. B. R. | 


Lived ten Pears in the Fozeſt of Dean, and then died, and 8. 
left ſeveral Childꝛen: Two Juſtices made an Ozder to chial Places. 
nove them to Linton in Herefordſhire. Et per Holt C. J. If Vide ance, 
Place be a reputable Pariſh, and have Church-wardens and Heitz; 
ſeers of the Poo2, it is within 43 Eliz. tho in Truth it bes. C. 
Pariſh; but if it be merely extraparochial, as the Juſtices 
not ſend to ſuch a Place, ſo they cannot ſend from it: As it 
trempt from receiving, ſo it ſhall not have the Benefit ok re- 
ming, ko they have not p2oper Perſons to complain. Per⸗ 
in extraparochial Places muſt ſabſiſt on pzivate Charity, 
all Perſons did at Common Law befoze 43 Eliz. which enazs, 
hat every Pariſh ſhall keep their own Poo2; fn Conſequence of 
ſich the Jurisdicklton of Removals was firſt ſet up befoze the 
mute 14 Car. 2. Foz unleſs the Poo? were removed to their 
n Pariſhes, every Pariſh could not maintain their own Pooꝛ. 

it the Statute of 43 Eliz. does not extend to extraparochial 
es, Gould J. ſtarted a Queſtion, Tf the Juſtfces of the 
vunty, where the Pariſh wherein he was laſt legally ſettled lies, 
tht not make an Omer upon the Pariſh to make a Rate fo2 
Relief of this pooꝛ Man in the extraparochial Place; becauſe 
having gained a Settlement there, he remains an Jnhabitant 
hat Pariſh Nitl, elſe the Man may be ſtarved fo2 (ant of Re- 

+ Holt C. J. Quach this Ower, and then go and get an O1- 
Fozalmuch as H. was ſettled in the Pariſh of Linton, and 
it able to p2ovive fo; Himſelf ; Theſe are, &c. 


=> 


Inter 


8 
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Inter The Inhabitants of Chalbury and Chippi 
Farringdon. Trin. 12 Will. III. B. R 


( 49. ) N Was removed by O2der of two Juſtices, from the Da 
ab wen Fr, » of A. in Warwickſhire, to Chalbury in Oxfordfhire, | 
gins! Order thence, by D2der of two Juitices, to Chipping-Farringgy 
is made, can. Berkſhire, It was objetted, That Chalbury ought to hay 
till that de bealed, and got the O2der upon them diſcharged, which Holte 
reverſed, ARteeD; fo; ſending the pooꝛ Man to another Place, is fang 
ow ante, the firſt Ozder, which cannot be done but by Appeal; fo; 
Pos 1. 3a. O2der of two Juſtices is a Determination of the Right ann 
Holt5og.S.C. all Perſons, till it be reverſed: Chalbury ſhould have apy 

from the Warwickſhire Ozder, and got that ſet aſide, and 

the Ban back thither, and the Juſtices there ſhould have leut! 


to Chipping-Farringdon; therefoze naught, 


Inter The Inhabitants of, Ware and Stanſtead-Moy 
Firchet. Trin. 12 Will. III. B. R. 


NOzder was made by two Juſtices, to remove H. with 
Wife and Childzen, from Ware in the County of Eſlez 
Stanſtead in the ſame County. Exception was taken to this 
Mz. Eyre, iſt, Becauſe it was, with Mike and Childzen. 1 
Becauſe it was ſaid, It appears upon Examination before uWſ 
one of us, Gc. and the Examination ought to be befoze h 
becauſe both are to make the Judgment of Removal. M. Cn 
per would have diſtinguiſhed this as the firſt Exception from ite 
Caſe of Mich. 10 Will. 3. ante Pl.. . . Of his Wife and Fan 
becauſe he might have Servants not removeable, but Chill 
ought to follow their Parents. To the ſecond he ſaid, That 
—— 14 Car. 2. c. 12. the Complaint is direded to be made to 
boch ladies, Juſtite, and in Conſequence one Juſtice may examine; and it 
See 5 Mod. Only neceſſary that two ſhould join in removing: Sed Cur en 
baren 54. ln both. To the firſt Holt C. J. ſaiv, Suppoſe H. had pit 
Ante, pl. 22. Son out- to Service at ſirteen Years old at B. and atom 
he had ſerved there a Pear, and after the Father comes to 
at B. himſelf, and the Son to live with him; ſuch an % 
would remove the Son, tho' he be not removeable. To til 
cond, Gould J. ſaid, the Statute directed, and the Pzafticett 
to make Complaint to one Juſtice, and he grants his Wart 
to bing the poo2 Man befoze two Juſtices, and then then 
eramine and remove. | 


( 50. ) 


Dom 
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minus Rex werſus The Inhabitants of Long-Critchell. 
ane Aich. 12 Will III. B. R. 


n was removed from the Pariſh of Allhallows to the . 
\ pariſh of Long-Critchell. pe goes from Long-Critchell to Baseodden. 
Chey got ſeveral Ozders from twa Juſtices, by Way of Exe- Cee, B. R. 
in of the firſt O2der, ta remove him from P. to L. But all fc. 5. 
them were quafhed, becauſe P. ought to have made an oziginal | 
plant, and upon that have got an Oꝛder, and nat have 
need on the Ozder of Removal from A. to L. tha they might 
ic uſed that as Evidence to induce the Juſtices ta make ſuch 
nal Oꝛder; fo2 P. is a third Pariſh, againſt which L. is not 
und by the Ozder of Removal from A. to L. but may conteſt See 5 Mod. 
Right of Settlement with them. Mz. Upton took an Ex⸗ —.— 
tion, That the inkozcing Ozders did not appear to be made by 480, 488. 
| Juſtices, Quorum unus: And Holt C. J, ſeemed to think 420436 pl: 
it a good Exception, becauſe ſuch Perfons as cannot make 5. 0. 
Der, _ execute it: But the Dzders were quached upon 
firſt Keaton. 


bin 


OUl 


The Inhabitants of Thackham and Findon in Suſſex. 
Hill. 12 Will. III. B. R. | 


| Poo? Perſon was removed fn 1694 from Weſt Starring to * 1289 
Findon ; Findon does not appeal. Jn 1700 the Man comes — 2 
Thackham, ang Thackham ſends him by Ozder of twe Ju- appealed 
s to Findon ; Findon appeals, and the P2der was diſcharged. enn 
mn thc being now bꝛought up by Certiorari, it was moved to quaſh upon which 
Oder made upon Appeal, and urged that Findon was bound by wy — 
rt Oder from Weſf-Statring to them, kram which they never $errlewess 
ſealed, with reſpeck to all the Mold, and are concluded ta fap, i. exined- 
det the Place of bis laſt legal Settlement was not with them: 3 
ut in reſpe of the Diftance of Time, the Court could not tel! 
the might have gained a new Settlement at Thackham, and 
n might appear to the Juſtices, and they might have good 
und to dilcharge the ©zper of the two Juſtices. Then the 
unſel offered to pzoduce an Affidavit, That there was ng new, 
ument proved; but the Court held they could not examine 
| iy Affidavit, no2 inquire thereby into the Reaſon of making 
Oder. Ex motione My. Shelly. 


Ditton's 
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—_ Ditton's Caſe, Paſch. 13 Will. III. B. . 

1Salk.67,68. ä = 
$33: ) 1 to quaſh an Oꝛder made fo2 the Diſcharge g 
diſcharging Appzentice: The Queſtion aroſe upon the Clauſe gt 
an Appren- Statute, which Tires, That upon the Appearance of the g 
der nor ap. the Appꝛentite may be Diſcharged by four Juſtices, after tn 
aring. Juſlice hath endeavoured to compoſe the Matter in Difference, 
dig. this Caſe it was objeted, That Ditton the Maſter was jy 
5 Mod. 139, Over to appear, and did not; and the Juſtices have but alin 
140. Jurisditſon ; and tis exp2efly dire#ed by the Ad, that this? 
charge is to be made on the Appearance of the Maſter; bend 
there is another Remedy to pꝛoceed on the Recogntzance, w 

is fozfeited by not appearing. | | 

Per Cur. The At muſt have a reaſonable Conſtrutien, f 
not to permit the Paſter to take the Advantage of his on 
ſtinacy; and it would be very hard, that ſuppoſing the Bag 
p2ofligate and runs away, the Appzentice ſhall never be diſchar 
Afterwards Exception was taken, becauſe it appeared upon 
Faate of the Ozver, That Ditton was a Collar-maker, & non 
Ante 671, ſtat what the Trade is, no2 that it is within the Statute, 
Comfort's Caſe, where one was bound to a Panteauam 
when there was no ſuch Trade within the Statute, noz at 
1 Saund. Time of the Statute : And in this Caſe it was ſaid, That 
da Ke. Juſtices might make the Baſter make Reſtitution of Part of 


Poſt 491. a 
Skin. 108. Money, and that it hath been lo adjudged. f 


Inter The Inhabitants of Watford and Wendove 
. Paſch. 13 Will. III. B. R. 


E | WO Juſtices of St. Albans made an Omer, That when 
— — * they were credibly inkoꝛmed, that Wendover was the pf 
Corporation- Of H. 8 laſt legal Settlement, but no where adjudged it to bt 
Juſtices,out from this D2der there was an Appeal to the Quarter-Seſlions 
CE” St. Albans, where it was confirmed; and both were quali 
County, not the firſt, becauſe there was no Adjudication of what was 
i ie cor- Place of his laſt legal Settlement; and the ſecond, becauſe 
poration Appeal ought to have been to the Seffions of the County, nil 


the Cozpozation; and as it was, twas coram non judice. 


is. MM le 8 * CY —_—_——— ** TY CC. " » „ 
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er The Inhabitants of Suddlecomb and Burwaſt 
Trin. 13 Will. III. B. R. 5 
Complaint 


xCEPTION was taken to an Omer of two Juſtices, becauſe et, 
it was only laid to be complained by the Church-wardens, that charJeavle, 
perſon removed was likely to become chargeable, but not ad- vor enough 
* ſo by the Juſtices. Holt C. J. ſaid, That the Juſtices daten 4 
"of temobe a Man, unleſs he be likely to become chargeable, bur, whereas 
atheriwiſe they might remove a Yan of an Eſtate, and he '* *ppcars co 
Diverſity, that where the O2der is, Whereas it appears plain, Cc. 
« Ge. on the Complaint, Oc. that J. S. is likely to become thar H. is | 
cable to the Pariſh, that will be well enough; but where it us 
1s here, Whereas Complaint has been made, c. that is ill: Ante 473, 

t it was agreed to be referred to the Judge of As ze. Poſtca, 478, 479. 

b. 2 Ann. B. R. The Caſe of the Jnhabitants of Darnall in | 89 59. 
hire, the ſame Reſolution, - Poſtea, Paſch. 2 Ann. B. R. the! Lev. 84. 

r Reſolution. It ought to appear, that the Perſon removed, \*32% 6: 
Perſon removeable, and there ought to be a particular Aver- ; Mod. 270. 


t, That he is likely to become chargeable. 42 


163, 164. 
Holt 576. 


ninus Rex verſus Johnſon. Trin. 13 Will. III. B. R. 


HE Juſtices of Peate at Newcaſtle in Northumberland, 36 . O. 

diſcharged an Appzentice by an oziginal Oꝛder made at the make origi? 
uns, without any previous Application to a Juſtice of the _ — 
, to endeavour to compzomiſe the Matter as the Statute Apprentice. 
(ts; and after ſeveral Debates it was adjudged, That if this See 1 $alk. 

ken a new Thing, the Court would have thought a pzevious 77,5 $ ©: 
lcation to a Juſtice neceſſary , but there having been ſo many 267. 
tal D2ders made at Seſſions, bzought into this Court and Sund. 314. 
med here, 'twas too late to call this Patter in queſtion ; * 174, 
* Oder was confirmed. N | | * 


5e 


Minchamp's Caſe. Trin. 13 Will. III. B. R. 


being a Merchant at Mile-End, two Juſtices bound a 17 
$002 Girl Appꝛentice to him; he appealed to the Seſſions, Seſſions ace 
he Oꝛder was diſcharged; becauſe they thought it unfit to Judges = Wh 
fl a Yerchant to take an Appꝛentice; and now this Court ier fr 10 
mnſideration ok the Matter, confirmed the Ozder of Sef- oblige H. to 
; becauſe the late Ac having made Perſons compellable to u. n- 
Mentices, and given an Appeal to the Seffions, it was in Vide 6 Moe, 
vicretion of the Juſtices at Seſſions to determine, Whe- 3. 164. 
Vol. II. Pb - — 
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6 Mod. 14. ther it was 02 was not fitting to put an Apprentice upon any on 
b Nod 76 and therefoze-the Court would not diſturb what the Seqizjgj 
Raym. 65. Done, but confirmed the Oꝛder. | N 


1 Lev. 84. 

5 Mod. 139, 5 

deus zig, Inter The Pariſhes of Swanſcomb and Shensfield pat 
316. 1 Ann. B. R. 


. Aber Man was bent by two Juſtices to Shensfield, an; 
ſed is final on an Appeal the Oꝛder was confirmed; afterwards gie 
only verve" field ſends him by an Oꝛder to Swanſcomb : All theſe Oderg1 
Order con- ing bꝛought up by Certiorari, the O2der to ſend him to Swanſs 
armed or not was quaſhed, becauſe by the Determination of the Juſtices in! 
fam, in Heal firmance of the Der on the Appeal, Shensfield wag egy 
as to all the aratnſt all the Hold to ſay, That was not the Place of his 
None, 4j legal Settlement; fo2 the Juſtices cannot remove, but tyt 
1 Vent. 310. Place of the laſt legal Settlement; and ſhewing any later Bj 
N 47 of Settlement will diſcharge the D2der on the Appeal; am if 
287. 209, Diverſity is between an Oꝛzder diſcharged and an Onder conſ 
ed upon Appeal, o2 not appealed from. In the firſt Cal, 
Matter is at large as to all. Places, but the Place to which 
pooz Man was ſent, which, upon the Appeal, was determi 
not to be the Place of his laſt legal Settlement. But in 
later Caſes, the Place to which he was ſent, is bound, am 


Ozder final and concluſive as to all the Toad, 


Inter The Inhabitants of Weſton-Riyers and St. Pet 
| in Marlborough. 


S. C. 5 Mod. 
149. call'd 


Rex ver, In- PON an Der of two Juſtices, it was objefed, 10, K 
8 it was not ſafd that the Woman was pooz, &c. but | 

( 59.) And like to become pooz. 2dly, That it was not ſaid ſhe did 
Ir is nor ne- gffer Security. 3dly, That it was ſaid to be upon Com 
ceſſry 9 only, and not of the Church-wardens, 8c. 4thly, it was 
Order, tbat ſaid ſhe rented not a Tenement of 101. per Annum. The 
the Perſon laſt were the Objettions chiefly tnſifted upon; and the Court 
a — clear as to the firſt of theſe two, viz. That it muſt be upon C 
of 101. per plaint of the Church-wardens, &c. and ſo appear; but! 
Anzuw.  -reading the Return, another Queſtion aroſe, fo2 the Retur 
a9. Ffo2that large, That upon Complaint of the Ehurch - warden 
Folt5:4.536 Oyerleers of the Poo? concerning A. to the Juſtices ; they th 
Mod. Cale, Juſtices, one of the Quorum, made the following O2der, " 
38. verba. Foraſmuch as Complaint hath been made to U5 
36 (a that it was urged, That the Defet of the Omer was un 
Hole $10. bp the Return of the Certiorari: As to the laſt of the folt 


ene. ceptions, * C. J. ſaid, That befoze 13 Car. 2. (0 A 
Caſes th R. 
89. 
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by Conſequence of Law, upon 43 Eliz. becauſe that Pefe& of an 
raue makes a P2oviſion, That every Parich ſhall maintain its Ine ne 
in Poo2; therefoze the Juſtices conſidered who were p2operly by Marcer 
13002 of a Pariſh, and they were held to be ſuch as were there edged in 
ld a conventent Time, which was thought a Month, lo that a Pr” 
ponth's Abode made an Inhabitant. Still there remained ſeveral 

deute, which occaſioned 13 & 14 Car, 2. c. 12. upon which Sta | 

i the pzeſent Queſtion ariſes, viz. Whether the Power to 

obe be not kounded on 13 & 14 Car. 2. but on the Law, as 

yas befoze? And ſince ſuch an ©2der would ſerve to remove 

ine, why will it not ſerve now, fince the Statute? Oz whether 

; & 14 Car. 2. obliges the Juſtices to alter the Fozm-of their 

nee: And this depends upon this Part of the Statute, viz. 

nhether it be by Way of giving Jurisdiiton oz Reftrifion : At 

ither Day Holt C. J. pzonounced Judgment; As to the Excep⸗ 

n to the not averring that. ſhe did not rent a Tenement of 

ol per Annum, he ſaid, the Secondary had ſearched the Pꝛece⸗ 

it, and they are without this Clauſe, accozding to the Form 

the Oders bekoze 14 Car. 2. And this Oder therefoze is well 

wough ; and if the Party rents a Tenement of 101. per Annum, 

may appeal to the Seſſions: As to the other Exception, it is 

tal, ko: no one can diſturb a Man coming into a Pariſh, but 

y that have Authozity to do it: A Complaint, ex Officio, from 

xe not concerned, is nothing, it may be the Parich are willing OoCertiorari 
keep him; and as to the Return, that cannot cure the O2der, ——— 
1 they had exerciſed their Authoꝛity bekoze; and by the Certio- the Order in 
ni they have no Power but to return the Ozder in hc verba ; b=c verbe. 
 therefoze what they think fit to return farther, the Court can 1% ». 


ter The Inhabitants of St. George's and St. Olave's 
Southwark. | 


Wo Owers were returned, the firſt fox ſettling a po: ( 66. 
Han, one Thomas Gill, and the ſecond a Confirmation of J»vice <a»: 


« firſt, upon an Appeal to the Quarter-Seflions ; The firſt Oz⸗ mand the Of- 
tecited, 'That whereas Complaint hath been made to us, Ge. ficers of the 


+ tat J. G. had of late intruded into the Pariſh of St. George's, We rin whi- 
„ huge him to be laſt legally ſettled at Sr. Olaoe's : Theſe arc bent to re- 

| ercfore to require you to convey the ſaid Tho. Gill, to the Pa- wore him. 
U , | 2 Vide ante 
e K. Oave's; and the Direction upon the Ozder was, To the 436 pl. 18. 
in urch-wardens and Overſeers of the Poor of the Pariſh of 489. pl. 51. 
„ee, Quathed. Fo; they ought, and can only Over the Pa⸗ 
ters where the Intruſion is made, to meke the Removal, 

— | 

Jui 


— 3 


OUTLAWR V. 


Inter The Pariſhes of St. Andrew's Holborn and $; Cle 
992 ment's Danes. Mich. 3 Ann. B. R. 


1 
- 
, #5 +4 1 


£6.) F*HE Contt of Quarter-Seftions of Middleſex made; 
ing bur one. I. Onder, and afterwards the lame Seffons vacated it y 
Day in Lav, ſubſequent Oꝛder, and a Certiorari being b2ought, both Op 
ro dr were returned thereon, ' Et per Holt C. J. Von ſhould not by 
ment and kłetllłued the vacated Ozder, but only the latter. This is ad | 
— a - we diſliking our Judgment, ſhould the ſame Term inake an E 
muſt certify Of two different Judgments, and return both upon a Writ | 
the latter Extoz, which ought not to be: The Seffions is all one Dy 
e - Mod. and the Juſtices may alter their Judgment at any Time, u 
281, it continues: Thus, at the Old Baily, vou ſee Judgment de pi 
Poſt 605,606. fort & dure given; and pet, if the Party will plead, we will 6 
$ ©. yog alide that Judgment, and admit him to plead. 


606. 
Sett. and | | 1 
Rem. 168. 
Holt 511. 


OUTLAWRY 


i Show. ze, Rex & Regina verſus Tippin---- I W. & M. BR 


309. 


2 Show. 60, | 
3 NE was outlawed upon an Inkozmation fo? ſeducin 
| a young Gentleman to marry a young, Woman of 
. lewd Character, and fined 5000 l. And it was mo 
not be thete· in behalf of the Defendant, that he could not be int 


on fined for | 4 If 
on noe upon the Dutlawzy, becauſe in Pisdemeanoz the Outlaw d 
See 1 Lev. not enure as a Convition fo2 the Offence, as it does in Cales! 
33,34 Treaſon and Felony; but as a Conviition. ok the Contem 
Raven , for not anſwering, which Contempt is puniched by the Forfelta 
2 Chan. Caf. of his Goods and Chattels; and. if he might be finsd nol, | 
4 muſt be fined again upon the pzincipal Judgment. And the i 
was held to be irregular, fo2 the Outlawzy in theſe Caſes is 
a Convittion, as appears by Fleta 42. Quamvis quis pro cont 
macia & fuga utlagetur, non propter hoc convickus eſt de f 
principali. 


Attom 


OUT LAW R V 40% 


nomey General werſns Baden. Mich. 5 W. & M. 


Owes Yoney to B. on a Judgment, and to C. on a Bond; ( 
I, 4. is outlawed at the Suit of the Obligee, and bis Lands 125 . 
td on the Outlaw2y; and the Queſtion was, Whether the Co- Lev. 29. 
{ce of the Judgment could extend theſe Lands? And it was 

the Outlaw2y ſhould be pꝛekerred, and that the King's Þands 
quid not be amoved, unleſs the Conuſee could ſhew Covin and 
nate between the Obligoz and Obligee, 


dame verſus Colebatch. Paſch. 8 Will. III. C. B 


WAS moved in C. B. that the Plaintiff might reverſe an nt 3 FA 
Outlawzy at his own Charge, upon Afidavit, That the p1cjocieqan 
defendant was actually in the Fleet in Execution fo2 the Plaintiff reverſe ic «c 
another Suſt, and he new it; and it was granted, becauſe e 

N Plaintiff ſhould Have dzought him to the Bar by Habeas Cor- 2 Vent 46. 


and there have charged him with a nem Declaration. 


lee verſus Millard. Mich. 8 Will. III. C. B. 


\ Like Motion was made upon Aﬀidavit, That the Deſendant (. 
lived publickly, and was denfed. Et per Powel J. Such Ho⸗ 

ons are frequently granted in B. R. becauſe tis a great Charge 

reverſe an Outlawzy there; fo2 the Defendant muſt appear in 22 

etlon, but here he needs not, and the Charge is but 16s. 8 d. tered in 

it o much as a Batllff's Fees fo2 an Arreſt. ile have always wi. Partiea- 


{d this Motion of late. 2 Ven. 46. © 10-0 


e. 18, Vide Poſt pl. 6. See 2 Lev. 464. Cro. El. 150, 373. 
Arthur's Caſe. Hill. 8 Will. III. B. R. DR: 
| INTEL | as re- 


\ RTHUR was outlawed fo2 Felony upon fibe Indickments, verſe gue 
and afterwards came in, and was bzought to the Bar, and ien, Fibre 

bed what he had ta ſay, why Judgment Gould not be given? be Lands 

© p2oduced five Writs of Error. Et per Holt C. J. If there be tber<muteo 

Lands, the Attozney General may confeſs Erro2, and then he . bur if At- 

l plead pꝛeſently, and be tried upon the Indicments. Ik there torney Ge- 

Lands, there muſt be a Scire facias againſt the Lo2ds, mediate 2***lconfes 


on Record 


immediate, to ſhew Cauſe why he ſhould not have Reftitution. that thereare 
lt if it be ſuggeſted on the Roll that he has no Lands, and the none, no 5ct- 
"my General confeſſes it, there needs no Scire facias. neceſſary. 
x S. C. Holt 


Ano- 8 


— as * —_— ** 


496 O U L AW EK V 


Anonymus. Mich. 10 Will. III. B. B. 


. Alas outlawed in two Aﬀfons, one was 10 . thy , 


— eager » fo2 40s. and upon reverſing the Outlawzy, the Court # 
_ pear in Per- Special Ball fo2 the firſt, and an Appearance fo? the other, g 


— ge” & 5 W. & M. c. 18. Note; The Recognitzance was taken þ 


exeept in fUant to 31 Eliz. c. 3. Note; Now per 4 & 5 W. &. M. One « 


"nag or lawed, except fo2 Treaſon o2 Felony, need not appear in py 


Vide ante to reverſe an Outlawzy, but by Attozney, 
4. 


Symmons verſus Bingoe and Cook. Paſch. 4 Ann. 


wet HE Defendant Bingoe being a Feme, and waived n 
outlawed, Pꝛoceſs of Dutlawzy, 'twas now moved on her Bel 


Error to re · that upon filing common Bail, ſhe might have Liberty to re 
verſemuſtbe the Outlawzy. Per Cur', The Crit of Erro: to reverſe the 
rhe Name of luwy, muſt be bꝛought in the Name of both the Parties that 
borh, burove gyt{awed ; and if one only appears, the other may be ſummy 
nod and And ſevered, and then the Outlaw2y may be reverſed fo2 the vr 
ſevered. fit of him who appears only. Bekoze it can be reverſed fo) i 
20, 278. ol Pꝛoclamations, the Party outlawed muſt give Bail to app 
and to anſwer in another Action. 
If H. comes If the Party outlawed comes in gratis upon the Return of 
in gratis, be Exlgent, Alias 02 Pluries, he map be admitted by Motion, ts 
wicour verſe the Outlawzy, fo2 any other Cauſe, but want of Put 
Bail; other- Mations, without putting in Bail. It he comes in by Cepi 
Len «P95 then he ſhall not be admitted to reverſe the Outlawy, i 
Cro. El. 507. But appearing in Perſon, as in ſuch Caſe he was obliged to 
| at Common Law; oz putting in Bail with the Sheriff fo! 
Appearance upon the Return.of the Cepi Corpus, and fo! da 
what the Court ſhall oꝛder. Appearing by Attozney is an Jil 
gence by 4 & 5 W. & M. and the Bail is to be ſpecial oz comn 
in this, as in other Caſes. 3 
Of Pleading Outlawries in Bar or Abatement, Vide Cro. Car.) 
3 Lev. 29. 1 Show. 8. And how to plead an Outlawry before 
after Judgment, ſee 1 Lutw. 110, 111. And how to pleaditin 


ſame Court, and how in another, 1 Lutw. 40. 2 Lev. 50. 


0yer and Shewing of Deeds, .f. 
_ Writs, &c. 11 
Lk Fareſl 9; & 

/ 3 Mod. 28. 


Isbury verſus Williams. Mich. 4 W. & M. B. R. 


N Debt on a Bond in the Gzand Seſſions of Wales, the (.) 
Plaintiff omitted in his Declaration to make a Profert, 8c. r oy 
Judgment was fo2 the Plaintiff, and now in Erro2 this Form. 
Omiſſion was inſiſted on, and the Court held it only Bat- Vide. Stat. 2 
of Fozm, of which no Advantage could be taken after Gerdick , 
en a general Demurrer, and therefoze affirmed the Judgment. 

4249. Cro. Car. 190. Cro, El. 153, 217. 16 & 17 Car, 2. cap. 8. 


Morris's Caſe. Trin. 7 Will. II. B R. 


N Replevin, the Defendant avowed foz a Rent-Charge, and (. 
made Title by a Will, and pleaded it with a Profert, and the VeooProfere 
Jaintiff inſiſted to have Oyer, alledging it was the Avowant's cedurily, 

ally to make a Profert of ft, and he ought to take Advantage of — tres | 
Et per Cur', he was not bound to plead it ſo; it is but Sur: v e 28. 


0.23. 


lage, and we will not compel him to give Oyer of it. 3 Ley. 30. 


Roberts verſus Arthur. Mich. 1 3 Will. III. B. R. 


PON the Profert of a Deed it remains in Court all that des d 
Term, but no longer, unleſs it be controverten; but Let: —_— 
5 teltamentary, oz of Adminiſtration, do nat remain in Court; Feen 4 . 


3 


the Party may have Dccaſion to pzoduce them elſewhere. Vide produc's; 
H. 6, 30. Per Cur', | | | — — 
Were the Letters Patent pleaded, are recoed in the ſame monnry or 
art where the Plea fs pleaved, the Party need not ſhew them; of amini- 

i vhere in another Court, he muſt plead them with a Profert in 299%: .. 


Ty Exemplttication of them under the Gzeat Seal. Per B. R. 598. 
trop ; | t 421+ 


| | Where Pa- 
4 be ſheym, and where not. Mod. Caſes 233. 5 Co. 76. 2 Lev. 142, Farefl, 9, 38. 


Lon- 


"4 


| FREY WP Pe IT "th. AM. e Mu * 


4 98 Oyer and Shewing of Deeds, &. 


8. C. 6 Mod. Longavil verſus The Hundred of Iſleworth, 


27, 28. 


Holt 318. | Mich. 2 Ann. B. R. 


pedal + IN Debt againſt the Þundzed of Iſleworth ; the Defeny; 
Oyer where 1 pleaded in Abatement, Caption del Robbers, &c. the Plalnti 
ir ought e, replied Nul Caption, &c. upon which it was demurred, and a Re 


E.bor. o ſpondeas ouſter awarded, and now all being the lame Term, th 


therwiſe of Defendant craved Oycr of the Crit, and that being ſet kong 


Shere is pleaded the General Iſſue, Et per Holt C. J. To deny Oyer wher 
onghr not. it ought to be granted, is Erroz, but not econtra : Therefg) 
610. 28,293. we ought either to grant. oz to enter the Denial upon Keton 

that they may aflign it fo2 Exroz. It the Plaintiff will conte 


it, he may ſtrike out the reſt of the Pleading, and demur, in 9j 


der to obſtrut the Oyer: And at another Day it was ruled, th 
the Defendant could not have Oyer, becauſe he had already pleat 
ed in Abatement, and having of Oyer is never to enable t 
Party to plead in Bar, but to plead to the Writ, which is don 
already, and therefoze paſt. | 


0 Armir verſus Bream. Mich. 3 Ann. R R. 
— X 7 HE RE a Man has obliged himſelf to make a Deed, a 


a. is ſued foꝛ not doing it; it is not enough to ſay, that | 
bound to made the Deed, viz. Leaſe, Bond, &c. but he muſt ſet it font 
makes Deed, That the Court may judge of it's Sufficiency; fo? it olght t 
ir lor. be a good Deed; but if it be to deliver, oz ſhew, oz p2oduce 


Deed, that is, a Deed already made, there it is enough to ſag 


that he delivered, oz ſhewed, 02 pꝛoduted it. Per Holt C. J. 


3 Cook verſus Remmington. Mich. 3 Ann. B. R. 
6.) IN Debt upon a Bond, the Defendant demanded Oyer of 
— Condition, which was, to perfozm Covenants in an Ind 
oyer of an ture, and then demanded Gyer of the Indenture; and the Plain 
Indeorure, gave it him, omitting an Jndozſement, which was made before 
overs fer Execution of the Deed; upon this Oyer the Defendant plead 
torthbimſeif, Perfoꝛmante; the Plaintiff replied and ſet fozth the 1 
— On: and pzayed Judgment koz the Uariance. Et per Cur, * 
er, but im. Defendant ſhould have ſet kozth the Indenture himſelf, 
perfe, ir i» Party to it, and ſhould have pleaded Perfozmance to all = 
Jane's Peril. Venants therein. 2dly, The Plaſntiff was not obliged to 6 
See 3Ler. 30. Oyer of the Indenture, and tho he did, yet being what he 1 


1 Saud 3- not do, the ſetting it fozth is not at bis Peril, as one K 
— Habs 


— 


»OÜLͤ—— 


—Fardon General and Specia- 499 


. — — — 
rd to (et it koꝛth; noꝛ is he concluded to ſay, That there is Vent. 31. 
"contained in the Indenture, but at Liberty, as well as if . 

4 Defendant himſelf had let it fozth; and the Court held, That Ce hee 36e. 

«the Defendant was bound to ſet it fozth, ſo he was bound to le. 1+ 

b this Omiſlian, and make his Plea compleat, and foz this my 

qyidgment was given fo2 the Plaintiff, g 


| Vide Lutw. 


Pardon General and Special. =... 


5 Co 49, 30. 
/ . , Hutt. 21. 
1 Show. 284. 2 Show. 334 2 Hawk. P. C. cap. 37+ 


Jominus Rex verſus Parſons. Hill. 3 W. & M. B. R. 


ARSONS was indicked, convicted, and attainted fo2 the (.) 
Purder of Pz. Wade, and pleaded their Bajeſties Par- Nurder not 
don; and Note, it was foz Murder by erp2eſs Moꝛds, to be allow'd 
without any Non obſtante, the Non obſtante being taken —— — 
hay by the Statute of W. & M. And Holt C. J. asked fo? the — 
Lat of Allowance, which ſhould certify he had found Surety of Sarerſes ta- 
K Peace within eight Months after the Pardon; whereupon Pes 
hf Writ of Allowance was read: And Holt C. J. ſaid, That $ee 1 Sund. 
jt Court ought not to allow the Pardon till thus certified, and 36. 
ſt this was a Condition pꝛecedent, by the Statute of Edw. 3. 11 
i Winnington moved, that the Pardon ought not to be al- 3 Ley. 136 
cd arguing, That the Crime could not be pardoned : But dn; 
C. J. ſaid, There was as good Reaſon why the King ſhould 370, 4/7. 
{don an Indidment of Murder, which is his Suit, as why a Sub. , 
ſt hould diſcharge an Appeal, which is the Suit of the Subject; 3 G . 
ld that the King was, by his Cozonation⸗Oath, to ſhew Mercy Holt 519. 
{bell as to do Juſtice. pe ſaid, the Statute of 2 Ed. 3. c. 3. 
ant only, that the King. would be. fully-infozned, bekoze he King oe 
oned any Felony ; and that the Reaſon of that, and other ber by er. 
patitive Statutes, was koz that after the Statute of Glouceſter, pres Words. 
- pon a Yurder done, ft was uſual to apply to the Lozd 
Mncello?, and gain a Pardon by undue Means and falſe Sug- Merch 213, 
: — with general Mozds in it; and this was the Occaſion . 
| - eſtrittve Statutes, that Application ſhould be made to ß 
1.8 in Perſon, to the Intent the King bfmſelf might be ap⸗ $bos. +8. 


pꝛized 


a 


- = a a 


"_ Palatine Counties of Cheſter, Durham, & 


p2ized of the Matter. By 13 R. 2. c. 2. great Dificulties are, 

- tpon thoſe that ſhall be Suito2s fo2 a Pardon of Murder. 4 
are to fncur a Penalty, 8c. but this was found grievous n 
Subjeſt, and therekoze was repealed by 16 R. 2. c. 26. whi 
ſhews the Neceſlity there is, that the King ſhould have a Pon 
to pardon; upon which the Pardon was allowed, 


> £nB] 2 mw toes 


Foxworthy's Caſe. Hill. 1 Ann. B. R. 


(.) Oxworthy pleaded his Pardon, and there was a MBigake 
Aal n T the Pꝛoceedings: At another Day he came, and having g 
be charged the Fault amended, it was allowed. Hfs Creditozs now mh 
in Cuftody that they might have Leave to charge him with Ations, ag 
Aftion. Cuſtodia, but were not permitted to do it: Foz per Holt C. 
Quer. That might defeat the Queen's Pardon, by rendzing him in 
5. % pable of perfouming the Condition, which is, to go beyond! 
Far.153-8.C. Seas, &c. and this is not unreaſonable; fo2 without the Pan 
Holt 321. the Attainder had continued, and he muſt have been hanged, : 

there is no Reaſon why the Pardon ſhould put the Creditozs 
a better Condition than otherwiſe they would have been, to | 
Pꝛejudice of the Party; fo2 the Pardon was given fo his? 
netit, and not fo2 the Benefit of his Creditoꝛs. 


3 Palatine Counties of Cheſter 
1 Chan. Caf Durham, G 'Y 


41: 


Willbraham werſus Poley. Trin. 12 Will. III. 


Error to the R. Acherley moved the Court to ſfay the Return 
—— fag Writ of Erroz out of Chancery, to reverſe an £ 


lawzy in the County Palatine of Cheſter, acco! 

to the Opinion of my Lozd Coke, 4 Inſt. 214. 4 

vide: Sed non allocatur ; fo2 this old Uſage is gone by 8 

c. 43. and 33 H. 8. c. 13. There were no Outlawzies in a 
I i 


Cheſter. 


Ve 


” Pariſh, Town, Vill, Nc. 501 


<7 33 4.8. c. 13. fo2 Cozoners are there introduced by that 
efatute; and there was no Chief Juſtice in Cheſter till Q. Eliza- 
des Time, f02 till then there being but one, there could be no 
Chief, Vide the Account of this Cuſtom at large in Dyer 345, 


320 321. 


vide 1 Mod. 


Pariſh, Town, Vill, &c. —— 
11 Co. 25. 


Co. Lit. 123. b. 


Rudd verſus Morton. Mich. 4 Will. & M. B. R. 


dant avowed as Dverſeer of the Pooz, the Queſtion — — 
was, Whether Stratton wag a reputed Pariſh of it ſelf, rim wichia 
o Part of the Pariſh of Biggleſwade in Bedfordſhire ? n Car. 
N per Cur' ; To make Stratton a reputed Pariſh, within 43 Eliz. 92, 384, 396. 
t muſt have a parochial Chapel, and Chapel-wardens and Sa- 4 Mod. r N 
ments, at the Time the Statute was made; and becauſe the X34 vert. 
{tended Pariſh of Stratton had but one Chapel-warden, whoſe Foſter. 
date it was to collet the Rates tared upon Stratton, and pap Nu 572. 
them to Biggleſwade, they were held Part of the Pariſh ok 
bgzlelwade, and not a reputed Pariſh within 43 Eliz. and their 
laving a diſtint Overſeer, and maintaining their own Pooz, was 
[ot thought ſufficient to make them a diſtin Pariſh, 


1 a Trial at Bar in Replevin, wherein the Deken⸗ (1. 


{Pariſh ſhall be intended a Aill, prima facie; adjudged Mich. vin, quis. 
V. z. Wilſon verſus Laws. | Vide 1 Inſt. 


if a Place be named generally, that Place ſhall be taken to be <> 


IN intended a Gill; adjudged Mich. 10 W. 3. B. R. Vinkeſton See Hob. 256. 


Vol. Il, N 2 Do- 


— 


52 


K * 


P AKL I ANI ENT 


— 


Dominus Rex verſus Bernard. Mich. 8 Will. 117 RI 


4 don i Ndictment, fo? that he being choſen Conſtable in a Coppontig 


Keenlerly.® 1 accozding to Cuſtom debito modo, refuſed to take 1, mh 
ro be choſen the Dffice ; and upon Demurrer it was ſaid, per Holt 6.1. Ga 
Tun mar ut Common Law all Conſtables were choſen at the Leet: Where 


bein aCor. there is no Leet, at the Turn: Whether by the Stewary uber 


poration by Pomage, has been a great Queſtion : But without Queſtion 


See 1 Salk, A Cofpozation, of common Right, cannot chuſe a Conſahy 
375, 380 By Cuſtom they may, as having the Government of the Place 


Aleya 78” tepoled in them; but then they muſt peeſcribe fot it. 
R I, Abr. . 6 * 41. I. 0 B I. 3 C. Mod. » = 1 . 0 
Hole 32. 2 nd Noe 044. Caſes B. K. 115 * * . 


8 > 
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== PARLIAMENT 


& poſt 509. 


rar. 13. 5.0. Prideaux verſus Morris. Trin. 2 Ann. B. R. 


3 N an Action on the Caſe fo; a falſe Return of Parliament 
10 en, Men, againſt the Sheriff, the Plaintiff declared, Chal 
mon Law a- whereas he was duly elected, the Sheriff returned A. B. 
eainſtanOfi- => be duly elefted, who was, in Fat, not duly elected. Yy, King 
Return of Objeted, That the Right of Eleſtion was only to be determined 
Members to in the Houſe of Commons; fo2 that ft was a Parliamentary Pat 
Parhament ter, which ought not to be tried here, no moze than the Right o 
the Right is Pꝛetedence. M2, Eyre contra, That this Court may determin 
ot cannot he what is an At of Parliament, 8 Co. 1. their Paivileges, Mo.“ 
determined 1 Ro. 903. Dyer 275. the Right of Peerage : And here the Right 
in Parlia- of Eleſtion is no otherwiſe in Queſtton, than as it is incident tt 
See g Mod. the Fallity. Holt C. J. The Cauſe of the Plaintiff's Suit is { 


Grong done out of Parliament, and whatever falls under th 


45, 49- 

Tete Regulation of Law, and is done out of the Houles of Parlazz . 

pollexf 4:6, Ment, is ſubje# to the Law of the Land, fo2 Laws are to be P 

3Lev.29,30-£Xecuted out of Parliament ; but as fo? the Rules of the uw 1 
w. 88. = 5 ' J 


2 Sid. 168. I * 
2 Lev. 50, 86, 114, 250. 2 Vent. 50, 1 Vent. 206. 6 Mod, 100. 1 Lutw. 82. N. L. 31. 
523. 8 S. T. 9. 


— 

PARLIAMENT. 903 
Telting, Peeting, &c. they are within the Poule, and the Mod. Caſes 
nages cannot know them, there being no Prattice of them out Ling Court 
f Parliament : But if the Parliament ſhould make a Law con- may judge of 
| ming them, 02 they ſhould become neceſſary to be determined on —— 
je Account of ſome other Matter cognizable by the Judges, the incident. 
qiages muſt take Notice and determine them, as in Bynion's — _ 

. 2 Vent. 25. 
ef Holt C. J. ſeemed to be of Opinion, 1ff, That fo2 a Pollext. 470- 
wile Return no Action lay again the Sheriff befoze the Sta- — 4 
me of 7 & 8 W. 3. c. 7. not only becauſe tis the only Method 3644. 
je Sheriff has to indemnify himſelf; but when the Right comes — 
1 be determined in Parliament, one Indenture returned is taken ; — 

the File, and then there is no double Return, 2dly, He ſeem⸗ 535. 

q to think, that fo2 a falſe Return the Party could have no 1 "9+ 
Mon, where there might be a Determination in the Houſe of 
Cmmons, becauſe of the Jnconvenience of contrary Reſolu- 
tons; and lo if a Sult be between A. and B. A. is voted elefed, 

| cannot bzing an Action, and ſay, that he was duly elefed and 
turned, becauſe his Name does not appear upon Reco2d; and 

| is ſtopped to ſay, that A. was not duly elected and returned; 

ut whete the Right of Election either is determined, oz cannot 

* determined in Parliament, as in Caſe of a Diſſolution, an 
{tion lies fo2 the falſe Return, fo2 the Courts at Law can nei⸗ 

ther anticipate noꝛ contradict their Judgment. Upon a Writ of 
Erro2 of Judgment in C. B. fo2 the Dekendant. 


Domina Regina verſus Paty & al. Hill. 3 Ann. B. R. 5 311, 


312. 


* Dekendants having been committed to Newgate by _ (=), 
the Houſe of Commons, were now bzought into Court by gear, by wi 
(eral Writs of Habeas Corpus; and the Cauſe of their Com- Houſe of 
mment was returned to be a Warrant ſigned Robert Harley, £ommons 
Saber, requiring the Keeper of Newgate to take into his Cu- no Couft f,? 
0 the ſeveral Perſons, Defendants, fo2 having commenced deliver on a 
ad polecuted an Aﬀton at Law againſt the Conſtables of Ayles- — Held by 
wy, fo; refuſing their Uotes in the Eletion of Members of three Judge, 
raliament, in Contempt of the Jurisdi#ion and open B2each of —— 
non Pytvileges of the Þouſe of Commons. By. Lechmerc, S Sal 
105 Mountague and Denton, who were of Counſel fo2 the Pꝛi⸗ 1 
* pzayed that they might be diſcharged fo2 ſeveral Reaſons. ? 114. = 
1 Secauſe the Tarrant was not under Seal, as it ought to: Lev. 114, 
r Becauſe the Commitment was to remain during _—_— 
1 ure, 3dly, Becauſe they had done no unlawful Ack; fo? the bo 84. 
lution of a Sutt is lawful, and no Bzeach of the Pꝛivi⸗ Pollexf. 470. 
| 1 of that Houſe. But Powell, Powys and Gould, Juſtices, held, Slee. 2, 
+ That the Commitment was well enough in Fozm; becauſe Pole. 
it 


A— 


4 PARLIAMENT 


565 6c. if was accoding to the uſual Yanner of Commitmentg jy th 
99 .+ Houſe. 2dly, That the Houſe of Commons were the por 
Judges of their own Puvileges; and this Court was now eg; 
ped to ſay, That this was not a Beach of the Pꝛivilegeg gf 
| Þouſe of Commons, oz that the Houſe of Commons hay ng lu 
Filing end Pꝛivilege. Holt C. J. contra ſaid, That this was no Boes 
Original, no Of Pꝛivilege of the Houſe of Commons; that the commenc 
Breach of and Pꝛoſecution of an Action did not neceſſarily imply a gg 
Feivilose. farther than the bare filing and continuing of an ©ziginal, wh 
is no Beach of Pꝛivilege: He ſaid, the Suing was no 1a 
of Pꝛivilege, no2 can their Judgment make it ſo, noz concly 
this Court from determining contrary; when the Houſe 
Commons exceed their legal Bounds and Authozity, their 91 
are w2ongful, and cannot be juſtified, moze than the Azs of p 
Authority of Bate Hen: That there was no Queſtion but their Authozity 
commons from the Law, and as it is circumſcribed, fo it may be exceed 
ſcrib's by To lap, they are Judges of their own Pꝛivileges and their on 
Law. Authozity, and no Body elſe, is to make their Pzivileges to 
Pot 51a. ag they would have them: Ik there be a w2ongful Jmpzſſonme 
by the Houſe of Commons, what Court ſhall deliver the Party 
Shall we ſay, there is no Red2eſs, and that we are not able 
execute thoſe Laws, upon which the Liberty of the Queen's Peop 
ſubſiſts? To conclude, All Courts are ſo far Judges of th 
own Pꝛivileges, and intruſted with a Power to vindicate the 
ſelves, that they may puniſh fo2 Contempts; but to make ther 
62 any Court, final Judges of them, excluſive of every Body ell 
is to introduce a State of Confuſion, by making every Ya 
Judge in his own Cauſe, and ſubverting the Beaſures of all Jt 
risditions. 
wricof Er. And now a new Queſtion was ſtarted and referred to tl 
Right in an Judges, Whether the Queen ought to allow a CUrit of Ctr, 
Cates,except in this 02 any other Caſe, ex debito Juſtitiæ, 02 ex mera gratis 
— and And ten of the Judges were of Opinion, That the Queen coul 
See » Show, not deny the CUrit of Erro2; but it was grantatle ex debito ] 
85,98. ſtitiæ, except only in Treaſon oz Felony. Vide 2 Lev. Thurlton 
6 Mod. 130. Caſe, Price and Smith held, That the Subjef could not 
Right demand them in any criminal Cale: Then it was a Dou 
Whether any Writ of Erro2 lay upon a Judgment given on 
Habeas Corpus ? 


Coundell werſus John. Hill. 5 Ann. B. R. 
C 3-) TJNCaſe; the Plaintiff veclared tha he was eleded Yember of Paß 


AQion lies, ) | 
zor forafalſe J liament fo2 ſuch a Bozough, purſuant to the Queen's * | 
—— — and that the Defendant returned two other Perſons to — | 
te & 8 and that he the Plaintiff petitioned the Þouſe, and was adjU " | 


W. z. 2 


—FAKLIAMENT To 


A. a — 


— {q be duly elected, and his Name oꝛdered to be inſerted in see 5 Mod. 
Return, and the Name of the other to be raſed. After Uerdii, 8ſt 0. 

u Hot gufity, the Defendant moved in Arreſt of Judgment, 5 Mod. 511. 
jere is no Caule of Anion; ko; it appears now, the Plain- Pofferr . 

of has had the CEﬀet of his Election; he is returned; he has 3 Lev. 29,30. 

js Place ; there is nothing wanting wherein he can pꝛetend him- 84. 55; 

if injured, but the Coſts he has been at in the Pꝛoletution; and ; Lev. 5o,s6, 

« to them, it ought to be ſuppoſed, that the Þouſe conſidered of 114, 250- 

jem, This was endeavoured to be made good upon the Statute 350.2532: 

1&8 W. 3. But Sir Tho. Parker, fo; the Defendant, anſwered, z venr. :5 

Chat this Declaration cannot be taken to be founded upon that Poo: 203. 

etatute, becauſe the Fact was latd not agreeable to it, noz was | 

t ſich an Adion as was intended by the Statute, which differs 

aum a general Aﬀion ; koz firſt, an Aclon grounded upon a ge- 

mel Prohibition of a Statute, ought not to de fo2 the Party 

uh, but the Queen and Party tam quam; foz a Fine is due to 

r Aueen fo2 the Beeach of the Statute, as well as Satigfatfon 

tithe Party injured. Et per Cur,” Where a Statute introduces a 

Law, by giving an Acton where there was none bekoze, oz by 

thing a new Aion in an old Caſe, the Plaintiff need not contlude 

tra formam Statuti. But ik a Statute gives the ſame Action, 

vith a Difference of ſome Circumſtances, as double Damages, 

lc, the Plaintiff muſt either conclude, contra formam Statuti, o2 

make his Caſe ſo particularly within the Statute, that ft may 

year to be ſo; and becauſe he had not done it in this Caſe, 

{udgment was given fo2 the Defendant. 


Parſon, 


rant r a roared 


506 Parſon, Vicar, and Curate. Pauper 


re Parſon, Vicar and Curate. 
4 Leon. Caf 367. Cro. Car. 105. Cro. El. 490. 


Birch verſus Wood. Hill. 10 Will. III. B. R 


— 5 OOD, pretending to be Curate of a Chapel of e 
the Will of in the Pariſh of Preſton, ſued the Utcar of the Þ; 
the Arion. 


riſh in the Spiritual Court, fo2 the Arrear 

ſes B. R. 7 s of 

oe Ar Penſion claimed by Pꝛeſcription; and a Pyohivitic 
was granted Niſi cauſa; fo2 that the Curate was removeahl: ; 
the Till of the Parſon, and ſo cannot p2eſcribe, but his Re 
medy muſt be by Quantum meruit. 

Vide Fareſl. 63. That Pariſh-Bounds are not to be proved þ 

the Parſon. 


Poor Priſo- 

== PAUPER 
521. 

-4 4 142. 5 


6 Mod. 22, 
301. 


Anonymus. Mich. 9 Will. III. B. R. 


I gau Pauper ſhall not pay Coſts, unleſs he be nonſuit, | 
pay Cofts of then he ſhall pay Coſts, o2 be whipped ; per Holt C. 


— Quære tamen; fo2 afterwards in another Term, 7 mant 
6 Mod. 58. that a Pauper might be whipped fo2 Non-payment 
Fareſl, 114. Coſts upon a Nonſuit, and the Motion was denied per Holt C. 
ſaying, We had no Officer fo2 that Purpoſe, and never knen 
done. Note alſo; If a Pauper gives Notice of Trial, and de 
not p2oceed, he ſhall be diſpaupered. 


I 


payment and Satisfaction, &c. 507 


8 


Anonymus. Mich. 11 Will. III. B. R. 


Northey moved to diſpauper a Parſon, who was Plain- d 2. . 
"ig in an Afton, becauſe he had a Living of 40 J. per An- = 1 
um. Turton and Gould Juſtices contra, becauſe he ſwo2e he 
yas in Debt moze than it was wozth. Holt C. J. differed from 
them; fo2 his being indebted, oz his Eſtate being mo2tgaged, is 
u Reaſon ; tis enough, that he has a conſiderable Eſtate in 


& poſſeſſion. 


Vide ante 
2. 


Payment and Satisfaction, Kc. . 


212. 
6 Mod. 36. 
Poſt 319. 


Maſon verſus Williams. In Canc. 


a Decree Quod computet, an Exetutoꝛ may pay any other Leute 

Debt of a higher Nature; o2 as high a Nature; but this Debts of « 

muſt be intended where he has legal alſets; fo2 if he has bisber de. 
ml equitable Aſſets, the Court will not indemnify him, and — 
lffer him to pꝛejudice and diſappoint the firſt Suitoꝛ; and where compntet, 
here is a final Decree againſt an Erecutoz, and he pays a Bond, 2* fer 
tis a Pilpayment; fo2 a Decree is in the Nature of a Judg- sec Cro. El. 


lent, Per Cowper Loꝛd Chancelloz, _—_ 
3 Rol. Abr. 925, 927. 1 Sid. 21, Vaugh. 89. 5 Co. 28. 2 Chan. Caſ. 6 a. 


Pine a Bill in Equity againſt an Executoz, 02 after _ (.) 


Carter verſus Sheppard. Paſch. 10 Will. III. B. R. 


*ON a Point referr'd at Niſi Prius, the Cale was; H. ha- (2 

* bing a Note of 1001, upon a Goldſmith, goes to receive 4. receives 

6: While he is in the Shop, one Daly bzought Money in to pay dienen n. 

| b. Coldlmith, who thereupon ozders H. to receive the Money of C. fix f. 

0 / accordingly H. receives 501. Part of his Hundred, pulls Money, and 

{$90 ut of his Pocket, puts the Woney into the Bag, 1ays 65 the Lott. 
x by him, and pꝛoceeds to tell the reſt; in the mean Time Se 6 Mod 

ol, II. © a Stran- 36. 


2 Salk. 442. 
5 Med. 298. S. C. Comb. 475. Caſes B. R. 189. 


— » * r _— r * 


c5o8 Payment and Satisfaction, &c 


Vide ante | a Stranger comes in, catches the Bag of 501. from him a 
Wied. 86. Cuns away: H. bꝛings Trover againſt the Goldſmith fo jig, 
3 Lev. 299. pretending the Pꝛoperty of the 50 l. remained in the Goldi 
s Show. 296; tho put into the Plaintiff's Bag; fo2 he had ill a Right | 
Molloy Li. a. chunt it over, and ſo it was not abſolutely paid to the Plainti 
c ww. Cur contra. H. had appzopylated the Woney, by putting it in 
Sc. his Bag, and might bzing 'Trover faz the Bag and Money 


— 6. ra as if he had put both Bag and Boney into his Pocket, 


(3.) Marle ver ſus Make. Trin. 1 3 Will. III. B. N. 


Payment be- 
— 8 to a Bond with Condition indozſed, is a good pft 
Vide Lutw. befoze B2each, but not afterwards, no moze than to 5 
7c 15. Aion of Debt upon a ſingle Bill; fo2 the Benefit of the Cx 
J l 118. dition is loſt when the Bꝛeach is made. Per Holt C. J. 


Holt 122. 


Cranmer's Caſe. In Canc. 


Fa RS. Fiſher was indebted in 501. to Cranmer, and left j 
- - - Sod a Legacy of 500 l. and made him Erecutoz, and after 
" Seater or Making of her Mill bozrowed 150 1. moze of him, and died: C 
e6 than the Maſter of the Rolls decreed, that this Legacy ſhould be a 82 
Debt, how10 fattion of both the Debts, that contraed aftet the Will, as 1. 
Vide Cuth- AS that contracted befoze; but Harcourt, Loꝛd Chancelloz, reverig 
bert cont. the Decree, becauſe a Court of Equity ought not to hinder a Bi 
Ante 155, from Diſpoſing of his own as he pleaſes, and when he ſays he giv 
#15, 436: a Legacy, we cannot contradi# him, and ſay he pays a Debt; at 
— han. Cal: ag to the Debt contraf#ed afterwards, he ſaid there was no fe 
tence to make this to be a Payment of that: Jf a Legacy 
leſs than the Debt, it was never held to go in Satisfaction; 
ik the Thing given was of a different Nature, as Land, it hou 
not go in Satisfa#ion of Boney; ſo if the Legacy be up! 
Condition, ko; by the Bzeach he may be a Loſer, whereas 
Will intended it fo2 his Benefit. Note; In all theſe Caſes t 
Intention of the Party ought to be the Rule. 


Payment to the Sheriff on a Fi. Fa. is good, not ſo to 
Gaoler. 2 Lev. 203. | 
There Payment to the Plaintiff by the Bail is a Diſchar! 
Vide ib. 212. 
Note; Payment was fozmerly no Plea to a Sci. Fa. on a Ju 
ment in Debt, but now it is by the Stat, 4 & 5 Ann. <p. 
. 3 Lev. 19, 20. 


1 
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D ä pag. 1 to 11. 
Peers of the Realm. fa 
: Chan. ct 
103, 224 


ler & Regina verſus Knollys. Trin. 6 W. & M. B. R. 


#02 the Murder of Captain Lawſon, which was removed Pod 


into B. KR. The Defendant pleaded in Abatement, That 3 SI. 242 
William- Knollys, Giſcount Wallingford, by Letters Patent Son. — 
nder the Sꝛeat Seal of England, which he pꝛoduced in Court, Skin. 336, 
ting Date Auguſt 18. 2 Car. 1. was created Earl of Banbury, 3 
# him and the Heirs Pale of his Body: That William had fel 33 
ue Nicholas, who ſucceeded him in the ſaid Title; and that Treo. 11. 
te ſaid Hgnour deſcended to him the Defendant from the ſaid 557-59. 58. 
icholas, ds Dan and heir: Et hoc paratus eſt verificare. Jt | 
5 replied, That 14 Decemb. 4 W. & M. the ſaid Defendant 
ttioned the Lo2ds then aſſembled in Parliament to be tried 
y his Peers, and the Lozds diſallowed his Peerage, and dil⸗ 
led the Petition. | | 
The Defendant demurred, and the Attozney General joined in 
Demurrer, 
W Che firſt Point conſidered per Holt C. J. was, What an Earl- 
m was, and wherein it conſiſted ? | 
Vefoze the Time of Ed. 3. there were but two Titles of No- 
(ity, viz. Earls and Barons. | | 
varons were oziginally created by Tenure, afterwards by Baron. 
Writ, and laſt of all by Patent; ſcil. about 11 R. 2. 
4s to Earls, 1ſt, They were always created by Letters Pa- Earl, his 
tt, Vide Seld. 536. _— 
Ay, An Earldom conſiſted in Office fo2 the Defence of the xe: tn the 
angdom. Vide Bract. lib. 1. c. 8. Comites had their Name, not Saxon Times 
Im Counties, but à comitando Regem. 9 Co. 49. Jt map be de Eerls of 
Italled as any other Office may, within Weſtm. 2. ing officiary, 
dy, Earldoms conſiſt ok Rent and Poſſeſſions, &c. which —— 
are anciently great. Vide Mag. Chart. The Relief of his Þeir ider, in © 


[us was found at Hicks's Hall againſt Charles Knollys, , © 1. 


1001. This being p2emiſed, he went on to conſider the Db: cheir Folk. 


Hong: motes, and 


f, That it is not alledged by the Defendant, that he is unus moveablefor 

num Regni Angliæ, but only unus parium Regni; no2 is Ban- _ Admi- 

J allzdged to be in England, and an Iriſh Peer may be made vide 1 1. 

Sy Great Seal of England. Edo. c. 35. 
ol. 11, 


LL. Eadgari 
O 2 To: 5. LL. Ca- 


nuti, c. 17. and Saxon Chron. ſub Anno 1055. 
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— ömö— 
gy + —— . cnc 


King may To this he anſwered, That the Great Seal of England jg N 


create an 


Iriſh peer Popꝛiated to England, and what is done under it has Relation 

der zhe England, and to no other Place; and tho' the King may ann 
f Pose, an Iriſh Peer under his Ozeat Seal of England, pet that my 
y expres be by expꝛeſs Mozds, being by ſpeciol dd of Pyerogative, 
l re Aﬀ of Parliament does not extend to Ireland, unlets Particular 
Dyer 303, named; and 'tis a fozeign Intendment to ſuppoſe him ay ln 

Peer, and therefo2e is to be rejefted. | 

Place The Place from whence an Earl takes his Title, is not my 


7 an 


dle hsskan, rial; tis not neceflary there ſhould be ſuch a Place in Eagle 


tle 1s taken, 


not material. 02 indeed any where. Albemarle is not in England, and there 
realy no ſuch Place as Rivers, tho' we have an Earl of t 
2dly, Tis objecked, That the Defendant ought to hape a. 
cluded his Plea, with prout patet per Recordum, and hape p 

duced a Crit to certify the Oiſcents. 
As to the Writ to certify the Diſcentg, that is not of Nee 
ty, hut uſed merely fo; Expedition; and if his Peerage had je 
created by Writ, then it wauld have been triable by the Recoy, a 
this a fatal Exception: But Letters Patent may be pleaded z 
ſhewn to the Court, and the adperſe Party cannot deny the 
And as this Caſe is, here being Diſcents, if the Defendant | 
conciuded as the King's Counſel ſay he ſhould, jt would hy 
been an impꝛacticable Concluſion, and conſequent]y void. 4 
in the Pꝛecedents cited of the other Side, there were no Leit 
Patent pieaded; no2 could there in this Caſe be any ſuch Iſſue 
Earl, 02 not Earl; fo2 the Letters Patent under the G1eat 8. 
could not be denied oz queſtioned, but by pleading Non conceſ 
zdly, That the Dekendant is concluded of his Peerage by 
D dder of the Houſe of Lozds. 
Houſeof Co this Eyre J. ſaid, The Defendant had a Title to his! 
nor deprive NUT by legal Conveyance, and that it was under the Praten 
of Peerage. of the Common Law, and could not he taken from him but 
OLE, legal Means. That the Houſe of Lo2ds could no moze dep! 
dne of a Peerage, than they could confer a Peerage t: Chat 
Defendant's Right ſtaod upon the Letters Patent, and his! 
timacy ; that the Letters Patent could not be cancelled with 
a Scire facias; and that the Ocſendant could not now be probe 
Baſtard, 02 illegitimate. 
Judicial ole C. J. gave theſe Reaſons : iſt, That this ©2det | 
power wentis NOT à Judgment of Parliament; the Parliament conſifts 0 
in the Peers, Ring, the Lo2ds Spiritual and Tempozal, and the Como 
bur "cis vir- The judicial Power is in the Lo2ds only; yet legally and 
Judgment of tüällp it is the Judgment of the King, ik not of the Comm 
che King. and Writs of Errg2 in Parliament axe coram nobis in pro 
All Juriſ” Parliamento. Vide Fleta, c. 17. All Power of Jurisdiction is 


diction from 


the Crown. LiV'D from the King; if that be an Authoz to be credited. 


4 


— 


— Peers of the Realm. 511 
he bouſe of Lo2ds has a double Authozity, as Parliament, Houſe of 


7 5 Courſe of the Þouſe, between which we muſt diftinguifh obe av. 
their Style. Journals are no Recozds of Parliament, and choricy, 
qerefoze we cannot take Notice of them. Hob. 110. King and 

1m{down verſus Arundel and Howard. Judgments ought to be 

given in their pꝛoper Style; and therefoze if this Court, which 


« coram Rege, enter Judgment per Juſticiarios de B. R. tis 
"he pouſe of Lo2ds has no Jurisdition over an oziginal Cauſe Bar po ori 


wired with Matter of Fat; becauſe, 1ff, that Supzeme Court is {aw 
je Demier Reſlort ; beſides that, fo2 the moſt part, oziginal 
Cauſes are mix d with Matter of Faf, and it is below the Dig- 
rity of lo ſupꝛeme a Judicature to try a Patter of Fai: 'Tis fo? 
tis Reaſon, Erro2 in Fa, in the Court of King's Bench, muſt 
of Neceſſity be red2efſed befoze the Judges ok this Court. 2dly, 
the Parliament ſhould take Cognizance of oziginal Cauſes, the 
Sbjct would loſe his Appeal, ſa much indulged by the Common 
Li in all Caſes. Cauſes come not thither, till they have tried 
il other Judicatures : Fo2 this Reaſon, within fheſe four Pears, — Er- 
dgment was given againſt the Earl of Macclesfield in the Ex- n ene 
thequer ; he bzought Erroz in the Houſe of Lozds; and the Que- Court of Ex- 
fon was, Whether by 31 Eliz. 3. the Exchequer-Chamber ſhould <b<quer to | 
it interpoſe ? And the TUrit was abated; and it was held, that Loc. 
the Exchequer⸗Chamber ſhould interpoſe. This Dignity is a 
itle by Common Law; and if a Patentee be diſturbed of his Dig⸗ 
ity, the regular Courfe is, to petition the King, who indozſes Where « = 
; and ſends it into the Chancery. Vide Staundf. Prerog. 7 2. Kb 
ÞE.3.5. Long 5* E. 4. 117. The King could give Pꝛecedency Dignicy, how 
the Common Law, but is bound by 31 H. 8. c. 10. ' * 00 recent 
if a Peer commits Treaſon, he muſt be tried by his Peers, 
id they may oꝛder a Trial; but the King may chuſe whether he 
jill make a high Steward, 
2dly, No Plea was depending in the Þouſe of Lozds; fo? the 
— did not petition to enjoy, but ſuppoſed himſelf in 
eon. 
athly, Here was no Judgment. A Court can give no Judg⸗ 
nt in a Thing not depending, 02 that does not come in a ju- 
tal Way befoze that Court: Here the Title of the Earldom 
ds not befoze them. Ik Treſpaſs be bꝛought fo2 a Treſpaſs 
une in the G20und belonging to a Houſe, and it appears at the 
al the Plaintiff has no Title to the Þouſe, yet the Court 
nnot give Judgment to turn him aut. 
thly, A Judgment ought to be compleat and fozmat : Ik a judgment 
wo Warranto be bought fo2 uſurping Royal Franchiſes, and the _ be com- 
aut give their Opinion that the Defendant has no Title; pet lena 
neſs they go on, Et quod ab inde excludatur, &c. it is nothing, 
vin the Cafe of Lovell, 2 Cro. 284. In Debt on an Obligation, 
If Dekendant pleaded a Bar by Gerdict and Judgment in a fozmer 


Afton, 


2 8 — gi 
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Atton, wherein the Entry was, that the Defendant ſhould 3 


died . ver Coſts, Et quod eat inde fine die: Pete, becauſe there u. 
Diſmiſion is ng Judgment, quod querens nil capiat per breve, it was adi 


mel naught; fo2 Diſmiſſion is no Judgment in a Court of Lau 
| Objedtion: It ts laid that this Judgment was given ſecundy 
| legem Parliamenti. | | 
Lex Parlia- Anſw. Lex Parliamenti muſt be looked on as the Lay of ti 
Ant. 503, 304. Kingdom; but admitting it were a particular Lay, pet if 
Queſtion ariſes determinable in the King's Bench, the King 

Bench muſt determine it. Vide Dy. 60. 

14 Car. 2. C. B. Binion verſus Eveling. Filing an Oi 
againſt a Parliament⸗Man was adjudged to be no Breach of, 
vilege. Ik a Man be committed by Parliament, and the Pati 

; ment is p2020gued, this Court will grant a Habeas Corpus. P. 
— no Pꝛecedent hath been ſhewn to warrant the determining The 
ly determi- ances 02iginally per legem Parliamenti; if it be fo Determinaki 
nable in Par- it muſt be by Act of Parliament, but there is no ſuch, oy hy 
amen» ffom, but there is no ſuch Cuſtom: But if Jnheritances were 

terminable in Parliament, without their having Jurisdicion, t 
would have uncontroulable Power, and res eſt miſera, ubi jus 
vagum. And he concluded that Judgment ſhould be given fo 
Defendant, and accozdingly the Jndi#ment was abated; So 


Dekendant was not tried fo2 the Murder at all, 
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Lord Banbury's Caſe. Paſch. 5 Ann. B. R. 


62. ORD Banbury was taken on a Latitat ſued againſt him 
H. arreſted I the Name of Charles Knollys, Eſq; and it was now mo 
ofa Com. ko; a Superſedcas, offering to ſhew the Letters Patent of Crt 
moner, the tion, and an Altidavit that he was the Perſon ; and it was 
ry whbecver Breed, That if the Latitat had been ſued againſt him by the Nat 
a Peeror of Lo2d, it ſhould have been ſuperſeded; fo2 the Law ſuppoſes 
5 0ped Peer able to anſwer the Demand of any perſonal Aion, and 
Vide antea Body is only liable fo2 ant of being reſponſible in Subſtn 
451, 599: And if he had lat in Parliament by Uirtue of any Writ of Su 
2.3. Ke. mons, and had been ſued as Charles Knollys; but not having! 
Tareſl. 13,38. in Parliament, they could not take Notice of his Peerage, 1 


would not pꝛoceed to try it on a Motion. 


Sir Thomas Meers contra Lord Stourton. In Cand 


1 92.0? IR Thomas Meers exhibited a Bill againſt the Lord Stout 
Mall depoſe and it was oꝛdered that the Loꝛd Stourton ſhould be — 
— an or upon Jnterrogatoztes touching his Title; and it was 0 1 
1 That he being a Peer of the Realm, ought to anſwer 50 
146 S. C. 4 0 


— i 
—_—— 8 2” WW — 


e 573 


— I2RD f : 

r only; and it was ruled by Harcourt Lozd Keeper, that 
4 Peer is to anſwer to a Bill, his Anſwer put in upon his 
honour is ſufficient ; but where a Peer is to anſwer Jnterroga- 
mis, to make an Afmvavit, o2 be examined as a Witneſs, he 


qu be upon his Daty. | 


PERJURY x 0m 
; | . 2 Show. I, 

: | | 2, 165, 486. 

3 Mod. 116, 134 6 Mod. 176, 168. 5 Mod. 343, & 348. 1 Hawk. P. C. cap. 69. 


5 Mod. 344 


minus Rex verſus Greepe. Mich. 9 Will. III. B. R. Cart 421. 
| olt 535. 
NInkozmation fo2 Perjury ſet koꝛth, That the Deken⸗ FI 
dant, upon giving a Leaſe and Releaſe in Evidence in 
a certain Cauſe, bearing Date the 15th and 16th of 
July 168 1. executed at Albemarle Houſe, to which 
j), Stroud was TUitneſs, ſwo2e that My, Stroud was the Middle 
ſuly 1611. at Newnham, innuendo Newnham fn Devonſhire, Ianvends. 


mera non fuit apud N. prædict. A Uerdit was fo2 the King, Lil bel. 21. 


t Judgment was arreſted; and it was held, 8 
if, That Newnham was but an individuum vagum without $5,461. 


{lanuendo, and might be as well Newnham in Middleſex as Hal 94 
kmbam in Devonſhire, o2 ſome far diſtant Place: And if Aleyn 39,92. 
ham was at the next Dooz, Stroud might be at Newnbam, 2 — 337- 
ö Kt be at Albemarle-Houſe in Middleſex too in the Hlodie 4 Show. 303, 
uly, \ X 411. 

dly, That the Innuendo could not reſtrain the Individuum 2 
yum to Newnham in Devonſhire; fo2 it is no Averment, but innuendo 
he Nature of a Prædict. It may ſerve fo; an Explanation to . den 
it out where there is pꝛecedent Matter, but never fo2 a new 2 
jitge: It may apply what is alteady expꝛeſſed, but cannot add to, or change 
marge, oz change the Senſe of the p2ecedent Mozos: So — 
t, the Wozd Newnham did not impozt Newnham in Devon-s. CG. 
ſe; crgo, the Innuendo cannot inlarge the Impoztance of ſt, ? Nes. 234: 
Make it ſo ſignificant. Vide Sty. 333. 3 Cro. 428. Goldsb. BS 2. 
Hob. 3, 6, 45. 1 Ro. $2, $3, 84. 2 Bul. 81, $2. 1 Ven. 337-5. C. 


3dly, 


- where. is Judgment to be diſabled; but at Common Law 'tis only a ch 


dant ſnall it cannot come to Trial in the Term; but in caſe it be laid in! 
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be in Bet“, 3dly, Chat a Pan ought not to be dzawn into a congery 
gence to zhe Perjury; and that if the Patter of this Oath was certain, |; 
Credirof « material to the Iſſue, and ſufficient to be Perjury; and fol c. 
6 Mod. 168. denied Goldſ. 191. and held, that if a Man gives Evidence tot 

Credit of a Witneſs, tho this be not the Iſſue, vet tis Peri. 
Charge > Athly, As to the Dbjetion, That this was an Inkommation ; 
equally cer- Common Law, and not on the Statute, that makes ng Hig 
rain at Com-rence as to the Certainty of the Charge; fo2 "tis no more int 
and en che mous nom than it was at Common Law; the Difference is on 


and on the 


Stature. That where H. is convit upon the Statute, tis Part of th 


convict ov {ſequential Diſability : Ergo, in the later Caſe the King may pz 
Diſabilicy is don, and that reſtozes him to his Teſtimony ; otherwiſe in # 
Part of the fO2mer, f02 in that Caſe he muſt reverſe the Judgment, oz © 
Judgment; not be reſtozed. 


at Common 


Law 'tis only a Conſequence. Vide ante 461, Poſt 689, 691. 


Vide ante 
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&c. p. 496. 


Anonymus. Mich. 1 W. & M. B. R. 


61.) F a Man be bound by Recogntzance to appear the firſt 
= an In- of the Term, and is charged upon his Appearance with 
Middleſen, Inkozmation, in Caſe the Infomation be laid in Middl 
the Defen- the Party has Time to plead during all that Term, ſot 


Terms other County, the Party ſhall have Time to plead till the 1 
. the Term, fo2 he is as much concerned to defend himſelf in th 
Suk Hirni Eaſes as in any Civil Afton; and ſince the Law allows | 
PoRt624,650. Counſel, the Law allows him Time likewiſe to {conſult h 
Mod. Caſes them; koz not to allow the Means of Defence, is to take al 
x Salk. 219. the Subjet's Defence; otherwiſe it is of capital Offences: 5 
Note; In thefe Caſes there is no Counſel. Alſo where the 6 
comes in by Cepi Corpus, o2 upon an Outlawzp, he ſhall pl 
preſently, fo2 then he has been guilty of a Contempt, Pe: © 
Contrary to the Cale of the Seven Biſhops. 
Time to plead, Vide poſt, pl. 3, 4. 


4 We 


- 
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Woodward verſus Cliff. Paſch. 2 W. & M. B R. 1 e. 


12, JÞ . 


Covenant, the Plaintiff declared that he was ſeized in Fee, WS 2.2, 

and that by Indenture made between the Plaintiff and Eliz. ;gic is only 
jig Wife ex una parte, and the Defendant of the other Part, te- Recical. 
{um exiſtit that the Plaintiff and his Wife demiſed. Ewas ob- e %% 
id, That it being ſewn that the Hugband was ſole feiſed, the . 
husband and Wife could not demiſe; ſed non allocatur, foy it is 
ut affirmed, but only that by the Indenture tis witneſſed, foz the 
lelatum is a Rehearſal of that. 


Hall verſus Engleſtone. Mich. 8 Will. III. B. R. 


PON a Habeas Corpus returnable in Michaelmas Term, ik (3. 
the Declaration be delivered befoze Craſtinum Animarum, P'#*rence 


between 


e Defendant muſt plead to try; but upon a Cepi Corpus he is Time 0 
ah to plead to enter. So in Eaſter Term, if the Declaration Negev 
1 deliver'd befoze Menſ. Paſchæ, the Defendant on a Habeas gu, and © 


, us and 
(opus muſt plead to try; upon a Cepi Corpus to enter only, Capins i 
nte pl. 1. 
Poſt pl. 15. 


Anonymus. Mich. 8 Will. III. B. R. 


F a Declaration be delivered againſt one in Cuſtody, he ſhall « (4 
have the whole Term to plead in Abatement. 


Anonymus. Mich. 8 Will. III. B R. 


BEFORE Joinder in Demurrer, the Defendant may waive . 
) his ſpecial Plea, and plead the General Iſſue, per Cur", But gee 2 
there be a Rule to plead, ſo as to ſtand by it, and the Defendant Pleadings. 
{ads a ſpecial Plea, as he may, and the Plaintiff demurs, the en z 


intif hall not then waive and plead the General Iſſue. 


Herce verſus Blake. Hill. 8 Will. III. B. R. 


HE Defendant pleaded a falſe Plea in Abatement, viz. (6. 

© That the Plaintiff was dead; the Court was moved, that enen. 

Atome might be compelled to ſwear it: Et per Holt C. J. ning Er 

* compel him in any Caſe to ſwear his Plea, but where 075 »0cori- 
foreign Plea, but the Attozney, if he puts in a falſe Plea ud alte 


delay Juſtice, b2eaks | | =_— 
Vol. It e, v2raks his Dath, _ map be fined ko; putting a! — 


S. C. 
e- 560. | 
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. 30, Deteit upon the Court: He remembed a Caſe where Judgmen 


20, 202 


Lutw. Rep. WaS given againſt a Defendant above fo2ty Yearg of Age, wpor 
236. which Judgment he bzought a Writ of Erroz, and afgned Jn 
S0. 320% fancy, and appearing by Attozney fo2 Erroz, and the Court fine 
x Saund. 97, the Attozney: In the pꝛincipal Caſe the Court ozdered the 94 
98. ney to plead immediately, ſo as he would ſtand by it; oz the Court 
if he did not, would inquire into the Truth of the Plea, and 

they found a Deceit and a Trick, they would fine him, 

Note: The Court will not oꝛder a Pan to plead Peremptoyj 


till the Rules be out. 


Brown verſus Corniſh. Paſch. 9 Will. III. B R 


ll 1 | NDEBITATUS ASSUMPSIT and Quantum merit f. 
i deber proper 20 l. The Defendant pleaded, Onerari non debet, becauſe jof 
I I paid the Boney at the Time, &c. Et hoc paratus eſt verificar 
il wasaCharge, The Plaintiff demurred : Et per Holt C. J. iff, This pl 
does not amount to the General Iſſue, becauſe ft admits 
Cauſe of Adion. 2dly, Onerari non debet is no Plea here, þ 
cauſe he allows the Pꝛomiſe to be a good Pꝛomiſe, but avoids if 
by Matter of Diſcharge ex poſt facto; in this Caſe he ſoul 
have pleaded Actionem non. But where the Yatter of the Pie 
ſhews there never was a good Cauſe of Aﬀton, Onerari non debe 
may be pꝛoper; thus in Debt on a Bond, ' Defendant may plea 
Onerari non debet quia riens per Diſcent. 3dIy, The Plea bg 


miſconcluded, fo2 he ought to conclude to the Country, 


(8.) Aſhton verſus Sherman. Mich. ꝙ W. III. B. R. Vid 
this Caſe, Title Executors, Pl. 10. pag. 290. 


Anonymus. Mich. 9 Will. III. B. R. 
C9.) TP Judgment in Ejetment be ſigned in a Country Caule! 


9. 
| Joc nen in 1 Cant of a Plea, but no Poſſeſſion delfvered, a Judge in} 
0 jetment. Chamber at any Time befoze the Aſizes, may compel the Pla 
tiff to accept a Plea ; but if Poſſeſſion be delivered, he is vi 


if out Remedy, per Holt C. J. 


_ 
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1 | 
Gray verſus Hart. Hill, 9 Will. III. B. R. 


4 ; | 10. 
(Adult and Battery, the Defendant pleaded a Writ to the I» jutiting 
Sheriff returnable in C. B. and a Warrant to him to arreſt . 1 nc 
ic); and it was held naught ; foz it might be a Writ out of don whers 
r king's Bench o2 the County Palatine, and they would not dar mus * 
kund it a Crit out of Chancery: So if H. plead a Judgment, — _ 
r muſt ſhew in what Court; fo2 to put the adverſe Party to 5 C. Law. 


<< in every Court, would be infinite, | 1488. 
| N. L. 470- 


Anonymus. Mich. 10 Will. III. R R. 


"jE Court reſented the Number of frivolous ham Pleas, _ C "1.) 


Counſel, and againſt the Statute W. 1. c. 29. and that the 
dRule ought to be revived, viz. That Counſel ſhould ſet their 
nds to the Books delivered to the Judges, which was anciently 

h oxdered, that the Court might not be troubled with frivolous 
peas, 


more verſus Serj. Goodwin. Trin. 11 Will. III. B. R. 


Erjeant Darnel moved fo2 an Imparlance till the next Term; (12. 
becauſe the Defendant was an Officer of the Court, and the £29% ills 
ill was not filed againſt him, ſo as to give him eight Days Officers it is 
hin Term to plead; But the Court held, That the Day of the cient, if 
ll filed is one Day, lo that the Plaintiff may give Rules that Days vickin 
); alſo they agreed, that Sundays and Þolydays are to be Term to 
koned in: And the Clerks ſaid it was ſufficient that he had four —_ pl. 
ps in Term, quod Curia Conceſſit; My, Clark ſaid, that an: 1, &c. ib. 
itly there were two Rules given, both four Day Rules; the ©2=b*rÞ-'9, 
was, ad reſpondendum, the ſecond Ad reſpondendum peremp- Fareſl. 62. 


ne, which two were now turned into one eight Days Rule, 


Anonymus. Trin. 11 Will. III. B. R. 


HE Queſtion was, Mhether there ought to be new Rules (13. 


to plead upon an Amendment? Pew, Clerk of the Papers, —— 


0, that if the Plea was of another Term, there ought to be plead after 
* Rules; otherwiſe if it be a Plea of the ſame Term, becauſe in Amead- 
115 a Rule to warrant the Judgment, Holt C. J. Ancient. went, unleſs 


an Impar- 


hey did not plead de novo after an Amendment; therefoze gi⸗ lance be gi 
Vol, U. | P 2 ving ven. 


which came bekoze them, ſaying, Jt was againft the Duty * *i<®+ 
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Polt pl. 20. ving Rules to plead again, cannot be the ancient Cource. beca 
the Prattce of Pleading de novo is but of late intropycg 
with great Reaſon : When the Plaintiff amends and gez 

* Imparlance, there ſhould be new Rules; otherwiſe not. 


See 1 Salk. 47. Information amended after Plea pleaded. UW 


Wood verſus Cleveland. Paſch. 12 Will. III. 3 


judge et | N a common A&ion of Treſpaſs, the Plaintiff fighea 
aſide tho 1 Judgment fo2 Want of a Plea ; the Defendant after Ter 
9 order and befoze the Aſſizes, offered him a ſpecial Plea, o; to plead+ 
ro try the General Iſſue, p20vided the Plaintiff would conſent to enter inn 
—— IN Rule, that he ſhould at the Trial be allowed to give ſpecial 9 
191, 24. ter in Evidence; the Plaintiff refuſed, and executed a Uri 
x Salk. 399, Juguiry: And now Sir Bartholomew Shower moped, that uy 
401. paying Coſts the Judgment might be ſet afide, and the Plain 
1 Mod. 1. - - 

Fareſl. 3, DObliged to accept their Plea and go to Trial, the Plea bei 
1 Roll. Abr. fair and containing ſpecial Matter of Title. The Motion . 
Gro Gar 443. granted; fo2, per Holt C. J. Where the Defendant's Plea i 
Bob. 194. A faſr Plea, and no Oelay affeted, we will interpoſe, othern 
>. ©. Hole. where a Plea contains ſpecial Matter that is queſtionable, 


* was deſigned to dꝛaw the Plaintiff to demur. 


Anonymus. Trin. 12 Will. III. B. R. 


Lan”. [- HERE was ag Queſtion, It a Pan appears voluntarily 
How the De- | foze Menſem Paſchz in Eaſter Term, whether he be oblig 
lea after to plead to enter? Sir Samuel Aſtry and By, Clark were of: 
volumary nion he was not. But per Holt C. J. There is no Differe 
Appearance: heteen a voluntary Appearance and an Appearance upon 20 

Corpus; fo2 a voluntary Appearance is not good, unleſs a T 
hath been taken out: And there is no Reaſon fo? it; fo? if! 
Plaintiff be content with a voluntary Appearance in Caſe ok! 
Defendant, there is no Reaſon why the Plaintiff ſhould be in 
woꝛſe Condition than if he had arreſted him: Let the Rule be, 
a Writ be taken out, and the Oefendant agrees to appear, 
ſhall appear and plead accozding to the Return of the Writ, 
vide ante pl. if the Return be befaze menſem Paſchæ, he ſhall plead to cut 
I & 3. but if no Writ were taken out, he ſhall not be obliged to appt 
but if a Writ were taken out returnable after menſem Paſchz, 
ſhall have an Jmparlance till next Term, 


4 Pell 


. 


919 


Peirce verſus Paxton. Trin. 13 Will. III. B. R. Vid-antegos. 


2 Lev. 212. 


Payment 


pleaded Payment of Part, and an Acquittance in Abatement. Part, and Ac» 
gpon Demurrer Holt C. J. held it a Plea in Bar, and not in —_— 
gatement. Vide 3 Cro. 342. Al. 63, 65. 3 Cro. 157. What is a Harrein Con. 
vir befo2e the Action bꝛought, is as much a Bar after, fo2 Time tinvance is 
makes no Difference in the Nature of the Thing, Vide 7 E. 4. 15. f C. Cages 
F.. 212. is a dark Cale. Entry into Part differs; fo2 that is B. K. 341. 
yithout the Conſent of the Plaintiff. But the Plea is not good, ei. 11. 
mul the Acgulttance is a Deed, and ought to be pleaded with zo 
ibwlert. Judgment to anlwer over. | Latw. 1177, 


1142. 
Ei Mod. 12. 


5 Debt on a Bond, the Defendant Puis darrein Continuanee p. beer 


Anonymus. Trin. 13 Will. III. B. R. 


F an Act of Parliament makes Writing neceſſary to a Tommon. (7. 
Law Yatter, where it was not necefſary by the Common esa. 


rute creates a 


law, you need not plead the Thing to be in Writing, but give new Thing 


t in Cvldence; but where a Thing is oziginally made by A# of in Writing, 
elſament, and required to be in waiting, you muft plead it with deaged, bur 


ul the Circumſtances required by the Act; as upon the Statute vhereironly 
{H, 8. of Wills, you muſt plead a (Mill to be in CUriting ; but daes * 1 * 


Common 


collateral Þ2omiſe, which is required to be in Utiting by the Law Matter, 
Statute of Frauds, you need not plead to be in Writing, tho! if need not. 


muſt p2ove it ſo in Evidence, Per Holt C. J. 


I Lev. 81. 
Anonymus. Trin. 13 Will. III. B. R. 


J a Yan pleads over, he ſhall never take Advantage of any Robins 


othing can 


Slip committed in the Pleading of the other Dide, which he be taken Ad- 


ud not take Advantage of upon a | vantageof on 
tC. 1. Ses 6 Mod, 136, n Bente, Per t 


which could 
not on a ge- 
neral De- 
murrer. 


Anonymus. Trin. 1 Ann. B. R. 


* a Yan has foxfeited his Bail Bond, and fo is in miſericor- ( 19.) 


dia, and the Court in Favour of him ſtay Pꝛoceedings there- _ = 


n, he cannot afterwards plead in Abatement to the original ed Defer. 
non, but muſt plead in Chief, ** Gant canner 
| | — 
the original 

Adion. 


An O 


Seire facias 


520 5 Pleas and Pleadings. 


Anonymus. Mich. 2 Ann. B. R. 


Amendment. 


Ante pl. 13. D his Declaration the ſame Term the Defendant's Plea com 
| in, the Plaintiff need not give new Rules to plead, but the; 
fendant muſt plead in convenient Time, 


( 20.) Y the Courſe of the Court, if the Plaintiff moves tg au, 


1 Salk. 47. Anonymus. Mich. 2 Ann. B. R. 


( 21. ) —_— Pleading in Paper is now introduced inſtead g 
Reaſon of O old Way of Pleading ore tenus at the Bat; it is but reaſy 
while in Pa- able after a Plea to Iſſue, oꝛ Demurrer joined, that upon pr 
per. ment of Coſts the Parties ſhould have Liberty to amend ihn 
Plea, oz to waive their Plea oz Demurrer while all the Pyocy 
ings are in Paper, 
S. C. 1 Salk, 


208. | 
6 Mod. 13 Fanſhaw verſus Morriſon. Paſch. 4 Ann. B N. 
'Ante 208. 

(az. QCIRE FACIAS upon a Recognizance entered into befoy 
Scire te. ,,) Judge of the Common Pleas, upon a Writ of Erro; of 
<&nizance Judgment given in that Court in Debt, conditioned that if t 
of Bail in JPlatntiff ſhould be nonſuit, the Writ of Erroz diſcontinued, 
Error. \, Judgment affirmed, that then he ſhould pay, 8&c. The Def 
159. dant pꝛaped Oyer, and pleaded that the Plaintiff in Erro; did p 
I 3 ſecute the Writ of Trroz, and aſtigned Erro2s, Et quod placitu 
ſüuper prædict. breve de errore adhuc pendet indeterminat, & 
The Plaintiff replied, that the Judgment was affirmed, ably 
Performance hoc quod placitum pendet indeterminat', &c. The Defenda 
—.— za demurred, and Judgment was given koz the Plaintiff in C. B. u 
the Words of nu upon a Writ of Erroz, the Court held, That where a h 
the Condi- pleads a Perfo2mance, he ought to plead it in the Wozds of 
wiſe of Ex. Condition of the Bond, 3 Lev. 293. 2 Ven. 221, Dy. 243. 
cuſ. gtherwile where he pleads an Excuſe; and that the Defendant 
. Plea is an Excuſe in this Caſe, and therefoze it was not net 
3 Lev. 245. ſary to plead that the Plaintiff in the Writ of Erroz was 1 
A, eo nonſuit, no2 the Writ diſcontinued, noz the Judgment affirm! 
Pleaneed not but that Errozs were aftigned, & placit' inde pendet indet 
conclude minat'. 


prove £4 2Dly, The Court held this Plea was in the- Negative, 


per record”. 


3 Lev. 152, therekoze there was no Occaſion fo2 the Defendant to couch 
3M As. With a prout patet per recordum : But the Plaintiff ought | 


? Lev. 34, this Plea to have replied, that the Recozd was certified in! 
212. ſuch a Term, Et quod ſuperinde talit' proceſs' fuit quod ] 
1 Lutw. 111, I 0 
207, 264. 

Fareſl. 106. 2 Lev. 190, 197. 


Pleas and Pleadings. G21 


n aficmat' fuit prout patet per recordum ; to which, if it was Rol. Abr. 
10 the Defendant might rejoin Nul tiel record. | — 
ay, Che Court held the Replication naught; ict, Becauſe it ar ve 


n that Yatter of Inducement which Could have been the Marcer of 
jnt in Iſſue; and, 2dly, Becauſe the Traverſe puts a Batter fee, 
xecozd in Iſſue to be tried by the Country: And upon this the Country, 
urt were going to reverſe the Judgment, but an Exteptlon i. ill. 


; farted to the TUrit of Erroz, fo2 which it was quached. 4. sun. 


20, 99. 
Lutw. 633, 1138, & Huſtler verſus Raines, Ib. 1401. 


onna Regina verſus Rawlins. Mich. 3 Ann. B. R. (23. 
ride this Caſe, Title Imparlance, Pl. 3. Ante 367. | 
When the Defendant ought to plead to an Information. 


Turner verſus Beale. Paſch. 5 Ann. B. R. 


Aſſumpſit, the Defendant cognovit actionem, but in Bar of (24. 
Erecution as to his Perſon, Apparel, Bedding, Tools, &c. e- pon. 
aded 2 & 3 Ann. c. 16. and ſhewed that he was afually a Pꝛi⸗ forDiſcharge 
jt in the Marſhalſea, and that being there tiel jour & ann, he — poor * 
$ dbito modo Diſcharged by the Juſtices at ſuch a Seſſions, 0 ele 
aformam Statuti: To this it was demurred; and inſiſted, that Qualificari- 
id nor appear that he petitioned; and the Juſtices ought not eng ir- 
ume a Jurisvition and diſcharge Pziſoners without ſecking, co bring che 
vhether they will oz not; and the Defendant ought to ſhew Pefendanc 
Qualifications, and that he is within the Benefit of the Ac, 43 * 

d it ought not be put upon the Plaintiff, who is a Stran- Vid. ant. 343. 
; lo ſhew that he was not qualified; Hz. Eyre contra urg'd, 36, C 

it all was aided by juxta formam Statuti. Vide 1 Cro. 314. 22, — 
0, 609. Holt C. J. The Seſſions cannot intermeddle but 5 C Holt 

n Ipplication ; You muſt ſhew your Diſcharge, and that it“ 66. 
tegular and not deficient; The Plaintiff is a Stranger, and 

[ot to come on his Side, that the Diſcharge was deficient, 

you muſt ſhew the whole Batter, and give him an Dppoztu- 


to traverſe it. Judgment fo2 the Plaintiff, 


ſcodrington verſus Deverill. Hill. 5 Ann. B. R. 


fTERWARDS, Hill. 5 Ann. inter Woodrington and De- ( 25: ) 
bell, in Debt on a Bond, the ſame Caſe happened as — 328 
A, and then the Caſe laſt mentioned was remembzed, and 
deut pꝛetending to make good the Plea in Fozm, the Statute 
imendment of the Law, 4 & 5 Ano. c. 16. was inſiſten on, 
That Judgment ſhall be given as the Right appears, &c. 


Pen- 


522 | Pledge and Bailment. 


Pengelly fo2 the Plaintiff ſain, that here appeared | 
Diſcharge, but a good Cauſe of Aion fo2 the Plainti 105 | 
ſaid, that A# did not help Subſtance ; that if this lu of p 
ing be made good, the Court can never know when part 
Jurisdiftons a# with Authozity, and when not; Quod Holt K 
conceſſit, ſaying, This Expoſition was to take the Party's 3 
from him. 


Vid. ant. 44m. 


eee Pledge and Bailment. 


Bro. Attach- 
ment, 20. 
4 Co. 32, 58. 
c. infra. 


Anonymus. Paſch. 5 W. & M. B. R. 


deliver the Goods pledged, he map be indicted; foz being 
cretly pawned, it may be impoſſible to pꝛove a Deli 
5 Trover, fa: Want of Mitneſſes. Per Holt C. J. 
yre J. | 
(z.). Vadium, a Pawn oz Pledge. In this Caſe the Pawnee | 
Li Rep zzz. 4 Property, ko: the Thing is a Security to the Pal 
Keilw. 82 that 5 ſhall be repaid his Debt, and to compel the Pat 
to pay it. 
— how ro Mow, if the Pawn be ſomewhat that will be the won 
© mean wearing, as Clothes, &c. the Pawnee cannot uſe it. 
4 Co. 32,38, But if it be ſomewhat that will not be the wozſe fo; wear! 
Fei 158. Kc. as Jewels, &c. the Pawnee map uſe them, but then it! 
Owen 124. be at Peril; fo2 if the Pawnee is robbed in wearing them, | 
2 Cro. 224. anſwerable ; and the Reaſon is, becauſe the Pawn is ſo far! 
Nature of a Depoſitum, that it cannot be uſed, but at the! 
of the Pawnee; and the uſing occaſioned the Loſs. Vide 0 
423. But ik the Pawn is laid up, and the Pawnee is robbed, 
Pawnee is not anſwerable. 4 
Aliſo, if the Pawn be of ſuch a Nature, that the Kecping! 
Charge to the Pawnee, as if it be a Cow oz a ÞozCe, the Pe 
may milk the Cow oz ride the Þo2Cſe ; and this is in Recon 
of the Keeping. 


ker, 


ALE I a Pawn-bzoker refuſes, upon Tender of the Boney, tt 


4 
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If a Credito2 takes a Pawn, he is bound to reſtoze it upon = — 
gayment of the Debt; but if his Care in keeping it be erat, and Co, Ii. 8 
je Pawn is lot, he ſhall be exculed, fo2 there is no Default in 


of in Caſe the Paw be loſt, the Pawnee hath ill his Re- 

"dy ko the Money againſt the Pawner; fo2 the Law requires 
thing ertraozdinary of the Pawnee, but only that he ſhall uſe. 
1 0,0inary Care fo2 the reſtozing the Goods, = 

7f a Pawn therefo2e be loſt befoze Tender, the Pawnee is not 


ubnee keeps the Goods, and they are ſtolen, the Pawnee muſt Wen '*+ 
iſpcr; fo2 now his P2operty is determined, and he is a wꝛong⸗ 
Detainer; and he that keeps Goods by Wrong, muſt anſwer 

y them at Peril, in all Events; fo2 his Detainer is the Reaſon 

the Loſs. Delivered per Holt C. J. In the Caſe of Coggs 

1 Bernard, Trin. 2 Anne B. R. | 


oor, Poor's Rates, Vagrants, &c. 
[Vide Title, Orders, Sefſions.] 


ur The Inhabitants of the Pariſh of Talborn and 
Boſton. Mich. 7 Will. III. B. R. ts) 


without 


was held, That if a Man is tared, and after Taxation Y ment, 
ys in the Pariſh koꝛty Days without giving Notice, tis N 
no Settlement within the new Statute unleſs he pays the vid ant. 48. 
Car; ko; it muſt be taxing and paying, and not taxing only, pl. 21. 
makes a Settlement, and is equivalent to a Notice in 799534536 


Show. 12. 
ling, Guards aba. 


Ser.andRem. 
179. 8. C. 


Vol, II, 3 Inter 


ile, unleſs there be Dekault in him; but if after Tender the LirRep 332. 


Taxation on- 
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Inter The Pariſhes of Ryſlip and Harrow. Hill 
8 Will. III. B. R. 


Ir DER Holt C. J. having Land in a Pariſh will not may 
1 ing In 2 Þy 

Pariſh, where 1 Settlement, but living in a Pariſh where one has Land un 
H, bas Land, gain a Settlement without Notice: fo2 the Act of Parliany 
Eement, never meant to baniſh Men from the Enjoyment of their 6 
Vide ante & Lands, and the Law takes Notice of Freeholders, ag thoſe t 
my — 1544 chuſe Members of Parliament, and are Jurozs. Alſo boartj 
$randRem. AS a Stholar gains no Settlement, no moze than being ny 


224. 8. C. in à Pariſh, 


The Caſe of The Pariſh of Shoreditch. Mich 


VE IM 10 Will. III. B. R. | 
quaſh the | 
whole Rate 
where the N Omer of Seſſions was made fo? quaſhing a Pooꝛs B. 
—— fo2 the Pariſh of Shoreditch. Exception was taken, . 


make, or or- by the Statute of 43 Eliz. the Juſtices could not quaſh the vj 
der to be Rate, but were to relieve the Parties grieved. Sed per Cur, 
ane. a Rate be burthenſome to a whole Set of Yen, as in this C 
vide ante it was to Landholders, the beſt Way is to quaſh the whole Re 
pa 4 - and the Chief Juſtice held, That if the Juſtices quaſh this, t 
P:. map make a new one themſelves, but they are not bound ta de 


17. 
_ 464. but may o2der the ancient Juhabitants to do it. 
Holt 5os, 573. | 


Inter The Inhabitants of the Pariſh of Harrow and Ry 
Mich. 10 Will. III. B. R. 


64 Comes into Harrow, and being likely to become cha 
pore » able, was removed to Ryſlip; Ryſlip appealed; and va, 


Appeal is f- the Appeal, A. was adjudged to be ſettled at Ryſlip: After 
nal againſt Ryſlip Diſcovered that Hendon was the Place of his laf i 
eherwiſe of Settlement, and ſent him thither; and the Queſtion was, Wh 
Reverſal, after the Adjudication upon the Appeal, Ryilip was not ein 
vag 486 pl Againſt all the Toad, to ſay, that Ryſlip was not the Pla 
a5 Kc. ib. & his laſt legal Settlement? Et per Holt C. J. Ryſlip is cl 
pol pag. 527-tq ſay otherwiſe; fo2 if Ryſlip had not been the very Place 
COS BS laſt legal Settlement, the Juſtices muſt have ſent him ball 
492. Harrow, who were firſt poſſeſſed of him, fo2 that Realol, 
agg a, cauſe they were poſſeſſed of him, and he did not belong to! 
$c:andRem, AND now this is in Effet the fame Queſtion again, viz. Wh 
184.5.C. he belongs to Ryſlip? which Queſtion has been already! 


mined by the Juſtices on the Appeal, who have adjudged th 
2 


- - 0 


bl | 33 
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yas (aſt ſettled at Ryſlip: Now this Point being determined, the | 
qapeal muſt be final and concluſive, otherwiſe there would be no 

£10 of Things; and the rather as to Ryſlip, 1ſt, Becauſe Ryſlip 
us Party to the Suit wherein this Determination was made, 
jd yet H. may be eſtopped where he is not Party to a Suit; per 
bolt C. J. who remembzed the Caſe of Thornton and Pickering, 
bete it was adjudged, That ik H. be adjudged by two Juſtices 
be the Father of a Baſtard child, he is eſtapped as to all Mankind = 
(ay the contrary, and any Man may call him ſo at his Pleaſure, 

Che Caſe was, A Libel was exhibited in the Eccleſiaſtical Court, 
in ſaying he had a Baſtard, and the Defendant ſuggeſted fo2 a 
yohibition this Adjudication by the two Juſtices ; and the Sug- 
lion being turned into a Oeclaration in an Attachment on the 
pighibition, the Oefendant pleaded to it, that the Mozwds were 

ken at large, without any Relation to the Adjudication by the 
anfices, Plaintiff replied, and pꝛayed Judgment if he ſhould not 
u eltapped by the Adjudication to ſay he had not a Baſtard, 

Aterwards, Hill. 10. this was moved again, and then Holt 1. 72. 
m Gould held the Adjudication was final as to Ryſlip againſt (ga. 28. 
| Perſons and Places, becauſe the Point of his Settlement as 
0Ryſlip was tried in the Appeal; but as to Harrow, (fo2 he had 
cn fozmerly removed by them to Hendon, and that Over re⸗ 
ſed) they were at Liberty to ſend him to any other Place, and 
cre not eſtopped; becauſe the Juſtices on the Appeal did not ad⸗ 
dee him to be ſettled at Harrow, tho' they adjudged him now 
be ſettled at Ryſlip, ſo that the other Point was not tried. 
ton and Rokeby contra. Adjournatur, | = 


Anonymus. Hill. 10 Will. III. B. R. 


\ Mandamus was granted to the Juſtices of Peace on 43 Eliz. , 1 
tommanding them to compel the pꝛecedent Overſeers ok the mus to com- 
12 of the Pariſh of A. to come to an Account with the p2eſent . 
rſeers, and this TUrit was now quached: 1ſt, Foz that the ers to come 
ount by 43 Eliz. is to be given to two Juſtices, and not to e ** — * 
ſurceeding Overſeers. 2dly, Two of the Perſons named in de pred, 
Writ, whom the Juſtices were to compel to come to account, quaſh's. 


lot appear to have been Overſeers, bv 7 
s Poſt, pl. 17, & 20. 5 Mod. 179, 420, 421. 6 Mod. 77, 97, 98. 


fr The Pariſhes of Beckenham and Camberwell. 
Trin. 11 Will. III. B. R. 


Queſtion was made upon 8 & 9 W. 3. c. 3. which enafs, Und de 
\ Chat an unmarried Perſon hired koz a Pear, ſhall not be Perſon hired 
we unleſs he ſerves the whole Pear, whether that extended de — 
Vol. II. | Wn ' only 180. 5.c. 
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videpoſt,pl. anly to Caſes that might happen after the Ac, o2 to ſich 9 
1. Fr s. han happened? Et per Cur, To ſuch only as may — 
the Act: It can have no Retroſpeft, but declares a Lay fen t 
future, notwithſtanding the Wozds, declared and enageg, * 
judged upon a Special Ozder. | 


Anonymus. Hill. 11 Will. III. B. R. 


441 F H. being ſettled at A. becomes afterwards a Uagrant, cy 
1 Juſtices have thought that to be a Determination of the Okt 
Place of his tlement; but J never could think ſo; foz if H. be found a dn 
Birth, and grant within 39 Eliz. c. 24. he may be ſent to the Place of j 
> — Birth; but then by 43 Eliz. c. 2. he may be ſent from thence 
the Place of 1 P00? Perſon, to the Place ok his laſt legal Settlement; fo hi 
his Sertle- being ſent to the Place of his Birth, ſatisfies the Statute 


me” 39 Eliz. and ſo both the Statutes ſtand together. Per Holt C. . 


— = 
= = IX =, => mw e—- . 


S => 
— 


TD — 


Dominus Rex werſus The Inhabitants of Audl. 
Mich. 12 Will. III. B. R. | 


1 * A Ozder of Seſſions made upon an Appeal from a Poo! 
— yow6n. M Rate, being removed into this Court by Certiorari, f 
be made, bur Caſe was, on Sept. 1, 1665. a certain Rate was agreed to byt{ 
muſt be Cr. Inhabitants of the Pariſh of Audly ; which had been followed: 
cumſtances. ſince till the laſt Pear, when a new Rate was made. Upon 9ype 
Holt 376.8 C tg the Seſſions the new Rate was quaſhed, and the old one ode 
ed to ſtand: And now it was objecked, that it did not appear th 
was a Poo?'s Rate, being called a Pariſh-Levy, which might 
as well fo2 the Church as the Joo2, and then the Juſtices j 
no Jurisdition, Darnel, The Court will intend it. Holt C. 
Twyſden uſed to ſay, It a particular Jurisdiction does not fit 
the Batter to be within its Authozity, it muſt be taken to be 0 
of it, $2. Parker took another Exception, viz. That the wit 
Rate could not be quaſhed at the Complaint of one Man; and 
ſo that the old Rate, however juſt at firſt, might be unequal nd 
and therefo2e the Juſtices could not make a ſtanding Rate; wi 
laſt fuit conceſſum per Holt C. J. fo2 Lands may be impb 
By 43 Eliz. the Rate muſt be equal; ergo it ought to be co 
nually altered, as Circumſtances alter. The Juſtices could 
confirm an old Rate, and in this their O2der is nought : and 
him it was ſaid in this Caſe, That tho the Juſtices at Se 
need not give a Reaſon fo2 their Ozder ; yet if they give abi 
which is w2ong, we muſt be guided by it, and quaſh the 9! 
becauſe it appears to us to be no Reaſon. 
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wer The Inhabitants of Mynton and Stony-Stratford. 
Mich. 13 Will. III. B. R. 


oper of the Juſtices a poo? Perſon was ſent to Mynton: (.) 
Myaton appealed to the Seflions, and the Ozder was dil Noe 1. f. 
Ad; and then by O2der the Perſon was ſent to Stony-Strat- nal only be- 
1d, who appealed, and the Ozder was confirmed; and then by pen *be 
"ther Order the Perſon was ſent back to Mynton. Et per Contra 
Curiam, The laſt Ozder to ſend him to Mynton was illegal. Per tion is con- 
gat C. J. Ik on Appeal to the Seſſions an O2der be diſcharged, — 
+ Judgment binds only between the Parties. But when upon the worla, 
u Jppeal an O2der is confirmed, that is concluſive to all Per- vide ante. 
as s well as to the Parties, foz tis an Adjudication that this iwer be 54. 
;the Place of the Party's laſt legal Settlement, which cannot » Ver. 310. 
x voided by the Pariſh agaſnſt whom it is made. Jt was alſo 32 7e. 
0, That a Pariſh in Reputation is liable, if there be Officers, 5 Mod. 417 


e. Church⸗Wardens. Mod, 269. 
287. 


Caſes B. R. 668. S. C. 3 Salk. 260. Set. and Rem. 228. Holt 577. 


Anonymus. Paſch. 1 Ann. B. R. 


Oſpital Lands are chargeable to the Pooz as well as others; el 

fo! no Man, by appꝛopꝛiating his Lands to an Hoſpital, Lands are 
kn diſcharge 02 exempt them from Taxes to which they were ebargeable 
8 _ 24 a greater Burthen upon their Neigh- ©" 
ure Cr HO + Ms 


The Pariſhes of Farringdon in Berks and Witty in Cs. 
Oxfordſhire. Paſch. 1 Ann. B. R.  Ser.andRem, 


181. 
Holt 577. 


Servant came into the Pariſh of S. was hired fo2 a Pear, (.) 
nd having ſerved Þalf a Pear of the Time, — a Tao: — 
Wn in the Pariſh of Witty ; and the Queſtion was, it, Whe- for « Year, 
the Juſtices on Complaint of the Church-wardens could make darling be. 
door to remove him to the Place of his laſt legal Settlement? bergred. 
ly, Whether his ſerving here would not gain a Settlement? nor be re. 
iche firſt Point it was admitted, That the Contra# between 7% aud 
'Palter and Servant was not diſſolved by the Barriage; and we Service 
it admitting it might be diſſolved by an O2der made on Com: #2" * er 
at of the Batter, yet without that, and upon Complaint of Vide ante 
denden only, it could not de dilſolved; therefoze Broderick el. 6 
» — admitted that the Juſtices could not in the pin- 
3 0 remove him, as that he could not come to ſerve his 
tid ut held he might be removed, ſo as that the Oꝛder ſhould 

him, and pꝛevent a Settlement; and this he ſaid was a Me- 
dium 
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dium that would neither p2ejudice the Contrait, no) evade 
Statute, Þe compared it to an Ozder to remove on 14 (,, 
befoze fozty Days Stay ; in which Caſe the very making ak 
Oꝛder obſtruted a Settlement; and it may be executed after! 
foꝛty Days. Holt C. J. and Powell contra, That an Ox; 
diſturb him and not remove him, was not within the Mean 
of the Ac; diſturbing him, without Power to remove, is yy; 
and this does not unſettie, no? is it like the Cale of fozty Don 
2dly, It was queſtioned, (Whether ſuch a Stay, &c. would gz 
a Settlement; becauſe the Statute makes the Party's jg 
unmarried a Qualification as well as his Stay, viz, 74 ; 
ſuch Perſon, being unmarried, being hired, &c. Such Service, 
So that the Moꝛds ſuch Service goes to all, not only the Sta 
but the State of the Party. To this Powell inclined, h 
C. J. contra, Such is only ſuch Service, and the Marriage dg 
not hinder the Service; the Contract continues; and ſupy 
the Woman he marries be of the ſame Pariſh, ſhall not that gn 
a Settlement ? 


Inter The Inhabitants of the Pariſhes of Cumner j 
Milton in the County ot Berks. Trin. I Ann. BI 


( 12. ) PON a Special Ozder of Seſſions the Cale was, H. þ 
— ſettled at Cumner, and had ſeveral Childzen bonn thi 
moves to B. Afterwards he removed to Milton, and gained a Settlem 
diene nil there, by renting a Tenement of the Ualue of 10 l. per Any 
2ains a new He became P9002, and his Childzen under the Age of ſeven Vt 
Settlement were ſent back to Cumner, by O2der of two Juſtices, which v 
here, ant.® confirmed at the Seffions. Powell J. held, That when a Cj 
dren, tho un · is ſent with the Parents by reaſon of Nurture, it gains nos 
of Keen 8e tlement; but here the Childꝛen did not come to Milton by On 
Years. The Childzens Settlement ſhall not be divided from the Fath 
Vide ante fqgy that would be unnatural. When a Man gains a Settlement 
oma me een drug Camas mere 

8. Childzen alſo; but if a Widow h 
5 Salk, 259. ſeven —_ marries a Man of another Pariſh, the Childzenh 
. 87. go with the Mother fo2 Nurture, but after ſeven Years of {get 
Holt 578. ſhall be ſent back to the Pariſh where their Father was lt 
—_— wg — gain a — fo2 them in this ＋ Par 

| ing under Coverture, and having 
only as Part of her Þusband's Family, from whom lhe cannot 
ſevered, Holt C. J. Birth is a Settlement, and the firſt £ 
tlement; and there muſt be another ſecond Settlement by i 
Days, &c. to alter the pzimary Settlement. A Child unde 
Age of ſeven Pears is accounted a Nurſe-Child. It a Chil 


put out to Nurſe, oz fo2 Education, tho it be above ſeven 4 
2 
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2 
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— galns no Settlement thereby, as it was held in Sir Paul 
Eng Caſe, The Queſtion here is, TUhether the firſt Set⸗ 
ent by Blrth be altered? It is hard, J confeſs, to remove 
jc Child from the Father. Gould J. The Child may be re- 
moved after the Age of ſeven Years, but not bekoze; he is ſent 
wh his Father ko? Nurture only. Holt C. J. Suppoſe the 
fach and Yother come to A. and then go to the Parith of b. 
within koꝛty Days the Yother be delivered of a Child; the 
gal, tho legitimate, ſhall be ſettled where it was bozn, The 
pal Caſe is fit to be well conſidered; the Father indeed 
ut to maintain his Childzen, but the Queſfion is, Whether 
* Childꝛen by living with the Father gain a Settlement? The 
wiftices cannot remove the Childzen from the Father till he fall 
yDecay. Afterwards this was moved again. Et per Holt C. J. 
je Queſtion is, Then the Father comes with his Childzen to 
jon, and gains a Settlement there, whether that does not 
give a new Settlement to his Childzen, and unſettle them 
to Cumner, the Place of their Birth? Ik a Father be ſettled 
nd die, his Wife being big with Child, and after that the Mo⸗ 
her dies befoze ſhe is delivered, and afterwards the Child is 
m, the Child is ſettled there by his Birth. In this Caſe the 
cttlement of the Father at Milton, is a Settlement to the 
jidzen. The Child is fettled by Birth only, where tis an ac- 
dental Settlement, The D2der was quaſhed. 


Inter The Pariſhes of Farringdon and Wilcot. 
Paſch. 2 Ann. B. R. 


our him to his Place of laſt legal Settlement. 
ie Contrait being good, the Juſtices have no Power to remove 
ll from his aſter befoze the End of the Pear; fo2 they cannot 


fore the 


m Complaint of the Mater. Settled oz not fettled, was 
t bekoze the Court. But as to that, viz. Whether ſuch 


d Gould held, The Mom uamarried went only to the Hiring. 42 
rh _ That it went to the whole Service, by reaſon of 
u Yr | 


Inter 


Ante, pl. 11. 
S. C. , 


Being ſingle, was hired fo2 a Pear; after he had ſerved _ (13. 
» thiee Quarters of the Pear he married, and the Juſtices 1 


Et per Cur', for à Year, 
marrying be- 


expired, 
ul the Agreement between aſter and Servant, unleſs it be performing 
gains a Set- 
tlement. 


lon ſerving out the Pear would gain a Settlement 2 Holt Vide ante, 


= 


Year 


bur 
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Inter The Pariſhes of Little-Kire and Woolfall 
Trin. 2 Ann. B. R. 


6% M Pariſhioner of the Pariſh of A. came to B. with a gy 
urs 4 cate, accowding to the late Act of Parliament; and the 3 
removeable ſtices reciting that Matter, and becauſe he was likely tg berg 
_ — chargeable to B. ſent him back to A. Winnington moved tg Qua 
Vide iofra, the Oꝛder, becauſe he is not removeable till he is ackually charg 

able by the expꝛeſs Moꝛds of the Ad 8 & 9 W. z. c. zo. +; 
totam Curiam the Oꝛder was quaſhed, niſi. Mz. Broderick 
greed the Exception, but ſaid the Keaſon of the Removal u. 
becauſe the Certificate was wrong, and that the Seſſions j 
Authozity in this Batter; fo2 an Appeal lies to them within 
Equity of 14 Car. 2. where a Certificate is made and ſigned 
two Juſtices, Powell J. contra. If there was a Fault in 
Certificate, it ought to appear to be the Reaſon why he was 
back, and the Juſtices at Seſſions have not a Jurisdifign 


Way of Appeal upon ſuch a Certificate. 


Inter The Inhabitants of Malden and Fletwick, 
Trin. 2 Ann. B. R. 


( 15. ) N Omer was made reciting, That whereas Complaint 
8 been made unto us by the, &c. that J. S. who is lately ti 
Cerligcate- into the Pariſh of, &c. with a Certificate acco2ding to 8 & 
men muſtad- W. 3. is aftually chargeable to the Pariſh, and quaſhed,; fo 
ny Tuſtices muſt adjudge him to be chargeable, o2 at leaſt mutt ſg 
chargeable; aPPeared to them that he was ſo; but the Juſtices need not 
ur ſupra. judge the Place that gives the Certificate to be the Plate of 


laſt legal Settlement. 


Inter The Pariſhes of All-Saints and St. Giles in Nt 
| fthampton. Trin. 1 Ann. B. R. 


-.£16-) J JPON an Appeal a Special Oꝛder was made, and the! 
concludes was; One was bozn at A. and came and lived at B. | 


the Pariſh Pears, but never gained any Settlement there; then he rem 
* to C. foꝛ Convenience of getting his Livelihood, and B. gave! 
the Pariſh à Certificate accoꝛding to the late At. The Man became chit 
to which it able, and was ſent back to B. who found that he was laſt eg 
Via.pott zj; ſettled at A. and-ſent him thither. Et per Holt C. J. Che! 
Caſe of Ho- (qt; of the At of Parliament about Certificates, was only to 
Hote359.5.6, courage Pariſhes where poo? Perſons were minded to ge fo 


2 


— Ä 


"Poor, Poor's Rate, Vagrant, &c. 531 


— them; and therefoze it enats, That when the pooꝛ Perſon 
Ml ve chargeable, the Pariſh which gave the Certificate ſhall re- 
".. and p20vide fo2 him as a ſettled Inhabitant, which Wows 
jan Obligation upon the Pariſh which gave him the Certificate 
| receive and p20vide fo2 him againſt that Pariſh which they 
ic the Certificate to. But as to all other Pariſhes, they are 
: thep were bekoze, fo2 the Concluſion is only by reaſon of the 
nds of the Ac of Parliament, which extend only to the Part 
\ phich he was ſent; by Conſequence the Concluſion can ex- 
" no farther. Powel J. This Map of giving Certificates 
1 Thing commonly p2atiſed befoze this Ac of Parliament, 
it was made only to oblige the Pariſh who gave the Certifi- 
to receive him again of the other Pariſh to which the Certi⸗ 
att was given 2 But the Intent of that was not to make a new 
vitlement which was not befoze. But per Holt C. J. Such 
wtifcate is a mighty Evidence befo2e the Juſtices; and ſo is a 
mand and Refuſal ok a Converſion, which yet being ſpecially 
ud, will not be a Converſion, f 


Tawny's Caſe. Hill. 2 Ann. B. R. 


| AWNY being Overſeer of the Poo? of Little-Port in the ().) 
Iſle of Ely, laid out his Money in the Relief of the Poo, No Mncs- 
vas turned out of his Difice by the Juſtices, befoze the End 926022, 
the Year, by which means he loſt the Oppoztunity of making t make « 
ate to re-imburſe himſelf: Upon this he obtained a Manda- nude 5er. 
s direted to the Church-wardens and Overſeers ok the Pooz, mer over- 
nake a Rate to re-imburſe him; Pz. Parker and Hz. Eyre beer. 
ud, That there could be no ſuch Charge, neither by Com- 14 K. te 
(Law no2 by the Statute 43 Eliz. Et per Holt C. J. Tae pl. 5. | 
uit oder the Pariſh oz Dverſeers by a Mandamus to make a 5 104. “ 
t to raiſe Yoney to re-fmburſe an Overſeer, but only to raiſes. c. 
ney fo2 the Relief of the Poo2, no2 can they make a Rate 3 lk. 232- 
vile : The At of Parliament is erpzefly ſo, and muſt be pur- _—_ * 
d: n Overſeer is not bound to lay out Money till he has lt; Holt 579. 
does, he muſt make a new Rate fo2 the Relief of the Pooz, Na alte 
ut of that he may retain to pay himſelf : Tawny ſhould have of ide Poor. 
t(o; he truſted where he needed not have done it; he has not Ante pl. 3. 
lud the Means the Statute gave him, and we cannot relieve 
Et per tot. Curiam, The Mandamus lies not; ideo caſſetur. 
ker Cur", The Church-wardens and Overſeers may make 
e of themſelves, Weld and Page pro le Mandamus. 


—_  - R 
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Inter The Pariſhes of Weſtbury and Coſton. Hill 
r 


LR. Woman big with Child was removed by Ozder of 

= —— A ſtices from Weſtbury to Coſton, and pending the — 1 
an Order ot foze the next Quarter-Sefſions, ſhe was delfvered of a Sagan 
from Bl. after - Child: Coſton appealed, and thereupon the Over of the ty 
wards rever- Juſtices was reverſed ; but the Child was ſent back to Coſtor 
od, it 8. as the Place of its Birth. Et per Holt C. J. Cho here be 
Vide ante Fraud, here was a w2ongful Removal, and the Reverſal max 
427, 485, & all void ab initio: Fraud, oz not Fraud, is not material in t 
528. Caſe ; but the Settlement of the Child depends upon the Rem 


val, foz if that was wrong, they ſhall not eaſe themſelves by i 


Tracy verſus Talbot. Trin. 3 Ann. Coram Holt C 


At Niſi Prius. 
: 24:86) Took Part of a Houſe in the Patiſh of D. on the zd Dy 
Aſſeſſments Decemb. and was rated as an Jnhabitant, and was diſt; d 


ores ed f02 a Quarter's Rate the Chriſtmas following; but the Dift 
be raiſed was taken befoze Chriſtmas on a general Warrant made fo} 
y 1 =>" whole Year; and in Replevin upon Evidence it was ruled | 
& C Holt C. J. 1ſt, That if two ſeveral Houſes are inhabited by ſev 
z Salk; 260 Families, who make and have but one common Avenue o if 
235. trance fo2 both; yet in reſpet of their Oziginal, both Houſes o 
Holt 381. tinue rateable ſeverally, fo2 they were at firſt ſeveral Houſes; a 
if one Family goes, one Þouſe is vacant : But if one Tenem 
be divided by a Partition, and inhabited by different Families, 
the Owner in one, and a Stranger in another, theſe are ſeve 
Tenements, ſeverally rateable, while they are thus ſeverilly 
habited; but if the Stranger and his Family go away, t 
comes one Tenement. 2dly, That H. could not be rated fot 
whole Quarter, fo2 Pooz's Rates are to be aſſeſſed monthly hy! 
Statute; and by this Means a Ban cannot move in the Hi 
of a Quarter, but he muſt be twice charged. 3dly, That i. 
not be diſtrained by Uirtue of the general Warrant made belt 
the Rate; but there ought to be a ſpecial Warzant on puch 
athly, That a Diſtreſs could not be taken fo2 a Quarter's 
befoze the Quarter was ended; but the Jury ſaid'the Cuſtom! 


other wiſe. 
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* 
Domina Regina verſus Hedges. Mich. 4 Ann. B. R. 


Oder was made at the Quarter -Seſſions upon Appeal: (.) 

The Caſe was, Hedges, an Overſeer of the Pooz, account- UponAppeal 
1 befoze two Juſtices, and this Account was allowed; the Pa. ane f 
lh appealed to the Quarter-Sefllons from this Allowance, and verſeer's ac- 

diſallowed the Account, and o2dered him to pay ſo much gonna = 
jier, which they adjudged'to be in his Þands; and fo2 not doing exccurethcir 
tis, they committed him. Mꝛ Eyre moved to quaſh this Ozder, Judgment i» 
jeauſe by 43 Eliz. c. 2. ſe. 4. they ſhould have levied the Ar- Manger 4, 
cars by Oiſtreſs and Sale, and in Default of Diſtreſs have com- uo justice. 
mitted him: And the whole Court agreed, That the Juffſces at 3 
te Seſſions upon the Appeal muſt execute their Judgment in the 55. pl. 5 Ke. 
(ane Manner as the two Juſtices muſt do, and that the two Jy- ib-& 6 Mod. 
tices muſt have ſent their P2oceſs to diſtrain, and upon a Re⸗ 7 
urn to that, that there was no Diſtreſs, ſhould have committed 
jim, Then Darnel moved that it might be only quaſhed as to this 
Bart : Quod fuit conceſſum per Cur. Then Mz. Eyre objetted to 
that, viz. That the firſt D2der, as recited in the Ozder of Ap- 
ztal fo2 the Allowance of the Account, was not by two Juſtices 
Quorum unus; ſed non allocatur; We cannot judge of that upon 
1Recital, ſo as that you may take Advantage of it; you muſt 
hing in that Ozder by Certiorari. | 


iter The Pariſhes of St. Bride's and St. Saviour's. 
Hill. 4 Ann. B. R. 


\ Pooz Perſon was ſent from St. Bride's in London to (« 21. ) 
St. Saviour's in Southwark, and upon an Appeal a ſpecial 2PPreniice 

der was made: The Caſe was, B. was bound Appzentice fo2 — 

pears to J. S. and lived out theſe four Years at St. Bride g bo the Ma- 

With him; J. S. was only a Lodger and had no Settlement there. — 
il) the Court held the Appzentice was well ſettled in St. Bride g, 28. 

i he was not a Perſon removeable, no2 does his Settlement 3 O88. na 

mend on his Maſter, as that of a Wife on her Þusband fo: a Pp 

Atiement; but he gains a Settlement fo2 himſelf within 

4 Car. 2. by fozty Days Inhabitation, and ſo of a hired Ser- 

mt; but the Batter went off upon another Exception. 


Vol, U. R 2 Jen- 


_ Vide ante 
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Jenkin's Caſe. Paſch. 5 Ann. B. R. 


Order le re- AM N Der of Seſſions was made, that the Defendant gay 
lieve his Fa- pay 28. per Teek towards the Suppozt of his F ather.- 
cer ander that Court ſhould ozder the contrary; which was held good. j- 


ſions order 


thecontrary, Cauſe it was indefinite and no ſet Time limited; and if an Ein 
z00d. Happened to fall to him, they might apply to the Inftices, ahn 
wile if a Time was limited. P | 


( 22+ ) 


Domina Regina verſus The Inhabitants of Buckinghy 
Paſch. 5 Anh. B. R . 

a A Special Over was made, wherein the Caſe was i. 

Nothing , A ing a pooꝛ Perſon went to Buckingham, where he took pi 
tlement of a Houſe of W. T. at 3 l. per Amum, and inſiſted whey | 
W. w took this Apartment, that he would pay no Tares fo? tt, butth 

chat is nor the Leſſoz ſhould; this was agreed to, his Rent being the m 

within the AND the greater upon that Account: Thts appeated upon Eviden 

very Words. and alſo that this Apartment befoze the Taking, and whlle he en 

478, 523, tinued in it, was diſtin from the reſt of the Houſe without Car 

524-polt 536- munication, and was tared as a Þouſe of it (elf, and that (Wl 

com: gz. Tar was laid upon W. T. the Leffb2 ; and that while H. li 

5 Mod. 330, there he took his Freedom in the Cozpozation, and once voted; 

232 45+. à Freeman at the Eleftipn of Balllffs foz the C02pozation, & 

582. Juſtices at the Quarter⸗Seſſions adjudged this to be a gu 

Set. and Rem. Settlement: But upon the Motion of Serjeant Broderick 

7 was quaſhed: Þe. inſiſted that ſince the explanatozy Att 3 & 41 

& N. nothing makes a Settlement within that Statute $ 

comes not within the Moꝛds; an explanatozy Ait implying an 

gative of any Thing elſe, Et per Holt C. J. and Powell J. Com 

into a Pariſh and being tared by the Partſh, made a good 2 

tlement without a Notice in CUriting, within the Statute Ja 

But the Law fs altered by 3 & 4 W. & M. and as to his“ 

ting they could not take Notice that that implied a Sttlem 

fo2 a bare Reſidence might, by the Conftitution of the Cop! 

tion, intitle him to that, and his Uotfng was an Afﬀ that teln 

to the Cozpozation, and not to the Pariſh. 
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The Inhabitants of the Pariſh of Dunsfold and 
Ridgwick. Mich. 9 Ann. B. R. 


7 appeared by a ſpecial O2der, that one was hired as a Ser- (24. 
unt to live at Ridgwick fo2 Palk a Pear, and after that was ue (vers! 
u again to live there fo2 another Half Year with the ſame Per- Halte Ver, 
u and thereupon ſerved a Pear in one continued intire Ser- and Service 
i; but by ſeveral Hirings : Sir Peter King urged, That here e een: 
; a Service fo2 a Pear, and a hiring fo2 a Pear, tho' by ſeve- to gain a Set- 
| Contrafts; and that the Þiring need not be by one intire neren. 
tra, and that ſo it had been held; and he cited a Caſe, where s “ 2 
wok a Tenement of 5 1. a Pear, and alſo another Tenement of 

a Pear, and occupied both, and this was held ro be a Rent- 

r of a Tenement of 101. per Annum. Et per Cur', It ought 

ie one iutire Contract, and one intire Service; the one is re- 

ited by the Statute as well as the other. Jf a Service un- 

ſeveral Contracts ſhall gain a Settlement, one that ſerves by 

Yonth, by the Meek, oz by the Day, map, if he continues a 

u, gain a Settlement; one may hire by the Day fo2 Charity; 

t there is Danger of being chargeable in hiring ſuch a Perſon 

the Pear: Fo2 ſuch a Term as a Pear it is not ſuppoſed a 

iſter wotild hire one, unleſs able of Body, and ſo a Perſon not 

p to become chargeable. Alſo the Chief Juſtice obſerved, 

t by the Statute of Eliz. the Retainer of Servants was fo2 

ar; that 14 Car. 2. requires foxty Day's Stay, and that 

bas inconvenient, koz by gaining a Settlement in fo2ty 

ys, Servants grew inſolent; and that theſe latter Aﬀs, viz. 

V. 3. c. 11. 8 & 9 W. 3. c. 30. do but turn the foꝛty Days 

ce into a Pear's Service, and the Piring to be a Retainer 

Pear accozding to the Statute of Eliz. 


lier 


r The Inhabitants of the Pariſh of Honiton and vide ante 


St. Mary-Axe. Mich. 9 Ann. B. R. —— 
| Came to Honiton with a Certificate from the Pariſh of 182 


A. after this he went to the Pariſh of B. and now being concludes 
lo the Pariſh of A. the ſaid Pariſh offered to pꝛobe that he ide Pari gi- 
 [ettled at the Pariſh of St. Mary-Axe; and the Queſtion Ae ori 
»Uhether A. was bound by the Certificate as to Honiton Black 192. 
» 0? concluded as to all Pariſhes whatſoever ? Et per Cur, 1 . 
we the Statute a Certificate. was only an Evidence of a p2t- Vid. e cee 
Undertaking between the Pariſhes, in the Nature of a Con: of s. Giles's 
3 but now tis a ſolemn Acknowledgment, like the Conu⸗ in ere 
of a Fine: And thereby the Party is owned to be legally ante Pl. 16. 
| | ſettled . 


1 
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ſettled there, and that they will provide fo2 him; and ag aj 
Pariſhes on this Certificate are bound to receive him 10 
Pariſh that certiſies is concluded as ta all other Pariſhes ( 
there is no Reaſon why it ſhould differ from an Adjudication h 
this is the Acknowledgment of the Pariſh ſigned by the — 
Officers, and made bekoze tun Juſtices of Peace, who are pn 
Judges, and upon leſs Evidence could have adjudged it 1800 
ment, by which Sentence all Parties would be bound, and th 


is no Remedy but to repeal it. 


Inter The Pariſhes of Evelin in Oxfordſhire and Je 
comb in Gloceſterſhire. Hill. 10 Ann. B ;. 


N Ozder was dzawn up ſpecially to have the Opinion gk! 
ACE) Court, Whether renting of a Mater⸗Mill of 101, per! 
Mill of 101, num would make a Settlement? Et per totam Curiam le, 
per Annum @ Mill is a Tenement, and the Renting thereof muſt gain as 
gas « Set- tlement within the Statute. 


tlement. 
Vide ant. 492, 524. 1 Show. 12. Farefl. 54. 5 Mod. 419. 


Inter The Pariſhes of Gatton and Milwich. Lil 
10 Ann. B. R. 


N Ozder was dꝛawn up ſpecially fo2 the Opinion of 


( 27.) 
Pariſh Clerk /*\ Court; and the Queſtion was, Whether one appel 


bythe Parſon Clerk of the Pariſh by the Parſon, and executing the Office 
us in for Liſe, q Pear, ſhould gain a legal Settlement within 3 & 4 W. & N 
1 which the Mozds are, viz. ſhall execute any annual Office 
Vide ante Charge? Foz it was objeitted, that this was not an annual 
47. 523- fice, 2, Lechmere contra: The Intent of the At was, © 
Shaw, P. I. no Office under an annual one ſhould gain a Settlement, and: 
223. S. C. jus continet in ſe minus. On the general Nomination to the 
756. ice of Pariſh-Clerk he is in fo2 Life. Powell J. His being 
in by the Parſon makes no Difference, no moze than where 
Conſtable is put in by the Leet, and not by the Pariſh; tis! 
than an annual Office, he is not removeable and has Fees. 
J. Þe is but a Servant to the Perſon at Mill: Where he en 
in by Election, he has an Eſtate fo2 Life by the Cuſtom, but! 
is no Deed oz Writing : pom can he have an Eſtate ko; Li 
this Office? Powel J. At that Rate he has not an Office at & 
fo2 a Man cannot have an Office at Mill without Deed. | 
Office of Church-warden was by Common Law, and yet thi 
fo2 a Pear without any Deed oz Writing. So tis of a Pil 
Clerk, he is by Common Law an Officer, and is in fo! 


without Deed ; ſo ruled abſente Parker C. J. 
| 2 POWE 


7. 


4 {© | Lutw. 146 
Q \ \ 7 33 
P E R 8. 1 Mod. 318. 
| 6 Co. 33. 
a A 8 Co. 70. 
| 4 Co. 70. 
| 1 2 1 * By HB 
Winter ver ſus Lovedore. Mich. 9 Will. III. B. R. JJ 8 40 
| Caſes B. R. 


147. 


\ Ejetment a Spectal Uerdif was found, That G. P. was PR 


ſifed of the Yanoz of M. and on the Parriage of his beger ue de- 
Son, ſettled the laid Manoz to the Ale of himſelf fo? Lande, er- 
Life, Remainder to his Mike fo2 Life, Remainder to his cept the de. 
zen in Tail, with a Proviſo, That he ſhould have Power ez. 
ing his Life, and ſo the Mike after him, to demiſe the Pꝛe⸗ Copybolds 
iſes in Poſſeſſion, fo2 one, two, oz thee Lives, oz in Rever- —— — 
in bo one, two, oz thzee Lives, oz thirty Years, oz fo2 any ion. 
umnber of Pears determinable on one, two, oz thꝛee Lives, ſo vid. Ray. 
zuch Demiſe be not of the Demeſne Lands. G. P. reciting that 55 „ 
Lend his Wife held a Copyhold Tenement fo2 Life, demiſed ves, 2+. 
(aid Copyhold Tenement to the Leſſee fo2 thirty Pears, to be⸗ * we 
n aſter the Death, Surrender, oz Fozkeiture of J. S. and his 74, 13 
life; and the Queſtton being, Whether this Leaſe of a Copy: 1 Lev. 150, 
Id was purſuant to, and warranted by the Power? Jt was held 1b. 42. 
this Cale by Holt C. J. | I 


| S. C 
if, That any Leaſe, to commence in futuro, is in ſome Senſe 


1 Inſt. 54. 
Lale in Reverſion, as it is oppoſed to a Leaſe in Poſſeſſion; * 
ta Leaſe within ſuch a Power muſt be conſtrued of a Leaſe to 
mnence in Poſſeſſion after another Leaſe o2 Intereſt already 
[ated befoze the Reſervation of the Power and not after ; and 
it a Leaſe to commence after any other Leaſe, is p2operly a 
ale in Reverſion ; but that a Leaſe fo; Life, to commence af- 
mother Leale in Being, is a concurrent Leaſe; becauſe a Free- 
l cannot expet, but muſt commence in Poſſeſſion pꝛeſently; 
-_ this may be laid to be a Leaſe in Reverſion within ſuch 
a, That G. P. might make a Leaſe in Reverſion abſolutely 
lhiety Pears, by Uirtue of this Power, becauſe the Limita- 
and Reſtrickions are disjoined, and the latter Part is car- 


don by Way of Inlargement of the Power; to which Turton 
L Eyre agreed, Rokeby diſſentiente. 


, That this Leaſe was vold, becauſe it was of Copyhold 
ls; fo2 by a G2ant of the Demeſnes the Copyholds will paſs; 
by the ſame Reaſon, by excepting the Demeſnes the 2 

| olds 


b 


= PRESCRIPTION.” 


holds are excepted; and the rather, becauſe the Power ig yy 
out of the Inheritance, and the Cenant at Will by hig ” 
might deſtroy the Copyhold, which is unreaſonable , and if ger 
were nothing elſe fo2 the Power to wozk upon in this ga, I 
may by Uirtue thereof demiſe the Rents and Services. 


Lord Kilmurry contra Geery. Paſch. 12 Ann. In Cin 


n JE was held, That if a Man has Power to charge Land wit 
chargeLands 1 any Sum not exceeding the Sum of 30001. he may chm 
. of Money, it with 30001. and the Intereſt beſides; fo2 the Intention ig j 
imports In- Charge the Pꝛemilles with 3000 I. pꝛincipal Boney, and that 
deere Courſe carries Intereſt, and none would lend ſuch Sum on ſyr 


f alſe 
Vide Chan. Security, if the Law were otherwiſe. 
h ep. 18, 23, 
28 4 — ow g 
Eq. Ab. 341. 
p. 4. S. C. 
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Star verſus Rookesby. Mich. 9 Ann. B. R. 
Vide Title Fences, Vol. I. pag. 335: 


4 
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reſentation, Admiſſion, Inſtitu- i. 
tion, Induction. | Leon 230. 


Hele verſus The Biſhop of Exeter. Mich. 3 W. & M. B. ie“ 
2 Lutw. 1094. Parliament Caſes 88, Nel. Lutw. 348. Carth. 111. 1 
N Quare Impedit the Biſhop pleaded, That the C 1 . 
Cute vacant on the 15th Day of April, — 2 - att where PL 
tif preſented to him on the 19th Day of May following one fuk qo | 
Hodder; That he examined Hodder, and found him per- inſufficiens 
uam minus ſufficien' in literatura, ac ea ratione fore perſonam — — — 
plabilem & minime idoncam ad habend. beneficium cum cura in mhar Pat- 
gimarum, and therefo2e refuſed him on the zoth Day of June, ticular. 
ud gave the Plaintiff Notice; and becauſe no other was p2eſent: — N 
0 vithin ſix Months after the Avoidance, he collated the other And. 189, 
Defendant (the Incumbent) who was inffftuted. . The Jncunt- cor 
nt pleaded to the ſame Effet. The Plaintiff replied, That b. . 
kodder, at the Time of his Pzeſentation, was Ulcar of another 88. ©24% 
Church: That he was Homo literatus, and in Pzieſfs D2ders : Ode get. 
Chat he was licenſed to pzeach, and had celebzated Divine Ser.: Lure, 
lice many Pears, and was ſufficienter literatus to celebzate the _ 
ne, There was a Rejoinder and Surrejoſnder, (which were laid 
— the Caſe) and thereupon a Demurrer. Et per Cur, 1ſt, Che Ordinary 
dinary muſt examine in convenient Time, and after that refuſe and reuter 
i convenfent Time if he does not, he is a Diſturber by his De⸗ — 
Teen refuſe, quia criminoſus, he need not i* ears. 
i Notice of his Refuſal, fo; the Erime is as much in the Co. 
= of the Patron as of the Biſhop, and in that Caſe the 
* incur from the Avoldance; but ik he rekule, quia illi- 
* be muſt give perſonal Notice, and the Lapſe ſhall incur df give 
"= - Jekulal. 3 Cro. 119. 1 Lev. 31: Dy. 327. 2 Ro. 364. — — _ 
b, hat the Oꝛdinaty might well refuſe him now, as unfit fo2 necks 
| Meters tho he had been allowed fo2 a fozmer. 4thly, It was ante 
Kdrtermined what Learning was neceſſary: White the Liturgy 2 
nb — + that Language was undoubtedly necclaty; now 
ed the Liturgy is in Eogliſh: But it was obſerved that 
— * 5 a Clerk ſhould be able to anſwer his D}- 
—_— give an Account of his Falth in Latin, accoꝛding to 
al 'tbip, The Court held this Pleading too getietal 
1 0 becaule 


r c 


Preſentation, Admiſſion, &c. 


S. C. 3 Lev. 
382, &c. 


x Show. 501, 
441, 493, 41 


( 2.) 


Wherea new 
Adyowſon is 


ereared by the Declaration ſet foxth, That St. Martin's jn the Fields hei 
pe ne u great Pariſh, an Ac of Parliament was made 1 Jac, :, | 
far take the Pariſh of St. James out of it, and make it a Parig 


ſame Rules 
of Law and 


Prerogatives Aicar of Sr. Martin's, the firſt KRefo2; and appointing the Þ 


of the Crown 


as an old one. trona ge, after the Death of O2. Tenniſon, to the Biſhop of Lond 
nately: Virtute cujus D2, Tenniſon was firſt Refo2, and bel 


longed to the King and Queen to pꝛeſent by Pꝛerogatibe: . 
this the Biſhop demurred, and Dy. Birch pleaded the Statute 


ok October till the firſt of July following, 8c. To this the 


Before the 
Reforma- 
tion the P 


preſented 
upon Pro- 


| B 
Incumben, againſt P2oviſions; but notwithttanding that the Pope i 


Incumbent. 


* 25 E. 3. the Pope would collate if the Incumbent was made 


becauſe it was not ſhewn what Learning he was defeain, | 
whereas it ought to be certain, becaule it is traverfable, and j a 
Clerk die, to be tried by a Jury, and the King's Courts tg fud 
of ft; and the Law will the rather require a Certeinty, becang 
this Arſwer is to diſable a Man in his Pꝛoki ſſion, and put 
him of a Freehold. Judgment was given koz the Plaintif 


Dominus Rex & Domina Regina werſus The Biſhoy 
London and Dr. Birch. Mich. 7 W. III. BR. 


3. Comb. 301. Holt 383. 


I* a Quare Impedit againſt the Biſhop of London and Dy, Bic 
fo2 hindzing to pzeſent to the Pariſh⸗Church of st. James 


it ſelf with Cure of Souls, and ©2., Tenniſon, who was the 


and his Succeſſozs, and the Lozd Jermyn and his Heirs alt 
ſo, was afterwards made Biſhop of Lincoln; whereupon it! 


25 H. 8. and that by Uirtue of the ſaid Ac, the Archbiſhop of Cz 
terbury gave Dy, Tenniſon a Diſpenſation to hold this Chun 
in Commendam; which the King confirmed, from the 22d D 


to2ney General demurred. 1ſt, Jt was objefed fo2 the Defend | 
that this Pꝛerogative was unreaſonable; but the Court aſi 
ed, That ſince the King made the Church vold, it was no hi 
Matter that he ſhould be allowed to fill it; and the Patron ! 
not much hurt, fo2 it was only one Life exchanged fo2 anotj 
and Sir Giles Eyre held, That if a Parſon be pꝛomoted to bf 
Biſhop, the Church was void by the Common Law; but! 
Reaſon of it was not from the Jncompatibility, becauſe ozigin 
ly the Biſhop was fncumbent ok the whole Dioceſe, and (er! 
the Cure by others; and the Court did admit that the Cin 
did not anciently ererciſe this Pꝛerogative, but the Pope dd 
Uſurpation; and that notwithſtanding the Statute of Pꝛobil 


ſhop, 4 E. 3. 5. Owen 144. Then 7 H. 7. c. 8. was 


on. Vide Cotton 458. Mo. 399. 3 Cro. 5, 6. Owen! 


Win. 94. 2 Cro. 691. Dy. 228. which was but a (uddel © 
nion. 


Ws + * 4 « 


— Preſentation, Admiſſion, &c. 541 


» 


A They held, that the King's Turn was not ſerved by 

"ing the Commcndam ; fo2 the Diſpenſation was only to 
re the Avoidance, and the Confirmation continued the Poſſel⸗ 
© but transferred no Right. 3 ROE 
"ap, This being a new Patronage created by AZ bf Parlſa- fob. 25. 
Al. not in elle befoze, which appoints a particular Perſon to 1. rep. 67. 
uu the firſt Turn after the next Avoidance; it was objetted, 
rat no Body could ſay the King ſhould pꝛeſent, when the Ack 
q otherwiſe ; and this was therefoze a Caſe exempt from the 
fogative ; But the Court held, that the Af did not interfere 
it) the Pꝛerogative. Ik an Ctate-Tail is created by Ac of Par- 
ment, it is ſubjet to ſuch Bars as other Lands intailed are. 
The (Life hall be endowed of a new Eſtate. Vide 8 Co. Che 
ners Cale; à pari ratione a new Refo2y ſhall be ſiibjet to the 
ing's Prerogative. 
thy, It was objeXeb, That this new Church, as to Dy. Ten- 
don was a kind of Donative, he coming in without Inſtitution 
induction, and that the pzeſentable Parſonage does not com- 
ence till after him, by the Co2ds of the Statute ; and that in 
iſe of a Donative, the Pꝛomotion of the Incumbent does not 
ke a Ceſſion. | | 
Curia contra: Fo; in Point of Eſtate, the Right of Pꝛe⸗ 
itation commences by the JPalling of the Ack immediately; but 
Point of Jntereſt, not 'till the Avoidance. Vide 3 Cro. 323. 
900. 107. 4 Mod. 190. Shower 164. 3 Lev. 352. S. C. 


Ladd verſus Widdows. Mich. 1 Ann. B. R. 


PON a Potion by Serjeant Selby fo2 a new Trial in a. (3) 
Quare Impedit, wherein the Point in Jfſue was, Whether ue, gcaroy 
t Church was Oonative oz Pꝛeſentative? Evidence was p2e- Impropria- 
ded of ſeveral Pꝛeſentations; and the Court, viz. Holt C. J. 99 dur aot 
d Powell J. held, That tho a P2eſentation might deſtroy an nale 80. 
mopꝛiation, yet it could not deſtroy a Donative, becauſe the 
tation thereof was by Letters Patent, whereby Land is ſet- 


2 ihe Parſon and his Succeſſo2s, and he to come in by 
ation, 


S 2 Prin- 


* 


= 
— A. Mm... - 


— 


Vide 1 Lev. 
204. 
Hale's P. C. 
215 to 225. 
Hawk. P. 4 
310, 311, &e. 


(1. 


Who is an 


ſtealingwith- 
in . 4 W. 
& M. c. 10. 
N. B. Fare ſl. 
129 to 157. 
Vide Cro. 
Car. 340. 


Vide Kely. 


$2, 13 
And. 116. 


(2. ) 
| Where Sta- 
rute makes 
an Oftence 


within it, 
though not 
named; o- 
therwiſe 
where it 
makes a par- 
ticular Fa 


Aider andAſ- 
ſiſter in Deer- 


| Felony, Ac- ; . R 
2 juſta venatione & occiſione Dame præd. viz. perſuadendo & 1 


| perly) are tando præfat. Rolfe to kill the ſame Deer, and lending ©! 


Principal and Acceſſary. 


Domina Regina verſus Naſh. Mich. 1 Ann. Bl 


Teo a Convittion of Deer ſtealing by Tuftices of peu 
on the late Statute, the Queſtion was, Uhether 


not preſent, but pꝛocuring, advifing, and abetting 
lending his Gun, Dog, &. befoze the Fact, ſhoul 

fafſd to be aiding and abetting therein? Holt C. J. incl 
if, That he was not within the Tozds, not being au 
preſent at the Fact, becauſe the Statute is to be conſtrued grin 
fo2 that it takes away the Pꝛivilege ok a better Trial, viz, | 
pares. 2dly, Becauſe it adds a farther Penalty to what . 
an Offence befoze : He ſaid there might be an aiding and ab 
ting befoze the Fact, viz. by Advice, &c. oz in the Fa?, by be! 
p2eſent ; o2 after the Fai, by abetting the Party, Vide Dy. if 
Co. Ent. 56. The other Judges heid Aiders in the Fat © 
be P2incipals, and then Atders and Abettozs would mean 
thing. Quod Holt negavit, ſaping, All that are p2eſent may 
ſaid to be Pꝛincipals as to an Aion of Treſpaſs, but not as 
the Penalty of this Statute ; And this Diverſity is apparent 
other Caſes, f02 one aiding and aſliffing upon the Statute 
Stabbing ſhalt have his Clergy, whereas a Pzincipal ſhall ut 
fo in the Caſe where two went to bzeak a Þouſe, one byoke 
and enter'd, the other ſtood upon the Ladder and receive ( 
Goods; he that ſtood upon the Ladder ſhall have his Cle 
and the other ſhall not, being a P2incipal. 


Domina Regina verſus Whiſtler. Hill. 1 Ann. BI 


OLFE and others were convicted of Deer-ſtealſng u. 
3 & 4 W. & M. c. 10. and that Whiſtler was illicite 
injuſte auxilians & aſſiſtens præfat. Rolfe, &c. in illicita & 


to hunt and kill, and Hozſes to carry away the ſaid Deer, can 
formam Statuti; and whether this was an afding and fil 


within the Statute, was the Queſtion. Powell, 1 


more penal. Far. 129. 8. C. Rep. A,Q 25. Holt 215. 
4 


Privilege of Perſons. 543 
—1 Juſtices, held that it was; but Holt C. J. contra held, 
chat the Convition ought to be quaſh'd, koz that where a Sta- 
att makes that Felony, which was not ſo at Common La 
qers and Abettozs, accozding to the Notion of the Common 
lun are within the Statute, tho' not expꝛeſſed; but where an 
Fence at Common Law is only made moze penal, Aiders and 
qhettozs are not to be underſtood of ſuch as aid befoze and after 
te fat, but ſuch as are pꝛeſent only: Theſe were only Accefſartes 
Common Law, and are not within the Ack. Vide 1 Cro. 474. 3 s 150. 
Dal. 11, 22. P oſtea, in the ſame Caſe, Holt C. J. ſatd, De held city y 
jt lane Diverſity, with this farther, that this is to be under- 

ad when an Dffence at Common Law is made maze penal by 

; particular Deſcription of the Fai, and not under a general 
"nomination of the Crime; as if this Statute had enafed theſe 


bmmalties on them as Treſpaſſes, as tis done by the Statute y;,. , Salt. 
+ Malefactoribus in parcis. Vide 1 And. 116. Hale 51, 216. 161, 182. 


\ 


Privilege of Perſons. e 


197, 641, & 
1466. 1 Sid. 319. 2 Sid. 164 1 Vent. 137. Cro. El. 138. 


Kirkham verſus Wheely. Trin. 7 Will. III. B. R. 
(1) 


) an Action Qui tam, the Defendant pleaded that he was ſeeftaigten 
an — the Court of Common Pleas, and that in che Nega- 
Attoznies de C. B. were not ſuable elſewhere : To this un — 
the Plaintiff demurred, iſt, Becauſe the Plea is only Ante 30. 8 C. 

| the Negative, and no Jurisdi#ion is given to any other Comb. 319. 
ut. 2dly, Becauſe there is no Defence by Venit, but Dicit ES 
. Per Cur : As to the Plea being in the Negative, it is well |. = 
ugh; fo2 the Pꝛivilege is not traverſable and triable per Pais, nit & 37 

lt a Batter of Law of which we take Yotice; and venit & di cir, or dicic 

5 02 dicit only, is a ſufficient Defence in this Caſe. 14 H. 6. . 4 
5 19, | | 1232 

ide Prox. 

Ca ſum. 


Stephens 


y_ 


Privilege of Perſons, 


. Stephens verſus Arthur. Eodem Terming, 
(2) HE Defendant pleaded to the Jurisdifion thus, «;,, 
— idem Arthurus in propria Perſona ſua dicit, That he i; 


ute. f, Ke. Clerk to a JPPothonotary of the Common Fleas ; and it was g 
2 Lutw.1590- jefted, that he did not ſay Venit & dicit, Et per Cur, Venit 1 
Patt of the Plea, but dicit begins the Plea; dicit alone Nc 
him to be in Court, and here it appears be ts in Cuſtogia, 


Lane verſus Saltmarſh. Hill. 8 Will, III. AI 


(3.) N Attozney de C. B. being ſued by Bill in B. R. Buys 
. moved te might be diſcharged: Denied per Cur'; pg 
him plead his Privilege. | | 


Brown's Caſe. Hill. 9 Will. III. B. R. 


1 
Philizers ce Philizer de B. R. was arreſted per breve, but diſcharged » 
1 common Bail; fo2 he ought to be ſued by Bill, as pref 


1 Lutw. 44, in Curia. Per Cur, abſente Holt C. J. 
641, 1466. 


Branchwait verſus Blackerby & al- Hill. g Will. Ill B. 


(5s) [FF a Pan hath a joint Cauſe of Aﬀton againſt two, one an9 
fora ef I tozney, and the other not, he muſt arreſt both, and declare; 
A8ion a- gainſt them as in Cuſtody. A Bill cannot be filed againſt a pn 
gainft an *"- lan pꝛivileged in Uacation, fo2 then he is not pꝛelent in Con 
anocherMan, and ag to the Uacation, it begins the laſt Day of the Term, i 
both mult be (gon as the Court riſes, (Vide 2 Lev. 129. 1 Vent. 298.) 
Vis Sund. Note; The Bill muſt be filed, tho the Attozney agrees to n 
68, 69. Pear and diſpenſe with it; but it may in ſuch Caſe be filed att 


Caſes 3+ wards, Paſch. 9 Will. 3. B. R. Robert's Caſe, 


Anonymus. Hill. 2 Ann. B. R. 


( 6.) Came to confeſs an Tnditment, and the Court held, tl 
Privilege he had no Pꝛivilege, cundo & redeundo, becauſe thi 
dende & re. wag no Pꝛoceſs againſt him. 


- 


Vide Raym. 100. 5 Lev. 343. 
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at: 


Privilege of Perſons. 2 
N S. C. 1 Salk. 
Dillon verſus Harper. Trin. 2 Ann. B. R. 1 


Vattozney de C. B. being ſued in B. R. pleaded his P2ivſ- (7. 
lege; to which it was demurred ſpectally,” koz not conclu- Where Pri- 


vilege of an 


ic lis Plea with a Profert of a Writ of Pyivilege, teſtifying Aroraey i 
is being an Attozney, &c. Et per Holt C. J. The Difference pleaded with 


a Writ, his 


. if Privilege of an Attozney be pleaded with a Crit, the being an At- 
vfcndant cannot be dented to be an Attozney; if without, he corney can- 
py, and then a Certiorari ſhall be awarded to certify whether he mo_—_ 
an Atto2neY, 02 not. wiſe if with- 


Out. 


Scawen Verſus Garret. 


0 an Action in B. R. the Defendant pleaded, That he was « 8. ) 
an Attomey at the Common Pleas: On Demurrer een 

. Ward objecked, That he ought to p2oduce his Crit, and Arcorney of 

include with a Prout patet per Recordum ; and alſo that he laid C. —_ 

;Venue, alledging no Place where he was Attozney, noz where Wertungen 

; Court of Common Pleas ſits. Et per Cur, viz. Holt C. J. Seal, nor a 

qwhich the reſt afſented, An Attozney may plead Pꝛivilege with — 2 

rofert of his WUrit, if he will; 02 with an Eremplification of C. . 6c. 

F Recozd of his Admiſſion ; 02 he may plcad it as he does here, vid. 18aund. 

dit is well enough, fo2 ſo are the Pꝛecedents, and the Plain- 2 * 

f may reply Nul tiel Record. Vide 1 Brown. 2. Thom. 4. Cliff s Mod. 114. 

6, Brevia judicialia 169, 172. Cited per Broderick. zdly, There god. 310: 

no need of a Venue to try where he was Attoznep, ko; it be- Hosts. 80. 

[aYatter concerning his Perſon, was triable where the Mrit Lilly Eat. 3. 

bought : So in Treſpaſs, if the Defendant pleads Son villain 

ardant, and the Plaintiff replies Frank-home, it muſt be tried 

re the Urit is bꝛought. As to the 3d, he wondered how that 

er came to be allowed; fo2 that this Court ſend Writs to the 

jiet Juſtice of the Common Pleas by that Mame: And unleſs 

ere this is held to be Part of the Deſcription of a Recozd, it 

1 never be neceſſary. 

Pvilege of Jurors, Raym. 113, 144. 1 Lev. 159. 


vilege of the King's Servants, &c. Raym. 152, 180. 1 Lev. 
37 265. 


Privilege of Place. 


Privilege of ER Walter Chief Baron, the Cauſes of Pyivilege in! 
nee! agg Exchequer are, 1ſt, Jf one be Jnfo2mer foz the 
quer. Ki 
6 Mod. 305: 2diy, Ik one be Accountant to the King, 3dly, J. 
— 2 be Debto2 to the King. 4thly, Where one is an Ox 
pl. n of the Court, oz attends an Officer of the Court. Alivayg vj 
: Lutw. 46. the Plaintiff is pzivileged, the Suit is by Quo minus; where 
Deſravant ls pzivileged, the Sult is by Bill. 31 H. 6, 
22 Hl. 6. 19. b. 
— A rit was delivered to the Barons of the Exchegurt 
tc Exchbe- Open Court, commanding them to ſtay a Suit between Wi 
quer, dum- nd Rookes, by dummodo non tangit nos vel, &c. and the tu 
nes was diſaflowed, fo2 that the Defendant might have pleaden 
Matter to the Juriſsdition of the Court: Jt was admitted, C 
there is ſich a TUrit in the Regiſter, but there are ſeveral ws 
there which no Uſage o2 Pꝛecedent does warrant, of which il 
is one, Et per Walter Chief Baron, Where one intitled to 
Pꝛivilege of this Court is ſued in C. B. this Court ſends a | 
perſedeas ; but if it be in B. R. they do not ſend a Superſcd 
fo2 that would be to ſuperſede the King; but the Pyattice is, 
fend up the UWrit-Book by the puiſne Baron, and demand | 
"Vflene, Trin. 3 Car. In Scac. 
Privilege of the King's Palace, &c. Vide 6 Mod. 73 to 
1 Mod. 76. 1 Sid. 211. 1 Lev. 106. 1 Vent. 169. 2 Mod.! 
3 Inſt. 141. Pryn's 4 Inſt. 18, 19. Philipp's Regale Neceſlan 
Chap. 1 & 3. 1 Hawk. cap. 21. | 


Prohibition and Conſultation. ** 


3 Bulſt. 51. 


S. C. 1 Show. 


otter ver ſus Friend. Hill. I W. & M. B. R. Rot. 39. 158, 172, 


Vide Raym. 
123, 189, 191, 219. Cro. El. 88, 666. Carth. 142. 3 Mod. 283. Comb. 160, Holt = 


N Executoz being ſued fo2 a Legacy in the Spiritual (1. 
Court, pleaded Payment, and offered to p2ove it by enge 
one Witneſs, which the Judge refuſed, and gave Sen « Lepacy,for 
tence againſt him. Upon this Matter ſuggeſted, a fon 
ohibition was moved foz. Et per Cur, ff, Mhere the Eccle- — — 
cal Court proceed in a Matter meerly Spiritual, if they Wired. 
xeed in their own Manner, tho that is different from the ast ca 
mmon Law, no Pꝛohibition lies; as in Pꝛobate of Mills; 36. 
ik they refuſe one Witneſs, no P2ohibition lies. Noy —— — 2 
Ro, zoo. 2Dlp, There they have Conuſance of the oziginal win“ 
ter, and an Incident happens which is of tempozal Conu- Lev. 164, 
xt, o2 triable by the Common Law, they ſhall try the Jnci- 2: 64. 

it, but muſt try it as the Common Law would: Thus in a Temporal 
it fo) Tithes oz fo a Legacy, if the Defendant pleads a Re- —_— 
{ 02 Payment, oz in a Suit to pꝛove a Mill, if the Defen: according to 
it plead a Revocation. 1 Ro. Rep. 12. 2 Ro. Rep. 42, Yelv. 92. Rule of the 
in the Caſe at Bar, they ſhall try the Matter of Payment oz Cen on 
Payment, but then they muſt admit ſuch P2oof as the Com- vide pot pl. 
n Law would, oz otherwiſe they rejet the Cauſe themſelves, 1d 28 
ought to be p2ohibited. zolp, A bare Suggeſtfon, That the; 7 
endant has but one Witneſs, and that they take Exceptions 6 Mod. 239. 
is Credit and Reputation, is no Cauſe of Pꝛohibition; fo2 if 

damit the Pꝛook of one Witneſs, whether he be a credible 

neſs, 02 not, they ſhall judge, and the Party has no Reme- 

wt by Appeal. 4thly, That it is not too late to come fo2 a 

vhibition after Sentence; koz the Sentence in this Caſe is the 


vance. Conſultation dented. 


v Katky and The Church-wardens of Watlington in 
Suſſex Trin. 4 W. & M. B. R. 


i in the Spiritual Court fo2 taking away two Bells out ( 
the Steeple, and a Pzohibition was granted; ko; the **obibirion 


ach warden is a Cozpozation, and the Pꝛoperty is in him, in ide 30m 
ie may bung Trover at Common Law, N ; rualCourtfor 
Vol, IL P Whar- taking Bells. 
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548 Prohibition and Conſultation, 


See 6 Mod. 


11 tar Wharton verſus Pits. Trin. 4 & 5 W. & M 

18K. 34,35 
(4) Suit was in the Admiralty againſt the Mafter and 8 
. which lay in the Thames, fo2 heedlefly running over anothe 
wiralry de. Ship, and the Oefendant there moved fo2 a Pꝛohlbition: 00 
8 — Plaintiff infozmed the Court, that the Defendant would not 
l ſo that he could have no Remedy at Law; upon which F 


wouldappear pear, | 
and give gail. Court refuſed a Pꝛohibition, unleſs the Defendant would appe 


4. and give Bail. 
Ray m. 3. 3 Mod. 244. Poſt 553. 
(4) 


Harris verſus Hicks. Hill. 4 & 5 W. & M. 3 
Prohibition 


quoadannul- I) ROHIBTITION was moved fo2 to the Eccleſiaſtical co 
— ky] of Coventry, where a Suit was againſt the Plaintiff in 
baſtardizing Ceſt, in marrying his firſt Wife's Siſter, ſuggeſting that the (; 
ifue. _ ſecond TUife was dead, and by his ſaid Wife he had a Sqn, 
0123 Whom an Eſtate was deſcended as Þeir to his Mother, and 
3 Lev. 410. notwithſtanding that he had pleaded this Matter, they went on 
ruten 1059, annul the Marriage and baſtardize the Jſſue, Et per Cur, A 5 
4 Mod. 182. hibition ſhall go as to Annulling the Marriage 02 Baſtardizingt 


Carth. 271. Iſſue, but they may p2oceed to puniſh the Inceſt. 


call'd Hinks 
verſ. Harris. S. C. 4 Mod. 182. Comb. 200. Caſes B. R. 35. 


0mm Hawkin's Caſe. Hill. 8 Will. III. B. R. 
p C5.) J Libelled in the Spiritual Court fo2 calling him a Ku 
＋ Suit for „ a Knave, and a Knave indeed; and a 12ohibitton | 


calling H. granted, becauſe nothing was ſaid that could make him liable 
Vido Far. z.. Eccleſiaſtical Cenſure. The Statute de circumſpecte agatis 
Poſt 692, tions only ſuch Defamattons as are punifhable in the Spltit 
693 % , Court; and fo2 ſuch as the Sptritual Court cannot punil 
5G. Party ſhall not be liable there: The Reaſon why the laying it 
3 Lev. 17, Hands upon a Clergyman was there ſuable, was, becaule 
1194137»55% Clerk having habitum & tonſuram, which made him known, 


an Affront to the whole Ozder. 


Prebiticon Gardner verſus Booth. Trin. 10 Will. III. BI 

maybegrant- | 

— AJ HERE it doth appear in the Libel, oz by the Pa 
ings in the Cauſe, that the Conuzance of the 


Cauſe 1s not 


of ſpirirual does not belong to the Spirital Court, a Pzohibition m 
otherwiſefor moved f62 and granted after Sentence; and this holds 1 
cirivg, out of Caſes but where one is ſued out of his Dioceſe ; fo2 there 


Viae Fareſl, doth not take Advantage of it befoxe Sentence, he ſhall un 
2 


Vc 


Vide Fareſl, 
137, 148. 
S. C. Caſes 
B. R. 196. 
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1— 6 _ — — 
Pobibitiol after Sentence; ratio eſt, becauſe the Cauſe doth 3 


mg to the Spiritual Court; and tho" it doth not belong to $encence, 


at Spiritual Court, it belongs to ſome other, and not to the vide Fareſl. 


9 Tempozal Court. wins 
1 Show. 158, 172. 6 Mod. 252. 1 Sid. 65, 632. N. B. 2 Ley. 230. 


bop of St. David's Caſe. Paſch. 11 Will. III. B. R. (. 
Vide this Caſe, Title Biſhops, Archbiſhops, c. 


Part 1. page 134- 
(8.) 


dfrey verſus Llewellin. Trin. 11 Will. III. B. R. 
Where Mat- 


HERE the Patter ſuggeſted fo2 a Pꝛohibition appears ter of the 
upon the Face of the Libel, we never inſiſt upon an Afi Suggettion 


ut; but unlels it appear upon the Face of the Libel, oz if you — 


be fo2 a Prohibition as to moze than appears on the Face of Ads vit is 


Libel to be out of their JurisdifFion, von ought to have Ati: — 


nit of the Truth of your Suggeſtion. Per Holt C. J. & poſtea Ante 461. 


n. 12 W. III. B. . Vide 2 Ca 45. 1 
T. Hon 593 · 


lachin verſus Maultin. Mich. 11 Will. III. B. R. 


Na Declaration in Attachment ſur Prohibition, the Caſe was, u. Ude, 
chat the Plaintiff lived in Nottingham within the Province Tirhesin one 
York, and there ſubtrated Tithes, and then removed into eme ans 
ncolnſhire within the Pꝛovince of Canterbury: Afrerwards he another, Af- 
wened to go to York, and was ſued there in the Court of the zarsen de. 
chbihop, fo2 the Subtraftion afozeſaid, and had a Pꝛohibition — firſt, is 
2H. 8. c. 9. £02 citing him out of his Dioceſe. But at laſt, erz cited 
ir Debate, a Conſultation was awarded; foz that the Subtra- Cage 
nok Tithes is local, and muſt be ſued befoze the Owinary of en awarded. 
it Place where the CUrong was done; otherwiſe in Caſes tran: $780» 
0, ubi forum ſequitur reum: And as it was argued by the local. 2 
lunſel, this is not citing out of his Dioceſe within the Sta- ®*y=- 93. 
. becauſe the Dioceſe where he lives has not a Jurtsdition ; 1 0085 
dif he might not be cited in this Caſe, the Thing would be 107. 
iedileſs and diſpuniſhable. Vide Godb. 191. 1 Ro. Rep. 328. = $ Mod 


0. 97. 13 Co. 4. Winch 570. 2 Ro. Rep. 448. 3 Mod. N.Lutw.335. 

l. 2 Brown, 12, 28. | Carth. 276. 
3 Salk. go. 
Caſcs B. R. 
252. 
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Jones verſus Stone. Trin. 12 Will. III. B. 


( 16.) FE ade JONES, the Uicar of N. was libelled againg 
— ere the Spiritual Court, fo2 that by Cuſtom Time gy 
cal Court a- Sind the Uicars of S. had by themſelves, O2 others, dad 
painlt che. perkoꝛmed Divine Service in the Chapel of Chawbury, fo; w 
for nor per- there was ſuch a Recompence ; and that he neglecked. The! 
forming Be fendant came fo2 a Pꝛohlbitlon, and without traverſing 
in che Ch. Cuſtom, ſuggeſted that all Cuſtoms were trlable at Can 
pel of C. as LL QaWt And Yz. Harcourt urged, That it was enough fo) a | 
eo Pro fibition, that a Cuſtom appeared to charge the Uicar wit 
hibition de- Duty fo2 which he was not liable of common Right. Et 
e ee e ene ee 
at. Uſtom, 5 0 
8 map puniſh him if he neglets that Duty; the Cuſtom might 
a reaſonable Commencement by Compoſition in the Spit 
Court, and begin bp an 22 Ai : ne ons Pil 
tion only is not a ſufficient Gzound fo2 a Prohibition, unle 
Fareſl. 85. concerns a Layman; whereas here it is an Eccleſiaſtical Rig 
F.N. B. 51. b. an Eccleſiaſtical Perſon and an Eccleſiaſtical Duty, and the 
ſcription not denied; notwithſtanding 2 Inſt. 491. J never tt | 
get a Pꝛohibition to fay a Suit in the Spiritual Court agai 


Parſon fo2 a Penſion by Pꝛeſcription. Vide 1 Vent. 3, 120, 


CS CA, 1 — = wo .. * 


Sir Baſil Firebraſs's Caſe. 


Probibirion as chief Ranger of Enfield-Chaſe, and now a vill 
rays; tot „ erhibited againſt him in the Chancery of the Outchyf 
RE pio. Diſcovery of what Deer he had killed, and what Timber, Ws 
very of Mar- &c. he had felled and cut down, and by what Warrant, ant 
ters to wake ſhety Cauſe why his Patent ſhould not be repealed. And tot 
dant forfeit Suit a Pꝛohibition was granted niſi; fo2 he ſhall not be oll 
his Free hold. tu anſwer upon his Dath, what is to make him fozfeit his Pl 
4 Leon. Cal. hut it ought to be p2oved againſt him. 


Vide ante pl. 1. Raym. 88, 221. ä 


6412. Earle verſus Paine. Mich. 12 Will. III. BI. 


Treſpaſs in 


B. R. for ta - | 
2205 of — AINE, a Cuſtom-houſe Officer exhibited an Jnfozmatis 
der of Er- Seizure of a Hogſhead of Tine belonging to h;. E 


chequer, an and ſeized fo; not paying Cuſtom. Earle neglefed to ＋ 

mee” and enter his Claim in the Exchequer, but in the mean 

depending bꝛought Treſpaſs in B. R. againſt Paine. Upon Notion the 

there. rons 92dered the Pꝛoceedings in the King's Bench ſhould be! 
1 


— Prohibition and Conſultation. 5 = 


5 and the Cauſe there removed into the Exchequer in the ſame Exchequer 
erate and F 02zwardneſs : Earle was ſerved with the O2der, but — 4 
\tpithſtanding gave Rules ko: pleading; whereupon an Attach- 
unt was iſſued by the Exchequer againſt him; whereupon he 
nejed here fo2 a P2ohivition to the Court of Exchequer, And 
Rule was made to hear Counſel; on the Argument ſeveral Pre- 
ments were cited, one in 19 H. 7. Rot. 16. exaitly like this. The 
qurt took Time to conſider of the Pꝛecedents, and in the mean 


eine the Matter was compounded, Vide Reg. 187. 2 Inft. 551. 


Anonymus. Hill. 12 Will. III. B. R. 


| the Biſhop of Wincheſter's Caſe, 2 Co. 45. It is held, {13:2 
That in a Suit fo2 Tithes in the Spiritual Court, H. may ſhall —— 
vie a Prohibition, ſuggeſting a Pꝛeſcription oꝛ Modus, befoze og for « Modus 
ithout pleading. But this ſeems not to be Law, foz 12 W. 3. en le 
H. a Prohibition was moved fo2, ſuggeſting a Cuſtom, &c. ter. unles 
per Holt C. J. and the Court it was denied, unleſs thep ic be pleaded 
raded it below, becauſe perhaps they might admit the Plea. Polts:6 657 
I 10 W. 3. B. R. ft was ſaid by Holt C. J. That if a Modus 5 
pleaded in the Spiritual Court and admitted, no Pꝛohlbition 

jll go; but if the Queſtion be, whether a Modus oz no Modus, 

Phitition ſhall go, and ſo is the Law, viz. Mhere⸗ever the 

bitter which you ſuggeſt fo2 a Pꝛohibition is kozeign to the Li- 

ch you muſt plead it below, befoze you can habe a Pꝛobibition; 

| = where the Cauſe of Pꝛohibition appears on the Face of 


Jacob verſus Dallow. Paſch. 1 Ann. B. R. $.C.Fareſl 8. 


6 Mod. 230. 
5 Mod. 436. 


HE Plaintiff declared in a P2ohibition, ſetting fo2th & 
preſcriptive Right in the Plaintiff and thoſe whoſe Eftate 24 14. 
jad, Kc. to a Seat in the Church, and that the Defendant K. narine a 
miſing a Uſage Time out of Bind, had libelled againſt him Nett 10 4 
the Spiritual Court, fo2 diſturbing him in ſitting there; and Sear in « 

vs that he had denied the Uſage in the Spiritual Court, and Chuseh, and 
{Judge had refuſed to allow his Plea: The Defendant traver⸗ fturded, may 
the Plaintiff's Pꝛeſcription, and pleaded his own Uſage; upon ſe in che 
ich there was a Demurrer : Hz. Eyre urged, That tho the Curso bee 
* had by his Demurrer confeſſed his Pielcription to be his Poſlefion 
ic, and by Conſequence that he had no Right to the Seat; Wet 
th Defendant grounding his Libel below upon a Cuſtom 103. 
i 1 p. . there, e _ * my a 9 — 
 netl. 94. Noy 78. 2 Jo. 3. Holt C. J. held at if the 1K 4b. 457 
antiff had not a Title by Pꝛeſcription, he — not to bt 8 


ſturb 


g 


8 — 
— — 


. "WE. [ 555 3 
952 Prohibition and Conſultation, 


rb the Poſſeſſion of the Defendant; and the Ozdingty d 
3 ſuch Oiſturbance, and map ſettle it deco n 
ſage and Poſſeſſion, unleſs there be a tempozal pyeſcrigtiy, Ti 
tle hurt by their Sentence ; and the Defendant might well fu 
in the Eccleſiaſtical Court to have his Poſſeſſion Quieted, zn 
might admit his Pzeſcription to be tried there, as a Oelen 
does a Modus o; a Penſion by Pꝛeſcription. 


— 


787% K.. Galizard verſus Rigault. Mich. 1 Ann. B. B. 


78, 79, &c. 
Holt 597, 50. 


(3%) NDICTMENT was foz aſſaulting, beating, wounding 
70 4 Suit a. 1 and endeavouring to raviſh the Alike ok B. upon which t 
gainft H. for arty was convicted, and afterwards the husband brought | 
of Choficy; Acton of Treſpaſs fo2 the ſame Cauſe ; and now the Par 
H. having being alſo libelled againſt in the Spiritual Court fo? the @ 
* Fon 10. Fact, viz. fo; 9 8 — — 
4ment for the Pꝛoceedings in the Spiritual Court; tged f 
ale 2 the —— of the Spiritual Court, That they may punt 
Aach. fo; the Solicitation and Incontinence, and that this Suit w 
2 Lev. 63. pro ſalute animæ, the other fo2 Fine and Damages. Sed per Cu 

A P2ohibitian was granted; fo2 ft being an Attempt and Soli 

by trade of the Force. wich fs temporal, become 6 hn 

by reaſon of the Fo 3 

Palm. 579, —— in toto; as if one ſap, T hou are a Whore and a This 
12 02 Thou keepeſt a Bawdy-houſe, which — —_— —_ 
1 Mod. 31. Party ſhall not pꝛoceed in the Spiritual Court; whereas, if it iy 
2 Feb. 539. only, Thou art a Whore, a Libel lies in the Spiritual Cai 
Cro.Car.593 So if it be ſaid of a Woman that ſhe is a — 2 Ys and | 
Sic. 435 that ſhe keeps a Bawdy-Houſe, But per Holt C. J. It one 
mit Adultery, and the Þusband bing Aﬀault and Battery, . 

tall not hinder the Spiritual Court, fo2 tis a criminal Pyoce 

ing there, and no Inditment lies at Common Law foz Adult 


1 Roll. Abr. 295. 2 Inſt, 488. 


Partridge's Caſe. Mich. 1 Ann. B. R. 
(76. ) Prohibition was pꝛap'd to the Spiritual Court to a 


—— Pꝛobate of a Will, which contained a Deviſe of lan 
«will of and ſeveral Legacies, ſuggeſting this Batter, and that the We 


wat 
Lands and fqatgy was Non Compos; and the Marqueſs of Wincheſter K 
—_— s Ce. 23. was relfed upon: But the Court denied ter 
of Non Com- and ſaid, That the Stat. of H. 8. never intended to leffen if 
nd risditfon of the Eccleſiaſtical Court as to the Pꝛobate o 3 
And to grant a Prohibition might be inconvenient, fo? 


= Probate the Executoz cannot ſue foz Debts, whic jy 
I 


—Frohibition and Conſultation. my 


_— g 
may be loſt, and the Mill unperkoꝛm'd. As fo2 grantin 
| — — Land, it would be vain, (Vide 2 Ro. 315. 1 Sid. — L 
rss the P2aitile beretokoze) becauſe it is no Evidence either 
0 con in any Court of Law, but a Pzoceeding coram non 
ice, pet it is good as to the Goods, 


chews verſus Burdett. Hill. t Ann. B. R. Vide Tt 1 


S. C. ante 


this Caſe, Title Univerſities and Schools. Poſt 6, 


humbers ver ſus Sir John Jennings. Hill. 1 Ann. B. R. 5. 8 rares. 


\ Suit by Libel was in the Court of Honour foz theſe Moꝛds, 018. 
viz. You a Knight ? You a pitiful inconſiderable Fellow. And ;, 1 
zule was made to ſhew Cauſe why there ſhould not be a Pꝛohi⸗ of Honour. 
ton: Againſt which it was urged, That there would be no Re- — _ 
my in this Caſe, if this was not allowed: Holt C. J. doubted Pans 
ether there was 02 could be any ſuch Court; but ſaid a Pꝛohi⸗ Cees 58, 
jan would lie to a p2etended Court ; and after no one Pꝛece. , z; 
t could be found of ſuch a Suit fo2 Mozds in the Court ok Lev. 230. 
our, the Pzohibition went abſolutely. 4 84. — 


1 Keb. 310, 316, &c. 2 Hawk. 9, 10. Lutw. 1053. 


Anonymus. Hill. 2 Ann. B. R. 


POHIBI TION lies fo; denying a Copy of the Libel to ( 19.) 
any Eccleſiaſtical Court; Nam jura Eccleſiaſtica ſunt limita- Probibirion 


; and the Party ought to know whether the Matter be within Serial 
jt Jurisdiction, and how to anſwer. 1 Ro. Rep. 337. Digh- Court in any 
0s Caſe, Et Mich. 2 Ann. B. R. 'Twas ſaid by Holt C. J. Sir for de- 
jat it was fozmerly held by all the Judges of England, that ole Live? 
in there was a Pꝛoceeding ex Officio in the Eccleſiaſtical Court, dut not to 
Mere not bound to give the Party a Copy of the Articles; but gel 
Law is otherwiſe; Foz in ſuch Caſe, ik they refuſe to give a 156, 308. 
q of the Articles a P2ohtbition ſhall go quouſque it be gi- r 
l; and accoꝛdingly a Pꝛohibition was granted per Cur*. Nota — I 
2 — » % = _ — a Pꝛohibition to the * f 

j | ng a Copy of the Libel; and it was denied 9432 
Holt C. J. Quia n'eſt — le Stat. | LE: — 88 


Foy 


r —— 


8 prohibition and Conſultation. 


Foy verſus Liſter. Trin. 4 Ann. B. R. 


O a Modus ſuggeſted to pay every tenth Day's Mill, 6, 
in Caſe of April to November, skimmed and then made into Che 
Tichee wuſt in lieu of all Tithe of Wilk, a Pꝛohlbition was granted tg | 
wikis the Modus, and ſettle the Matter; and upon ſpeaking t | 
Kalendar Goodneſs of the Modus, theſe Caſes were cited. 3 Cr, ;, 
— =; Hom Mod. 909. Latch 226. 1 Ro. 649. N. 17. 648, 649. At i; 
Prohibition. Mz. Eyre came and ſhewed, That the Pꝛohibition was tege 4 
Se . g. 20th Day of November, and that fir Months, i. e. Kal 
e. 13. 6. 14 Months (as they ought to be, Noy 30. Hob. 179. Litt. Rep, 1 
Carth. 461. were expired the 25th Day of May laſt, and therekoze he mon 
S.C.  . fot aConſultation, becauſe in all that Time they had not yu 
206. their Suggeſtion; and had it upon the Statute 2 Ed. 6. q 
Holt 672: the Court agreed, That the Statute extends to Suits | 
ſmall as well as great Tithes, and that the ſix Months ate toi 
computed from the Teſte of the (Writ , and the Caſe in Moore; 
wherein it is ſafd there muſt be ſix Yonths in Term-time, u. 
denied. Foz pꝛoving Suggeſtions, Vide Co. Ent. 462, 463, 4. C 
ſultations fo2 not pꝛoving them, Vide Aſht. 444. Theſ. Brey, 
Note; The Entry in Aſhton fs ill in the Award of the Coſts, 


there ought to be a Judgment. Yelv. 119. 1 Brownl, 98. 


P R O O F. 


Bredon verſus Gill. Mich. 8 Will. III. B. R. 


a in Evidence on this Appeal? Oz whether the Witneſſes 
ud not be b2ought in again perſonally, and be examined viva 
2» The Commiſſioners of Appeals thought the Depoſitions 
icient, and pꝛoceeded thereupon; and a P2ohibition was moved 


Commiſſioners of Appeals, accoꝛding to 12 Car. 2. c. 23. 
the Queſtion was, Whether the Depoſitions of the 
Witneſſes, and their Examination wzitten down by the 


nion Trouble and Delay to the Revenue to b2ing in all the 
tees again; and it was but p2oper the Commiſſioners of 
als ſhould have juſt the ſame Evidence the firſt Commiſſioners 
: So it is in an Attaint, and the Law does not make viva 
Evidence neceflary, unleſs befoze a Jury. In other Caſes 
vlitions may be Evidence: Ik it were not ſo in this Caſe, they 
d be to try the Matter de novo, inſtead of trying an Appeal. 
| poſtea Paſch. 9 W. 3. B. R. mutata opinione, the Court held, 
at the Commiſſioners of Appeal ought to examine the Mit⸗ 
Is de novo on the Appeal; that it was the Intent of the Ack, 
the Commiſſioners had a Power given fo2 that Purpoſe, to 
liniſter Daths : That this was juſt, becauſe the firſt Sentence 
jt be by Default, o2 the Depoſitions might miſrepzeſent, o2 
repreſent the whole Caſe; and that on Appeals upon Oꝛders of 
tes, Examination fs always de novo. And a Pꝛohibition was 
ited; but Holt C. J. ſaid, his pzivate Opinion was, That 
e Witneſſes were dead, they might uſe their Depoſitions, 


ide Fareſl. 129. The Transfer-Books of the Eaſt-India Com- 
allow d as Evidence, &c. 


U P R 0- 


vide tit. Evi- 
dence and 
Witneſſes. 

1 Salk. 278, 
281, 286. 
Poſt 691, 
Farefl. 129. 


N an Appeal from the Commiſſioners of Exciſe to the Comniie- 


ners of Ap- 
peals cannot 
proceed upon 


the Depoli- 
tions taken 


of the Commiſſioners of Exciſe, ſhould be allowed to be before Com- 


miſſioners of 
Exciſe, but 
muſt exa- 


mine theWit- 
neſſes de no- 
vo, unleſs 


but denied at firſt, becauſe this had been the Courſe ever ſince dead. 
Statute, and it was a ſummary Pꝛoteeding: That it would ber 5 Neck 


9,277, 271, 


S. C. 


1 Chan. Caſ. 
73, 173, 236. 
2 Chan. Caſ. 
260. 

1 Salk. 281, 


&c. 


5 Mod. 211, 
386. 


6 Mod. 225. 
Comb. 414. 


= PROPERTY 


Sutton verſus Moody. Mich. 9 Will. III. B. 


be TRE Plaintiff bꝛougbt Treſpaſs * wh 
Property of — nyanv Bopanrnggrmcemrly Uerdit 1 
Things fors ibidem invent. occidit, cepit & aſpo : And it was 
il in his kor the Plaintiff, and intire Damages ; 10 


own Ground. 


H. cannot have a Py 

7 fed in Arreſt of Judgment, That leſs on a ſpecial Acton 
1 hich are feræ naturæ, un W 
37-b.  .., in Conies w Warren of them, then he may lay Quare 
Et poſt 637, as it he has a niculos ſuos cepit. Vide I Cro, 553. F. N 
Se 3 eee cap r nl. 167. Curia contra: Fo a Warren 
SC 87. Reg. 93. b. 1 o keep them: and notwithſtanding that, | 
3 but a Franchiſe to ty in the Conies themſelves than 
5 "phate as no moze Pꝛoperty Fl. ſtarts a an 
S.C. Owner h them in his own Land; if H. ſtart 
nay may Cloſe, and kills her there, 'tis my Dr 

: m 0 ſon en 

Hole 608. ber into the Sꝛound of a third Perſon, 


Judgment pro Quer- 


Quantum Meruit. e 


oſt 397. 


Ante 439. 


cow verſus Firebraſs. Mich. 12 Will. III. R R. bre . 


rent Caſe: 


HE Plaintiff declared, That the Defendant, in Con- Zed 
ſideration that the Plaintiff had found him ſufficient Brun fer 
Meat, Ozink, Waſhing and Lodging, pro divettis Neat, Drink, 
menſibus ultimo preteritis, pꝛomiſed to pay him as — reef 
uch as he ould deſerve, and averred that he deſerved ſo much: Time, well. 
on Non Aſſumpſit pleaded, and Uerdif fo2 the Plaintiff, it 1 
as moved in Arreſt of Judgment, that the Declaration was ft 609. 
nt and incertain as to the Cime oꝛ Number of Months: Sed 
r Holt C. J. The Incertainty as to the Length of Time, oz 
ſunber of Months, can do no moze Harm than Jncertainty as 
| the Things, which has been often adjudged not to vitiate. It 8% Show. 
enough to aver how much he deſerved. Judgment pro Quer'. 34+. 


Glover verſus Rogers. Paſch. 4 Ann. B. R. 


Laintiff declared that the Defendant, in Conſideration that MER, 
the Piaintiff's Teſtatoz had tranſpozted ko; him ſuch and omitted. but 
h Yerchandizes, pꝛomiſed to pay the Plaintiff's Teſtatoz beld well. 
tas denar, ſummas pro tranſportatione Merchandiz. prædict. ra- 
mabiliter habere meruiſſet, and avers that he deſerved ſo much. 
jon Non Aſſumpſit, Uerdi# was fo2 the Plaintiff, and Judg⸗ 
it in C. B. And now a Writ of Erro was bzought thereupon 
5.8. and objefed that the Wozd Quantum was wanting, and 
not ſaid who had deſerved, and he avers he deſerved ſo much 
! Cranſpoztation of Merchandizes. But the Court affirmed 
zudgment: Tantum is enough, viz. The Defendant pꝛomiſed 
nta pay him ſo much he deſerved, and meruiſſet ſignifies as 
ch as ipſe meruiſſet; and there being but two Perſons in the 
(0d, it could be no Body but the Tranſpozter, and they muſt 
ie been the ſame erchandize fo2 which the Pꝛomiſe was made, 


therwiſe the Plaintiff could not have had a Cerdi#; which 
? (CCD the Tant of brædict'. | 


Vol. II. v 


Mover- 


— 


Quantum Meruit. 


dh. 
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Vide Fareſl. Moverley verſus Ley. Hill. 4 Ann. B. R. 


106. 


( 3-) Sſumpſit, and declares quod cum the Defendant, | 

— A deration that the Plaintiff would pꝛovide bim che 7 

the Intent of Dink, pꝛomiſed to pay him as much as the Plaintiff bat 

the Parties. meruit, and avers that he deſerved ſa much: There were a 
other Counts. Non Aſſumpſit was pleaded, and Uerdiz fo) ti 
Ylaintiff, and intire Damages. Upon Motion in Arreg Of Judt 
ment it was objeſted, that meruit ſhould have been meruerit. 7 
Court held at firſt, That this was not Falſe Latin, but gy 
Senſe, which is not cured by a Uerdi#; and tho' a Dat wa 
help it, yet they could not by Jntendment ſupply a Dag, f 
that was to make another Moꝛd. This was moved ſeveral Time 
and having reſted two Terms, the Court gave Judgment! 
the Plaintiff, ſaying, they muſt take the Wozds of the Dy 
ration to be the very Mozds of the Pꝛomiſe, as if the (7 
of the Pꝛomiſe had been put fn Writing thus by the Parties | 
der their hands; in which Caſe the Court ought not ts put 
a grammatical Senſe o2 Conſtrufton, which makes the Pam 
void, but to conſtrue it ſo as to make the Parties mean da 

Farcll. 106. what, as it's plain they did, and that was to pay tantum, qu 
tum habere meruerit. 
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Vide 1 Salk, 


Quare Impedit. LM 
| to 1130. 
[Vide Title Preſentation.] 


erteley verſus Hanſard. Mich. 3 W. & M. B. R. 
Rot. 569. . 

a Quare Impedit againſt A. and B. and the Biſhop, A. £4) 

and B. made Title, and the Biſhop pleaded that he claimed — 
nothing but as Oꝛdinary. The Biſhop died, A. came and ſuit after Ap- 

ſurmiſed this upon the Roll, and pꝛaped the Plaintiff might perempory. 

jly; upon this an Entry was made, Quod prædict. quer. licet Co. Lis 139 «. 

jemniter exactus non venit, nec eſt proſecutus breve ſuum pred. 

0 conſideratum eſt, &c. & breve Epiſcopo. Upon this a UIrit 

Erro: was bzought, and the Judgment was affirmed, fo? it is 

Nonſuit after Appearance, which in a Quare Impedit is peremp⸗ 

g. Vide 7 Co. 27. b. 2 H. 4. 1. b. 14 H. 7: 19. b. 


| , c. z Lov. 
minus Rex & Domina Regina verſus The Biſhop of $17, £58: 


London and Dr. Lancaſter. Trin. 5 W. & M. B. R. $019,992 


Parliament 
Caſes 164. 
Comb. 205, 300. Carth. 313. 1 Show. 413, 441, 493. Holt 585. 


\ the great Caſe of the Quare Impedit fo2 the Church ok. (2 
. Martin's in the Fields the Defendant p2ayed Oyer of the — 
b and pleaded in Abatement Uariance between the Writ and Turn the 
Count; the firſt being Quæ ad noſtram donationem ſpectat, Wiit is ge- 


[litter Quæ ad ſuam donationem ſpectat jure Prærogativæ: And —— 


ad noſtram 


Demurrer it was objeted, That the Title by the Writ is a peer de- 
le in Fee, this in the Count is only a Turn pro hac vice; ſeq "i= 
allocatur; fo; the Pꝛetedents are ſo, and the Writ is always 
Ital, Shower pro Def“: Suppoſe then the King ſhould have 

IMment by Default, and a Writ to the Biſhop, would this 

+ general Title to the Crown, and become a Uſurpation ? 

C. J. No; ko: where the King hath Judgment by Default 

Quere Impedit, he, as well as a Subjet, muſt by Suggeſtion 

x Boll ſet foth his ſpectal Title. Reſpondeas ouſter awarded. 


Dommus 


335, 336, that he after his Pꝛeſentation of Wickham, by Letters Pat 


_ Quare Impedit. 


Dominus Rex verſus The Biſhop of Cheſter, Pierce, 
Cook. Hill. 9 Will. III. B. R. 


0, IN a Quare Impedit the Plaintiff declared, That Q. Eliz, 
of aß ad. 1 on the 14th Dap of February in the 12th Pear of her gy 
vowſon. was leifed of the Advowlon of Bede], ut de uno grofſo, ang 
Vide Hob. ſented Syms: That the Queen died, and it deſcended to k. Jamg 
. 4,5. and he was ſeiſed ut de groſſo: So to K. Charles, and that 
10 Co. 101. was ſeiſed ut de groſſo, and preſented Wickham; and that aft 
Over 43- wards Wickham died, and one J. Peirce, non habens jus, ſed ul 
201, 27). Pando præſentavit Metcalfe: That K. Charles I. died ſeiſed, a 
6 Co. Dovgh- jt deſgended to K. Charles II. &c. 


* — Dekendant pleads that K. Charles I. was ſeiſed in Gyols, | 


— granted the Advowſon afozeſaid to one Thackſton, adtune An 
5. C. gero, poſtea Militi, 
Parl. Caſes Et quod prædicto tempore quo Peirce is ſuppoſed to þ 
> Lor. 35), Ulurped ſuper Dominum Regem, ipſe idem Peirce uſurpayit fy 
4 Mod. 200. dict. W. Thackſton, and pꝛeſented Metcalf: Et quod poſta t 
#ob. 2:4 aid Thackſton releaſed the Advowſon, and his Right there, 
Alo. 413, him the laid J. Peirce and his Heirs, and traverſes the dying ſei 
2 And. 32, of K. Charles I. = 
384 % Tbe Attomey General pzayed Oyer of the Letters Pat 
20 which reciting that Q. Elizabeth, in the 13th Pear of her Rei 
Fuer . Cs granted the Panoz of Bedel, with the Advowſon adinde ſpe 
>. do the Earl of Warwick, and that the ſald Bano2 was cont 
Skin. 651. Sit W. Thackſton, Ant. Sciatis igitur Nos dedifle & conce 
præfato Will'o Thackſton mil. advocationem Eccleſiz predit, 
thereupon demurred to the Plea. Judgment was given in 
fo2 the King, and a Mrit of Erro2 bzought ; and thereupan 
was objefted, That the Advowſon which the King meant to pi 
was an Advowſon which Q. Elizabeth granted to the Cat 
Warwick, and that the ſald Szant to the Earl of Warwick! 
void; fo2 the Queen, Anno 12 Regni ſui, being ſeiſed of t 
Advowſon ut de groſſo, could not Anno 13. grant this as ant 
vowſon appendant, and that this is admitted by the Oefeudi 
And ik this was an Advowſon in Szols, and ſo deſcendel 
Charles I. his Confirmation o2 G2zant to Thackſton upon a £ 
poſal wherein he was decefved, will be vold; and that the! 
W. Thackſton in the Letters Patent, and the W. Thackſton il 
Gant, appear to be different Perſons. On the other Side it! 
urged, That the Queen might be ſeiſed of this Advoiwſon # 
Gꝛols at the Time ſhe pꝛeſented, and at the Time ſhe dich, 
yet might be ſefſed of it as appendant when ſhe granted it i0 
Earl of Warwick, fo? ſhe might have the Advowſon agall 


I 


ee Impedit. 561 


_—_— e . * 

-Gzant to the Carl of Warwick, and then pꝛelent; and 
Curt ought to intend every Thing to make the King's — — 
co clear this, the Chief Juſtice, Rokeby and Eyre Juſtices, held 
i, Chat the Time of the Seilin laid in the Count was im⸗ Sufficient to 
qaterially alleged ; koꝛ tis ſufficient to ſay, tempore pacis, tem- la] S*i%* 
jc Dominz Reginz, and therefoze tis not traverſable ; Jn ci, rempore 
Creſpaſs Quare, &c. it is neceſſary to lay a certain Time, yet Dowial Re. 
gen there the pzeclle Time is not material noz traverſable, but? 
ay Cime befoze the fuing of the Writ may be given in Evidence; 
 fortiorl oh which | 4 

Ap, That S not material no2 traverſabfe is not ad- Thar whi 
ted D when it is alledged, and not — > — 
; the Plaintiff, upon Non preſent. modo & forma, might give in — 


ente a Pꝛeſentation any Time, ſo the Court in 
de 1 Inſt, 352. Hob. 71. 2 Leon. _ h may intend it. — 


Vent. 127. 
& Saund. 295, 180. 1 Ley. 92. 2 Lev. 112. 7 x 


y, The G2ant of the Queen, as recited, is ſa inter In Grants 
a, ſo there may be other Moꝛds which are futtclent to paſy an — 
wwowlon in Sols to the Earl; and the Intent of K. Charles 1 — 
plain, and this Conſideration might be ſufficient, as the Re- vals thi 
quiing of a Suit againſt the King, oz the Surrender of a void ma a. 
jatent is a good Conſideration fo2 a new Gzant. And as to the weed, ay 
lcitals, which were not all anſwered, Holt C. J. ſav, Where ars ns 
qpears by the Recitals the King intended not to paſs any mw. 
hing he had an apparent Right in, but only what was concealed, Vide Hob- 
6 Recital will quality the Ozant; which is Legat's Caſe. 10 Co. 143,229,230 · 
it where there are Wozds in the G2ant which thew the King — 
igned to paſs the Land, tho they were not concealed, there . 4 
e Gant ſhall be good to paſs the Lands. Hard. 231. * 
ab, Holt C. J. Turton and Eyre Juſtices, held, Chat Wil- Grant ts a 
m Thackſton Eſq; in the Plea, could not be W. Thackſton Ant. o re 
ind in the Letters Patent, fo2 Eſquire is dzowned in the Thin, is 
C of + ſo that a Knight cannot be an Eſquire, and a void. 
+ . Ant. is abſolutely void, if A. B. be only an Eſquire. 56. 
4 Name of Digntty, and Parcel of a Man's Natne, as 16 H. 6.28. 
eas his Chyitian Name. It was ſaid that it would have 0 2 
1 averred, That W. Thackſton was revera ah Elq; but cognit — R 8 
— Miles at the Time of the G2ant; but that would not #4 198. 
= 1 fo2 a Man cannot be a Knight by Reputation, fo2 cn. 
— be no Foundation ko ſuch a Reputation; and it is not — — 
8 's ſaying in his Plea, I am the Man, that will explaln 34. 66s. 
* but the Identity muſt appear on the Face of the Crane nx mg 
* — this the Judgment was affixm'd by Holt C. J. Tur⸗ W 
yre Juſtices ; but Rokeby J. held that there was a lu. 


nt demonſtratio Perſonæ, and that it ought to have been re: 
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RecogniZance, Statutes, Elegit, . 


12, 449, &c. 


ummond verſus Wood. Trin. 3 W. & M. B. R. Gr bY 


HE Conuſee of a Statute had Lands extended and (.) 
delivered to him upon a Liberate: The Conuſoz being <=" <a" 
in Poſſeſſion, continued his Poſſeflion; afterwards the latereſtafter 
extended Jntereſt was aſſigned; and the Queſtion was, Extenc «ne, 
ricther it was aſſignable ? The Court held not: It was objei- Conuſor con- 
Chat befoze Entry by the Conulee, this was like an Intereſſe dane: in 

ini, 02 the Jntereſt of one that has a Leaſe to commence at bean. 
future Day, which is aſſignable; ſo here the Conuſee hath an zs, 97. 
fate befoze Entry: Sed per Holt C. J. By Return of the Ex: Cs. Jac: 3, 
it an Intereſt veſted in the Conuſee : The End of the Liberate : Su 81. 
to have an actual Poſſeſſion of the Intereſt; and it muſt be ta- 3 Lev: 3:2. 
that he has by the Return of the Liberate; the Sheriff re- Year #2: 
ling thereupon liberari feci, the Conuſee is eftopped to ſay $.C.3 5.166. 
herwiſe : Ik then the Conuſo2 continues to keep Poſſeſſion after ps. 
s Keturn, the Conuſee's Eſtate is turned to a Right, like the Hole on, | 
le of Oilſeilee making continual Claim, as ſon as ever the 263- 
iſeiſce leaves the Pzemiſſes, the Continuance of Poſſeſſion by 
{Oiſſeiſoz, makes a freſh Difſeiſin. Vide 1 Inſt. 156. Lit. 129, 

dthis is not like the Caſe of Yoztgagoz, who continues in by . 
ment, and not in Oppoſition to the Moztgagee. on" ret 


luten verſus Purbeck. Trin. 12 Will: III. B. R. — 
0a Scire facias upon a Judgment, the Defendant pleaded in . 
Sar, that the Platntiff had befoze ſued an Elegit on the ſame 9" Elegit, if 
ment directed to the Sheriff, who thereupon returned an In⸗ gasse ad 
on taken, and a Deliverp ok ſuch certain Parcels thereof, chan « Moie- 
* nota, the Parcels amounted to moze than a Poiety] and me Exe- 
Mm Judgment, if the Platntiff ſhould have any other Execu⸗ void. 


l; to which it was vemurred; and the Court held that the Exe- 1 Year 259: 
in vas meerly void; fo2 the Sheriff had only a circumſcribed 3; x. 59% 
Fry, and had erceeded it; _ if the Plaintiff had bzought 


an 


564 Recognizance, Statutes, Elegit, Extent & 
E an Ejetment, he could not have recovered the Poſſeſſon on th 


Title, and therefoze ſhould be at Liberty to purſue a myy 
fetual Execution. 


og, Domina Regina verſus Ewer. Paſch. 1 Ann. B! 
Certiorari to a R | 

DAA Scire facias was bzought on a Recognizance taken yy 
= — A Judge upon granting a Certiorari to remove an imm 
ſedess, un- from the Seflions of the Peace, which upon Oyer was enter 
nizance en. hæc verba; and wag fo2 40 l. whereas the Sum preſcribed jy 
tred into in Statute is 20 l. Et per Holt C. J. Befoze 5 & 6 W. & M. e. 
a <1; any Judge might take a Recognizance, which is not taken ah 
147, 148, but if it be not accozding to the Statute, which is in 26, | 
149. q Certiorari will be no: Superſedeas; yet, whether it be oz no, it 
140121. fill good as a Recognizance at Common Law. 

"ay 3 Salk. | 5 

3 


Role 61: Shuttle verſus Wood. Mich. 2 Ann. R R 


6 Mod. 42- IN Debt on a Recognſzance of Bail in C. B. the Plaintif 


f 1 - clared that the Defendant per ſcriptum ſuum obligatoriun 
10 & B. if cognit. in curia dictæ Dominæ Reginæ de Banco coram The 
— Trevor Mil. & Sociis ſuis, &c. Defendant pleaded Nul tiel 
ken ata cord; the Reconnizance certified, appeared to be taken bel 
Judges . 02. Juſtite Nevel, at his Chambers. Et per tot. Cu,! 
muſt be @ Plaintiff hath failed of his Recozd, and hath varied in his! 
declar'd on ; Ictiption from the Recognizance. Et per Holt C. J. If it 
5 — ai been entered as taken in Court, then it had been well enoy 
3n Court. In this Court the Courſe is always to enter them as tak! 
vide Hob. Court, tho taken atually by a Judge in his Chamber, an 
March 159. this Court they are not taken in a Sum certain, as in C 
6 Mod. 42, neither are they a Reco2d till entered; but in C. B. tis a vt 
= immediately upon the firſt Caption, and binds the Lands l 
1 Cro. 31. ft be filed at Weſtminſter, and when it is filed, then it 9 
S.C. 3D. cod in Court, and a Scire facias o: Debt lies upon it, eith 
Bolt = Middleſex where filed, oz in London where taken ; whereas | 
Recognizance in this Court of B. R. the Aﬀton oz Seite! 


muſt always be bzought in Middleſex. 


565. 


_— 


RE C OR N et 


Waites verſus Briggs. Mich. 6 W. & M. R R. 37 
| olt 613. 
Vide 1 Sid. 429. 6 Mod. 103. Lutw, 332. yo Salk. 298. 


x Debt fo2 an Efcape the Plaintiff decfarey the Paſſoner taEfenpo rhe | 
was committed and efcaped, and becauſe he did not lap Plainciff did 
rout patet per Recordum, the Defendant demurted gene“ , Cunz 

rally; but the Platneff had Judgment; fo2 the Giff of the went prone” 
jon was the Eſcape, and the Commitment only Indutement. baut per Re- 
per Holt C. J. In Oebt on a Judgment quod cum recuperaf- vel en ge. 
is good without a Prout patet per Recordum; and the De. neral De- 
want may plead Nul tiel Record. Et per G. Eyre J. The Mat- ve 1. 

here is grounded on the Fat, foz Nil debet fs a good Plea, 311; 
z not on the Batter of Reeow. And the Rule in Co. Lit. 303. 1 Lutw. 111. 
jre the Difference is taken between Caſes, where the Reco2d sat“, 
the very Foundation, and where Inducement, is a good Dj: Arn. e. 16. 

tit, Vide 1 Sid. 16. Judgment foz the Plaintiff. 1 Keb. 76t. 


| | Lev. 137. 
1 Sid. 216. Hob. 210. I Sangd. 336. I Salk, 238. Hob. 253+ Show. 4 — 96. 


minus Rex verſus North. Hill. 8 Will. III. B. R. 


JER Holt C. J. It is an Errgz in the Clerks in London, (.) 
that won a Certiorart they return only a Tranſeript, as it ar 
Reco remaſned detew; fo2 fm C. B. tho" they vo not return yery Record 
wry individuak Ketozd, yet the Tranſcript is returned as if 's return d. 


e the Retord, and fo it fs in Judgment of Law. 111 


101 pſon verſus Leach, Paſch, Y Will. III. N K. S. C. ante 

. | . 427. 
ER Holt C. J. You ought not to move to read a Wow of 2 „, 
(Recozd, in ozder ta make @ Conſilium, where the Roll is < 3.) 


Precedent Term, umlets it be filed; fox you otrght not to 99 


t looſe Roll, unleſs it be a Roll of that Term of which it aughc to de 
j to be a Recozd. F290 ” = Bey! 15 . 
C. Eq. Ab. 178. p. 3. 3D. 164. p. 13. 3 Salk. 300. 1 Show. 296. 3 Mod. 296, 301. 


„% $bow. P. C. 130. 198. ; 207 
n 1 1 Vent. 198. Comb. 488, 468. Carth, 211, 250, 435 Holt 357, 


Vol. II. X 2 eh: Moor 


* 


@@ KLECORDS 


Moor verſus Manucapt. Garret. Mich. 10 Will. II n 


BZ : ; 
Upon Nul Scire Facias againſt Bail; the. Defendant pleadey 
rel Record A Capras iſſued foꝛth againſt the Pꝛincipal; the Patt 
Recordeftbe plied and let out the Capias, prout patet per Recordum 
ſame Court, Defendant rejoins Nul tiel Record. Plaintiff ſurrejoing, babe 
n tale Recordum, and p2ayed that the Court will inſped the Roll 
Parry ro. &c. The Orfendant demurs, and the Court held this Demut 
bringitio,or was ill: Upon Nul tiel Record pleaded, where it is a Reton 
— — another Court, the other Party replies, quod habetur tale 
the Record; cordum, and the Court gives him a Day to bying it in: Bu 
bur Defen H. pleads a Recozd of the ſame Court, the other Side n. 
— crave Oyer, &c. 02 map plead Nul tiel Record, and then there 
vide 3 Lev. two Maps of Pꝛoceeding in ſuch Caſe, fo2 either the Court! 
243: car. give the Party a Day to pzoduce the Recozd; which Entry! 
B. R. 214. Et dictum eſt præfato defendenti, quod habeat Recordum biet 
Holt 558. die ſub ſuo pcriculo, &c. o; the Court may give Day to inn 
the Recozd themſelves. Et quia Juſticiarii hic ſe adviſare yg 
ſuper inſpectione & examinatione Recordi per prædict. Defend 
tem ſuperius sllegati dies datus eſt partibus prædict. hic uſq; 
Vide Dy. 228. . 
But in the pꝛincipal Caſe, what does the Defendant do hy! 
Demurrer, but deny that the Court can inſpeck the Recoyg 
the Court befoze them? Which they may moſt undoubtedly, tel 
foe Judgment muſt be given againſt him. 


Anonymus. Trin. 11 Will. II. B. U. 


9550 I an Aiion againſt H. Defendant pleaded the Compoſt 
Printed 80. 1 Act; the Plaintiff replied Nul tiel Record; upon the Day gi 
— 4 to bꝛing in the Reco2d, the Dekendant bꝛought in the pine! 
Nul tiel Re- Et per Holt C. J. An Ad pꝛinted by the King's Pꝛinters is an 
cord. .4;, allowed good Evidence of the A# to a Jury; but was nen 
> 22” lowed to be a Reco2d pet: You muſt get an Eremplification 

der the G2zeat Seal, and then plead it exemplified, and the 


' Wan can deny it. | 


os ) Turner werſus Barnaby. Trin, 2 Ann. B.R 
AG of the 


N N Eje&ment, the Defendant being called to confeſs [6 


bealreredthe F Entry and Duſter, made Default, and that Oefault was 
ke Par, CO2DeD. Afterwards the Plaintiff would have walved it, (i 
Dor. ing the Recozd of it to be in the Bꝛeaſt of the Court dur 
S. C. Ante 4 U 


259. 
Poſt 649. 
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—; Ft per Holt C. J. There is a Diverſity between an At <p 4 69. 
Che Court done upon Recozd, fo? that is in the Bꝛeaſt of the 
act, and may be altered by them during the Term, and an AX 

te Party recozded by the Court, as a Nonſuit 02 Default; 
hn once reco2ded, cannot be altered by the Court; fo2 that 
lud be a Yeans of introducing Falſity in Matter of Fat into 


N. 0209. 


Common Recoveries. 4 
5 Co. 25 


Lit. R. 234. 2 Lev. 31» 2 Mod. 70. Lutw. 1549. Poſt 591. 


John St. Albans's Caſe. T rin. 1 W. & M. C. B. 


IR John St. Albans being of the Age of nineteen Pears, , (.) 


Recover 


his Siſter who was the next in Remainder, and alſo his wer 4b) an 
J veir, married one of his Footmen: pe petitioned the loten 


king fo2 Leave to ſuffer a Common Recovery, who re- 28 


d it to the Judges of the Common Pleas, befoze whom ſe: Styl. 246. 


al Precedents of Recoveries, ſuffered by Infants upon Pzivy 4 at 32t- 


als, were cited, viz. One Bivarny, the 1ſt Oay of June, 6, 247 
> Car, 1. One Young the 23d Day of November, 11 Car. 1. 3 Lev. 36. 
ther 13 Car. 1. another 14 Car. 1. another 1 Jac. 2. another! Vent 69. 


Jac, 2. by Toby; another 4 Jac. 2. another by John .Croke, — 30, 


% 


en of the Petitions were by Fathers upon the Marriage ot 
tit Sons, and an equal Recompence given; whereas here was 
ther Father noz Marriage in the Caſe, and they ſaid this 
ſe had been carried too far already, therefoze diſallowed it. 
ide Hob. 196. 1 Ro. 731. 1 Cro. 37. ORs 


Clithero 


nok. Sir John Croke, 10 Car. 2. The Judges obſerved that <2 . 


* 


ommon Recoveries. 


of 


— —  ——— —— - -—_ 
— — 


58 
Clichero verſus Franklin & Ux. Paſch. 2 W. & M. C 
Rot. 207. | 


<2), JN a Writ of Ayel the Iſſue was, Uhether the Gyandraqy 
his Wife for 1 died Ceiſed in Fee? The Jury found that the Gzandeatze; 
Life, Ae. venanted to ſtand ſeiſed to the Uſe of himſelf and Mary z 
maincer '®. life fo2 their Lives, Remainder to the Þefrs Male gf f 
Male of A. Gꝛandfather on the Body of the ſaid Mary begotten, wit x 
= toy mainders over: The G2zandfather ſuffered a Common k ober 
cannor dock und died: Mary ſurvived, To p2ove the Recovery void, it h. 
this during inſiſted, that Owen and Morgan's Caſe was not Law; fo? if 3 
— ron and Feme had an Jntirety, then each had the Whole, and # 
S. C. Lilly Baron might make a Tenant to the Præcipe faz the jy 
Ent. 93, 523- Pemberton Contta, That Cale was never pet queſtioned, . 
Wife's Eſtate hinders the Jntail from executing in the %arg 
lo that 'tis only a kind. of contingent Eſtate after the Death 
the Mike, and the Jhtail cannot be tacked to the Eſtate fo) 1; 
of the Þusband, during the Life of the Wife; becauſe dur 
her Life there is an intervening Eſtate; and acco2dingly adjudg 
Co. v. Plo, Mahklq's Caft, 8, 9. 1 Cre. 380, 1 Sid, 8; 


( 2.) 


347; 
IN P. a. Writ: of Error of @ Common Recovery, the Tenant 

Fine, &. £ the Fræeipe in. the Common Recovery: was made by a fin 

12%: 1572 wah Held. pod Becabtry; far there was u Tenant to i f. 
N cipe at the Cime. 


50 . Lloyd verſus Evelin. Paſch. 5, W. & M. BI 
Tenant by 

vid-Noy 135. the Recovery wag. ſuffered, and the. Fins: was. reverſed, yt 
5, Show: Lacy, ra- Willjams. Trin. 11 Will. HL BI 


1 Mod. 218. | | 

(+) RROR of a, Judgment in C. R. in Ejefwment, whereit 
a ue Ee, Special Uerditt was found, v3, That a Writ of Entry il 
Freehold pt Rrotight agalnſt Miles Cotbet, Ret. Quindens Martini. That f, 


any Timebc f | Miles Corbet a and the. Demaudant-coul 
ore ſudg- Je 2 Mies Cor ppeated, 1d be un 

—. good. ata g That he vouchep Lacy the Tenant in Tall, an} 
Vide Cr. Summons ad Warrantizandum iſſued, returnable octabis pu 
— 00M cationis. After the Teſte and befoze the Return of the Writ 
Carth. 472- Summons, viz. the iſt Day of January, Lacy the Tenait| 
c Comb. Tail, conveyed to Miles Corbet by Leaſe and Releaſe fo Li 
Cates B. R. At the Return of the Summons, Lacy the Tenant in Cal! 
Lu. peared and entered into the Warranty, and vouch d ober 


Holr 6. Common Gouchee, and ſo a Common Recovery was had, Cj 
_— 


0 


Common Recoveries. 569 
—y being held good in C. B. Serjeant Pratt, fo2 the Plain- 
An Ert0?, inſiſted, That Miles Corbet was not Tenant to the 
| xcipe t the Return of the Writ of Entry. He agreed that if 
jad purchaſed befo2e the Return of the Writ of Entry, the 
[very had been good, (otherwiſe ik after, as in this Caſe) to 
u Strangers 02 the Iſſue in Tail, tho it might be good be⸗ 
un the Parties by Way of Eſtoppel. Vide 1 Ro. 868. 21 E. 
„ 5 H. 6. 1. 18 E. 4. 26. 9 E. 4. 12. 3 H. 6. 34. Ratio eſt; 
ue the Tenant could not render the Lands at the Return of 
, (rit of Entry, and a Qoucher ſuppoſes a Seiſin; koz tis a 
u Counterplea that the Uoucher had nothing in the Lands at 
, Cime of the AGoucher, and the Nec unquam poſtea is not ma- 
rial; and if the Tenant pleads not Non-tenure as he oughr ann 
WE ct, that only binds himſelf and thoſe that are Parties and 
| it under him by Eſtoppel. | | 
lene contra argued, That the Jſſue ſhall be bound where he 
p have Execution fo2 rhe Ualue, 3 Co. 5. 6. 12 E. 5. 19. And 
ot a ſufficient Counterplea of a Uoucher to ſay, the Goucher 
MF) nothing tempore, &c. without adding nec unquam poſtea; 
367, 126. So it is of Non-tenure, Raſt. 273. Mhete the 
1 ant appears on the Return of the TUrit of Entry; and a 
zobery is then had, in ſuch Caſe the Tenant muſt have the 
hold at the Return of the Writ, becauſe tis a Recovery 
1 ſuffered ; but otherwiſe where there is a Uoucher over, oz | 
trpleader, as in this Caſe, fo2 tis ſufficient. if he become « Kol. Abe. 
nant befoze Judgment. 41 E. 3. 5. 8 E. 3. 32. 10 E. z. 21. 86s. 
on C. J. It is not enough in a Counterplea of a Uoucher Brook, Brief, 
es the Goucher had nothing in the Lands at the Time ok 5 75, 77- 
WF Coucher, without nec unquam poſtea; ſo it is of Non- te- 36 6 
{ : Tf the Tenant to the Præcipe gains a Freehold befoze Hob. 21. 
dement, tis ſufficient, koz it cannot be ſaid to be a Recovery Non-tenurs 
inſt him that had nothing; therefoze a Writ may be made cad: — 
q by a ſubſequent Purchaſe, and ſo may a Goucher; and tis ue 
moe reaſonable, becauſe the Demandant may have a good Q. : Mod: 
ule of Aion, tho the Tenant have not the Land, fo? tis not *\7 ” 
being Tenant to the Præcipe, but the Demandant's having a Luc. 154. 
ſit to the Land, that is the Foundation and Cauſe of Aﬀion Pf: 60:-. 
W therefoze tis in Law ſufficient, if the Tenant have the Land To. 348. 
under at any Time befoze Judgment. And the Judgment was 
a Niſi cauſa. Afterwards Mz. Squib came to ſhew Cauſe 
the Judgment ſhould not be affirmed, and cited 18 E. z. 13. 
E. 4. 26. 2 Ro. 746. Sed non allocatur: And Holt C. J. ſaid 
* Recompence in the Cafe of Common Retovertes was ra- 
una, but non unica; fo2 a Reverſion erpettant is barred by a 
anon Recovery, and pet the Recompence cannot extend ts 
; Which he ſaid was a bold Advance in Favour of Common 
«ries, This Rule was made abſolute. 
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(+) RROR of a, Judgment in C. B. in Ejeament, wherein 

— be I. Special Aerdict was found, v, That a Qrit of Cutty! 

Freehold at hyotght a gainſt Miles Cotbet, Ret. Quindens Martini. Chat i 
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Clichero verſus Franklin & Ux. Paſch. 2 W. & M C 
Rot. 207. | 


wot), FN & Writ of Ayel the Iſſue was, Whether the Gander 
his Wife for L died Ceiſed in Fee? The Jury found that the Ozandlather! 
Life, Re. venanted to ſtand ſeiled to the le of himſelf and Mary! 
dhe ke Wife foz their Lives, Remainder to the peirs Male g 4 
Male of 4. G2andfather on the Body of the ſaid Mary begotten, with x 
pn che wit» mainders over: The Gzandfather ſuffered a Common Recgy 
cannor dock and died: Mary ſurvived. To p2ove the Recovery void, it h. 
this during inſiſted, that Owen and Morgan's Caſe was not Law; fo; if 
Ie ron and Feme had an Jntirety, then each had the Whole, and 
S. C. Lilly Baron might make a Tenant to the Præcipe fog the gg 
Ent. 93, 523-Pemberton cofitts, That Caſe was never pet queſtioned, 
Wife's Eſtate hinders the Jntail from executing in the arg 
ſo that tis only a kind, of contingent Eſtate after the Den 
the Mike, and the Jhtail cannot be tacked to the Eſtate fy) 1; 
of the Þusband, during the Life of the Mike; becauſe dur 
her Life there is an intervening Eſtate; and acco2dingly adiudg 


3: C9. v. Plo, Manx las Caſt, 8, 9 1 Cr. 389, 1 Sid, 8; 


5.c.1%pr. Lloyd wgrſus, Rvelin. Paſch. 5, W. & M. BL 
£3) TN e. Writ of Error of @ Common Recovery, the Tenai 
rie, Se, 1 the Fræeipe in. the Common Recovery: was made by a fi 
vidNoy"36. the Recovery, was. ſuffered, and the. Kine was reverſed, yt 

z fa2 there mas a Tenant ta the dr 


10. „ 15> wan. deld a good Recovery 
: cipe at the Tine, | 


s.P, 189 Lacy, ves Williams. Trin. 11 Will. HIL BI 


347. 


ny | Miles Corbet appeared, and the Demandant coll 
ore Judg- *IyY Res. | | day 

— Ain . That he vouchep Lacy the Tenant in Tall, an) 
Vide Cre. Summons ad Warrantizandum iſſued, returnable octabis pu 
— cationis. After the Teſte and bekoze the Return of the Writ 
Carth. 472- Summons, viz. the 1ſt Day of January, Lacy the Tenait 
c Com» Tail, conveyed to Miles Corbet by Leaſe and Releaſe in 
Caſes B. R. At the Return of the Summons, Lacy the Tenant in Cal! 
DET peared and entered into the Warranty, and vouch d ober 


mol 54 Common Uouchee, and to a Common Recovery was had, fl 
pa 
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Cry being held good in C. B. Serjeant Pratt, fo2 the Plain- 
iin Erda, infiled, That Wiles Corbet was not Tenant to the 
he at the Return of the UWirit of Entry. He agreed that it 

2 purchaſed befoze the Return ok the Writ ok Entry, the 
uber had been good. (otherwiſe if after, as in this Cale, ) to 
u Strangers 02 the Iſſue in Tail, tho' it might be good be- 
un the Parties by Way of Eſtoppel. Vide 1 Ro. 868. 21 E. 
„ 5 H. K. 1. 18 E. 4. 26. 9 E. 4. 12. 3 H. 6. 34. Ratio eſt; 
ue the Tenant could not render the Lands at the Return of 
, (Crit of Entry, and a Uoucher ſuppoſes a Seiſin; foz tis a 
u Counterplea that the Uoucher had nothing in the Lands at 
eine of the Aoucher, and the Nec unquam poſtea is not ma- 
xi; and if the Tenant pleads not Non-tenure as he ought ann 
jt, that only binds himſelf and thoſe that are Parties and 
it! under him by Eſtoppel. | ; 
Xen contra argued, That the Jſſue ſhall be bound where he 
pp have Execution fo2 rhe Aalue. 3 Co. 5. 6. 12 E. 5. 19. And 
« not a ſufficient Counterplea of a Uoucher to ſay, the Uoucher 
nothing tempore, &c. without adding nec unquam poſtea; 

367 126. So it is of Non-tenure, Raſt. 273. Whete the 
nant appears on the Return of the TUrit of Entry; and a 
xovery is then had, in ſuch Caſe the Tenant muſt have the 
hold at the Return of the Writ, becauſe tis a. Recovery 
t ſuffered ; but otherwiſe where there is a Uoucher over, oz | 
trepleader, as in this Caſe, fo2 tis ſufficient if he become : Rol. Abr. 
nant befoze Judgment. 41 E. 3.5. 8 E. 3. 32. 10 E. z. 21. 866. 
Holt C. J. It is not enough in a Counterplea of a Uoucher Brook, Brief, 
lay, the Uoucher had nothing in the Lands at the Time of 2: 75, . 
doucher, without nec unquam poſtea; fo it is of Non-te- — NIP 
re: A the Tenant to the Præcipe gains a Freehold befo2e Hob. 21. 
ment, tis ſufficient, fo2 it cannot be ſaid to be a Recovery Non-tenure 
aul him that had nothing; therefoze a Writ may be made aura «foo 
0 by a ſubſequent Purchaſe, and ſo may a Uoucher; and tis n. Fat- 
moe reaſonable, becauſe the Demandant may have a good Q Mod: 
uſe of Aion, tho the Tenant have not the Land; foz tis not: Sho. 34 
being Tenant to the Præcipe, but the Demandant's having a Lucy. 1549. 
ſit to the Land, that is the Foundation and Cauſe of Aﬀion 24. 6o1- 
d therefoze tis in Law ſufficient, if the Tenant have the Land Tae 1338. 
tender at any Time befoze Judgment. And the Judgment was 
med Niſi cauſa. Afterwards MHz. Squib came to ſhew Cauſe 
the Judgment ſhould not be affirmed, and cited 18 E. z. 13. 
E. 4.26, 2 Ro. 746. Sed non allocatur: And Holt C. J. ſaid 
| Kecompence in the Caſe ok Common Recoveries was ra- 
uns, but non unica; fo2 a Reverſion erpeitant is barred by a 
non Recovery, and pet the Recompence cannot extend ts 
eich be ſaid was a bold Advance in Favour of Common 
eres. This Rule was made abſolute. 
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Page verſus Hayward. Trin. 3 Ann. B. N. 


(6) ICHOLAS SEARLE by his Will deviſed to 
18 N Mary Bryant and the Heirs Male of her Body, wy | 
Rep. 4. Q. dition and p2ovided that ſhe intermarry with and have Je 
6: ons. by one lurnamed Searle; and in Default of both Conditiong hes 
ei e  viſed to Eliz. Bryant [in the ſame anner] and in Default the, 
he deviſed to George Searle fo? ſixty Pears, if he ſo long jj 
» Saurd. 180. Remainder to the Hefrs Pale of the Body of the ſaid Geo, 
pe and their Jſſue Male fo2 ever. Mary, and Elizabeth with z 
1 Leon, 283, Dusband, (fo2 ſhe had then married one Cliff,) joined in a Fine 
1 Vent. 199, Make a Tenant to the Præcipe, who was one Iſaac Savery, If, 
10 Ce 41. Savery vouched Mary Bryant, Eliz. Cliff and her Þugband, 
1 Mod. $6. the Mike of the Oeviſo2 with her Þusband, ſhe being again mz 
3 Mod. 20. xjep, and vouched them all jointly, and they vouched ober 
common Gouchee. Et per Holt C. J. & tot. Cur' it was ; 
To A. and iſt, That the Eſtate deviſed to Mary was a good Effate z 
= — - and ſo was the Eſtate to Elizabeth; but it is a ſpecial Jutz 
one of "A . 'tis an Eſtate to her and the Heirs Pale of her Body begott 
Name of hy a Searle, which is a middle Jntail; not the higheſt no 
Searle, s jeaſt; fo2 it might have been to her and the Heirs of her du 
vide poſt. begotten by J. Searle, which had been moze particular; pet this 
619, Kc. q good Eſtate⸗Tail within the Statute de donis, fo it is wi 
the Reaſon of the Statute, | 

. & 2dly, The Moꝛds, upon Condition, 8c. tho' they ate erpy 
ndicicnat Moꝛds Of Condition, ſhall be taken to be a Limitation, ſoit 
taken as Li- held in 1 Vent. 199, 202. And Holt C. J. ſafd, he ſaw no Reaſ 
win”? why they might not be ſo conſtrued in a Deed, tho' the Lan 
vid. 2Co.72, not been carried ſo far; and ſo the Senſe is, if ſhe has no If 
73, 74, Ke. hy a Searle, upon her Death, the Eſtate ſhall remain ober. 
. 3dly, That the Effate-Tail of Mary and Elizabeth, q; ti 
of them, does not ceaſe by marrying one that is not a Searle; Wh: 

the Remainder over fs in Default of both Conditions, and in 
mean Time it is limited to her and the Heirs Male of her Vol 
and ſhe may ſurvive the firſt Þusband and marry a Searle, and 
there is a Poſſibility as long as ſhe lives, 
Condition athly, Tf the Eſtate had been to Mary and the heirs Yale 
har rans her Body by a Scarle to be begotten, pꝛovided and upon Cot 
Land cannot tion if ſhe do marry any but a Searle, that then it fhall reni 
be barr'd by and be to J. S. and his Heirs; a Common Recovery ſuffercd! 
weve: £028 Marriage will bar the Eſtate-Tail and Remainders; 1 
Condition tho' ſhe after marry with another, it ſhall not avoid the Ketobet 
collateral. And the Court took a Difference between a collateral Condit 
and a Condition that runs with the Land: It the Dono: 1 
i 1 | \ 


» A. 


Common Recoveries. 


,ent with a Condition to re-enter, a Recovery will not bar it; 
ahertviſe if it be to re-enter fo2 Mon-payment of a Sum in Sols. 
ride 1 Mod. 108, 111. 2 Lev. 8. 
am as to Common Recoveries (being of great Uſe) the Chfef 
gute deſired to ſpeak largely, | 

if, A Tenant to the Præcipo vouches Tenant in Call in Poſ- 


2 


Tenant in 
Tail, and he 


kan, and him in Remainder jointly, and they jointly vouch in Remain- 


wer the common Gouchee, this is good; not but that it may 


wught againſt ſeveral, tis enough that one hath the Tenancy 
f the Land; and if he would plead that he is ſole Tenant, and 
verſe that the others have any Thing, the Demandant may 
mit that, and pꝛoceed as to him, and the UWirit ſhall only abate 
to the reſt; alſo the others may diſclaim; and as a Joining a 
anger with a Tenant does not hurt, ſo a Joining a Stranger 
ith a Couchee does not; fo? he is but in loco tenentis, a Te⸗ 
nt by the Warranty, 20 E. 3. 10. 2 E. 3.8. Br. Several Te- 
oy 3,4- 10 H. 6. 14. Raſt, 276. 


jat the Goucher and his Anceſtozs never had any Thing in the 
nd; not if he be pzeſent: Jt is enough that Tenant in Tall 
mes in and owns a Warranty, fo2 there may be a Warranty. 
pole an Adverſary Aﬀton againſt Tenant in Tall who has a 
atranty, and he makes a Feoffment in Fee with Warranty, 
Jas levied a Fine with Warranty, and the Feoffee 02 Conuſee 


And the Chief Juſtice ſaid, The Uouchee's being a Stranger 
8 not material; becauſe, tho there be no real Warranty, the 


ery in Ualue is the ſame, atid the Admittance of Tenant 
Tall has made it real, 


Vol. II. | v RE C. 


der may be 
vouch'd 


* m02e regular, that the Tenant. vouch Mary. Bryant, and the ;oiocy. 
Flaabeth, and ſhe over the common Qouchee, that the Recovery Noy 81, 82, 
1Galue may not be joint, but enure ſeverally : Pet the other J ce. fte 
my is ſufficient; fo2 where in an Adverſary Aﬀion a Præcipe ig 1 And. 275. 


dy, Ik Tenant in Tail makes a Tenant to the Præcipe, and if renant 
wüches a Stranger, and the Stranger vouches Tenant in Seger. 
Lail, and he the common Gouchee, that is good; fo2 his being who vouches 
Stranger is not material, becauſe in Judgment of Law he is Tn" in | 
one Tenant by the Uoucher to the Præcipe, and a Releaſe to cnc, inte 
n is good, and the Uoucher is good whether there be a real Warranty, 
larranty 02 not: At Common Law, if a Stranger was vouch- Vest. 58. 
„the Demandant could not counterplead it; but by Weſt. x. 2 Co. 60, 6:. 


p. he may, if he be abſent, counterplead the Uoucher, viz. Cro El. 362. 


uh the Tenant in Tall, he may make Ale of his Warranty, Tenant in 
yet he was not ſeiſed of the Eſtate-Tail ; but in that Caſe he T*i! coming 


10asVouchce 


deteign the Carranty, and then he recovers in Recompence comes in in 
lis Eſtate-Tail; fo2 whenever Tenant in Tail comes in ag Frivicy of all 
ther, he comes in in Pzivity of all Eftates he ever had, and 4b. be 


ever had. 


Mequently may dereign the Warranty. Vide 1 Inſt. 385. a. 3s. 60, 61. 
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=*=RECUSANTsx 
[Vide Title Church of England] 


* 


Domina Regina verſus Peach. Mich. 3 Ann. BI 


Licence to 5 Diſſenting Miniſter having qualified himſelf accodin 


— — 1 to the Toleration⸗Act in one County, kept a Conn 
—— y when ticle in that County; and afterwards removed into a 


county, m4,  - other, and kept a new Conventicle without a new du 
to another. [{fication. The Juſtices convicted him, notwithſtanding the CT 
6 Mod. 228, [eration-AF, The Attoꝛney General moved foz an Attachmey 
510: „. againſt the Juſtices, but it was denied; then he moved fy 
Mandamus to permit him to pꝛeach, and that was denied all 
The Court held, :, That a Mandamus is always to do ſq 
Ack in Execution of Law, whereas this would be in Nature 
Noy 117. A Writ de non moleſtando. a2dly, That a Diſſenting Pini 
urs 20g. (S (tl [fable to the old penal Laws fo2 Pꝛeaching in Conventicl 
4 Leon. 54. Unleſs he qualify himſelf accoꝛding to the At of Toleration. zi 
2 = * That a Licence inrolled at the Seſtions in one County, will n 
ever extend to another County; but he muſt have a Licence ina 
in the County where he peaches. But Note; The Law is ing 
alter'd in this Particular, by the AX fo2 p2eſerving the Pyoteſt 
Religion, by better ſecuring the Church of England, 10 Anne. 


_ Relea 


573 


Vide Fareſl. 


Releaſe and Defeazance. 24 


96. 


off verſus Scrimſhaw. Trin. 1 W. & M. B. R. 8. pt 


375. 


Debt on a Bond foz 1000 l. the Defendant pleaded a (.) 
Covenant ſince made by the Plaintiff, whereby he covenant⸗ — 
d not to ſue fo2 the ſaid Debt upon the ſaid Bond, fo2 and for « certain 
during the Term of 99 Pears: This was held naught upon _ is nor 
rmurrer, fo2 it is but a mere Covenant, and doth not enure þAZ** ©: 
«a Releaſe 02 Defeazance, and ſo cannot be pleaded in Bar, Royn. 187, 
ide 1 Cro. 35 2, 623. 1 Ro. 939. 21 H. 7. 24. 393, $13. 
46, 47- Comb. 123. Carth. 63. Holt 619. 


yton verſus Kynaſton. Hill. 10 Will. III. B. R. Intr. 
Trin. 10 Will. III. B. R. Rot. 246. 


LAYTON, the Executo2 of Clayton, the Executo2 of ,, < NY 
Winterſhall, bꝛought Covenant againſt Kynaſton upon Ar: nor to be 
des, and declared as on Articles made between Killigrew and confiruedas 
be aid Kynaſton, and others ex una parte, and Winterſhall ex or 1 
tera parte; wherein it was covenanted, that if Winterſhall vitbout Ne- 
ud be minded to give over aiing Plays, and ſhould give No- #37; 
in Writing thꝛee Months bekoze he left off, that then thzee Car. 426. 
ponths after ſuch Notice in Uriting, Winterſhall ſhould be ve Jae. zoo, 
lowed fo2 every ating Day 5 s. per Dap, and that after the 77. 272. 
rath ok Winterſhall, 100 l. ſhould be paid to his Executoꝛs Potts15. S. C. 
thin three Months: Provided ſuch Notice ſhould not be given 41x29 
t in an aiting Week; and fo2 B2each aſſigns that the 100 I. 415, 548. * 
1s not pald within three Months after Winterſhall's Death, Holt: 73,218. 
E Defendant pleaded that at the ſame Time another Deed was 

de between the ſafſd Winterſhall of the one Part, and the ſaid 

jnaſton of the other Part, wherein was contained the ſame 

Neement; and then it was farther covenanted by Winterſhall in 

came Deed, that in Caſe he gave Notice as afoeſaid, then 

laid Kynaſton ſhould be Diſcharged of all Debts, and be in- 

Mnfed and ſaved harmleſs from all Agreements oz Sccuri- 

at any Time befoze made, o2-hereafter to be entered into; 

he avers Notice was given, and that thzee Months elapſed, 

$0 lo relies upon this as a Defeazance. To this there was 


Vol. II, F 2 1 ſt, 
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if, Jt was urged fo2 the Defendant, that this wag a Delte 
zance; fo2 whatever the Ocfendant loſt in this Aion woun 0 
recovered againſt him on his Covenant, which was but Circuit 
of Aﬀion. Vide 1 And. 307. Mo. pl. 80. 2 Saund. 4), 48, % 
Deed a Defeazance to another made at the ſame Ting with l 
Vide 1 Inſt. 265. Rebutter foandeF or the fame Reaſgy, 
The Court agreed, That if A. be bound to B. and then B. 
citing this Bond, covenants to ſave him harmleſs, this i; , 
abſolute Defeazance; and if it be to ſave him harmleſs on a gg 

- tingency, tis à couditiouad Defeazante, becaule it hath ay f 
preſs Relation to the Deed, but in the pzincipat Caſe ther 
not a Relation between the Deeds; but on the contrary, 
Plaintiff's Deed is only to indenmify agatnit all Covenare, 
heretofoze made, 02 hereafter to be mave. There is thererg 
ns Meteſſity to conſtrue the Defenvant's Deev to de void ay 
uſeteſs as ſoon as made, o2 that ane Deed has deftroped f 
other which was made at the fame Time wich it, od that Kyu 
ſton. map play faſt and looſe: at his Pieature. Allo the Can 
agreed, That where two are jotatly and ſeveraily bound in 
Bond, a Releafe to one diſcharges the other; and in ſuch Caſs 
if the joint Remedy is gone, the Several is gone too; and tha 
in the Caſe at Bar, the joint Remedy was loſt : But the Ch 


Trefftee, who defivered the Opinton of the ref, — 1 
determine, That on Covenant, where the joins Kemedy fal 
there could not be a ſeveral Remedy, 

2dip, Jt was objecked to the Dectaration, That he dec; 
of a Dced made between Kynafton of the one Part and Winte 
mall of the other, and does not ſay pradift. Winterſhall, f 
Want of which he does not appear to be the fame Perſon: Thi 
Exception was not much heeded. Caſes cited pro and con wet 
Yelv. 103. 3 Cro. 913. Bridgm. 99. Dyer 70. Hard. 178. 
whereaPro- zy, Jt was objefted ts the Pfea, That the Notice is not la 
vo 92 to be given in an aming Week, and tho ft was urged to bel 
feaaance of May of Hꝛobiſo, and therefo2e ought to come on the other Sid 

21 (5 Co. 78. 3 Cro. 405. 7 Co. 10. Poph. 28. Plo. 376. 1 L 

ated on pl. 202.) and that the Bea ſaid he had Notite ſecundum form 

the other & effectum articulorum ; pet Holt C. J. anſwered, That vir! 

Side; otber- the 5289s goes by Way of Defeazance, it mam be penn 

dy way of him that takes Advantage of it; bat this is not fo, but in 

Exolanarien the Senke of the Covenant, by exptaining and tying ip f 

on of Co. Notice to a particular Time, which would not have been un 

venant. ſtood on the general Covenant, by which Beans it decomes 

Part of the Covenant, ſo that you mus plead acting. 

ſecundum formam & effectum articulorum is only Hai 

Conrciafion, which cannot ſerve without Pyemifſes. Inv 

this fingle Point, Judgment was given fo the Plaintiff. 


fad os. 


— Rekeaſe and Defeazance. 7 


Lacy verſus Kynaſton. Paſch. 13 W. III. R R. 


HE Plaintiff bꝛought Covenant as Adminiſtratoꝛ to Lacy, (3. 

and declared on the ſame Indenture in the Caſe befoze —— 
eoeen Killigrew and Kynaſton, and. they ex una parte, and Lacy proper Words 
a altera parte, reciting fozmer Articles, and they hereby cove: of Pefea- 
un jointly and ſeverally with Lacy, That if he be minded to vi. 5 ce . 
rave ating, and gives thzee Yonths Notice thereof to the; Lev. 273. 
Cnpany, he ſhall be pald 6 s. * per Day foz his Life, and 1. 4, 
tat bithin th2eE Months after h Death, his Exerutozs ſhall be 215, &c. 
id 100 |, And that ff he die without ſach Notice, his Executoꝛs Aut. $73.S.C. 
wuld be paid 100 J. within ſix Months after his Death, in the br hart 
payment whereof the Bꝛeach was aſſigned : The Defendant 8:5, 548. 
ed Oyer, and pleaded another Deed made the ſame Day and 118.215: 
wa, whereby Lacy and hers covenant points and ſeverafly 1 Rol. 939; 
ich the Defendant, that if he left off 4#ing, and gave Notice, RY 
bold be freed and indempuſſed of and fron the faid Cove- Fond. 123. 
nt, and avers he left off ard gave Notice, and became KC: 3 cr 332. 
jarged, and (0 pape Judgment of the Aion. The Plaintiff 
mrs, &; And the Dueſtion was, Whether this was a Cove- 
t 07 a Drfeazance ? Aad the Court held, 
if, That this Covenant in its Nature was not a Defeazance, 3 Lev. 273. 
Jha cdu of Defeazance, viz. that the Thing ! 52% “e 

» 2 Lev. 214, 
do, Ik A. and B. are jeintiy and ſeverally bound fo H. and 215, ce. 
covenants with A. that he will not ſue A. this is not a De- . and B. 10 
3ance, $62 ſti} there ig a Remedy on the Bond againſt B. other⸗ H. joior and 
it K A. onfy hau bern donnd, tor then tuch Cobenant excludes ereznz 
m from any Remedy fo2 ever, to avoid Circuity of Action. nor to We A 
& 43. Aff. pf. 44. This Difference being applied to the pun⸗ vote De- 
jd Caſe res it, and it fs but reaſonable; beranſe to conffrue SC. an 57 
ks to be or entire as @ Releafe oz Defeazance, is to diſcharge 
|, otherivife of a Covenant. 34 H. 8. Br. Eftranger al falt. 
Lit. Seck. 376. Inſt. 232. Hob. 66. 


—_—— 


Topham werfis Tollier. Trin. 1 Ann. BR Pot n 


EBT on a Bond again aw Avminiftate? ; the Defendant , (4 
} Aden a Reiruſe, whereby the Phatneiff reciting there * — 
dera Controvetnes berween the Defenvant and him about che perſonal 
une, and the Bight of Apminlütatton releaſes to the De- Elea the 
wat aß his-Righe, Title, Intereſt and Demand of, in, and less an 
h perſonal Eſtate of the Inteſtate. Upon Demurrer this Bood befors 
$ held no Plex, toy per Holr C. J. Chere fs a Olfference be- Id Kere 

1a Refeaſe of all ands to the Perſon of the Admini- won. 


105. cont. 
Vide 10 Co. 48 to 51. Holt 621. S. C. 


„ : 
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REMAINDER 


Cro. El.897. ftratoz, as in Yelv. 214. and to the perſonal Eſtate as in th 
g % Caſe, ton the Bond is not any Right or Demand ta the pn. 
I 


Lev 99,272. nal Eſtate, till Judgment and Execution ſued ont, - 


2 Lev. 210. 


Poſt 578. 


wi REMAINDER 


pag. 590. 


Corbet verſus Tichborn. Paſch. 6 W. & M. BI 


1.) Jement, and Trial at Bar; the Caſe was, J. S. wy 
Attainder, Tenant fo2 Life, Remainder to his ite fo? Life, x 


— mainder to his firſt, ſecond, &c. Sons in Tail, | 
— mainder to the right Heirs of J. S. The ſad J. S. cn 

mits Treaſon, and then has a Son, and then is attainted, a 

the Court held, That whether the Son was bozn befoye 02 aft 

the Attainder, the contingent Remainder to him was not! 

charged by the veſting in the Crown during the Life of J. S.! 

cauſe of the Wife's Eſtate, which is ſufficient to ſuppott it. 


an 427.5655 Thompſon verſus Leach. Hill. 9 Will. II. BI. 


Vide Polt 
18, &c. 1 ; 

| = — Deviſe was to Simon Leach fo2 Life, Remainder to | 
e. Ye. J A firſt, ſecond and third Sons, &c. Remainder to Sir $ 

Surrender of Leach fn Tail, the Remainder to the right Þeirs of Simon Lea 
Tenan: for Simon Leach the Tenant foz Life ſurrendered his Eſtate by De 
Non Compo, £0 Sit Simon Leach, and after that had a Son bozn and dit 
toa Remain- and the Son bꝛought an Ejettment againſt Sir Simon, and Sin 
— his Father was kound to be Non Compos at the Time of | 
cannot bar Surrender. Et per Cur, Taking the Surrender to be voidil 
coningent Only, it was held, That the Plaintiff could have no Title; | 
Night ef Eu- his Eſtate in Remainder was a contingent Remainder, and ik! 
try will ſup- pꝛecedent Eſtate was gone and determined by the Surrender, 
port contin Contingency could not ariſe. There muſt be a particular Eft 
Fainder, atually in Being, oz a preſent Right of Entry, [Vide Bigot © 
Righr of Smith's Caſe, Cro. Car.] And it is not enough that there 


Action nor. 
1 Vent. 306. g 0 | ks 4 

1 Roll. — 177. Eq. Ab. 178. p. 3. S. C. 3 D. 164. > 13. 3 Salk. 300. 1 Show. 296. 3 Mod: 
301. 3 Lev. 284. Show. P. C. 150, 2 Vent. 198, Comb, 438, 468. Carth. 211, 259, 435 | 


357, 623, 665. Caſes B.R. 475. 
Y 2 


33 : — — ; 
it of Adlon, but ft muſt be a Right of Entry; And they e Archer. 
ja, that it was not fo2 Want of Right to the Thing, but ok 5e, 
(unit to do the Ack, that a Madman is hindered to avoid his 382, 383. 
n mant. Cro. 102. 2 Saund. 387. 3 Keb. 2. And if this had i Vent. 189. 


* 


done in the Life of the Surrenderer by Inquiſition, that ? — 18 
wild habe pꝛeſet ved the contingent Remainder, but that cannot © 208. 
unt now, becauſe the particular Eſtate is determined. To 32Þ*®: 296 
un this, Holt C. J. laid, a 
there be Tenant fo2 Life, with a contingent Remainder to Ce. 80. 
nd Tenant fo2 Life is difſeiſed, and after that a Diſcent caft, 3 e 77. 
qd five Pears expire, now the contingent Remainder is gone, fo? 3 Keb. 177, 

re is nothing now to ſuppo2t it, the Right of Entry being 
med into a Right of Action: But befoze the Diſcent the Right 

Entry was ſufficient, 

Fut they held the Surrender in this Caſe to be merely void, 

that the particular Eſtate remained in him, notwithſtanding 

* Surrender, and the contingent Remainder rightly veſted, 

there be Tenant fo2 Life with a contingent Remainder, and Thar Righe 
makes a Feoffment in Fee upon Condition, and the Contfn: of — 

7 happens befoze the Condition bꝛoken, the contingent Re- ud de pre- 
nder is deſtroyed ; fo2 there muſt be a particular Eftate, oz a 

fent Right of Entry when the Contingency happens; but it 

nant fo Life enters fo2 Beach befoze the Contingency hap⸗ 

5, the contingent Remainder is revived, and may veſt, 


Weeks verſus Peach. Mich. 13 Will. III. B. R 


W | Oeviſed out of his Lands a Rent to one fo? Life, with "7 2M 
« Remainder over, &c. And Shower obje#ed, That there my be of 
ud not be a Remainder of a Rent de novo; fo2 there cannot po. 8 


novo. 


| Kematnder where there cannot be a Reverſion. But per Vid. ant. 466. 
it C.J, There may be a Remainder of a Rent de novo; ko; <7: '44 


Intent of the Party gives it firſt a Being fo2 the Whole, and .. © 


the lelſer Eſtates are carved out of it. Vide 2 Lutw. 1225. Cn 


1 Mod. 218. a Lev. 80, 88. Carter 52. 2 Keb. 89. 


| 
| 
| 
| 


RENTS. 


1 Lev. 22,25, 


„144, 170. 
n= RENTS. 
80, 240. 

3 Lev. 39, 

150, 233, 

295. 


Stephens & Ux' verſus Snow. Hill. 2 W. & MBI 


5 IE Plaintiff declared upon a Leaſe fo; Pears, dg 
Growing 30 8. at Lady-Day and Michaelmas, and afligng f 
— Breach Non-payment of a Year's Rent, due and g 


leaſe of all ing at Lady-Day 1689. The Defendant pleaded at 
Demands. [eaſe dated the 18th Day of November 1688. ok all Demand 
b. and upon Demurrer, Judgment was given fo2 the Plaint 
10 Co as Foz the growing Rent not due, which is incident to the Ben 
to $2. ſion, was not diſcharged ; tho' the firſt alk Year's Rent, whj 
100. was a Duty demandable, was releaſed; but here the Releaſe! 
2 Lev. 210. ing pleaded as a Bar to all, which it is not, the Plea is nau 
« Vent- 314 and Judgment muſt be given fo2 the Plaintiff, 


1 Sid. 141, 
2 Cro. 170, Litt. Sec. 510. 1 Mod. 95, 2 Cro. 486. 


Lad Rockingham & al' contra Oxenden & al”. Ci 
Trevor, Mafer of the Rolls, 1711. 


3) HE Leſſoꝛ dies upon Michaclmas-Day, between thy 


1 Will. Rep. four in the Afternoon, befoze Sun⸗ſet, the Rent being 
5 ibe Name {EXVED Payable on Michaclmas-Day : The Queſtion was, Wh 
v. Penrice. the Erecuto2 o2 the Heir, oz, which is the ſame, the Jointur 
Cro Jae 310. gf the Lefſo2 ſhould have this Rent? The Executo? infiſted 
this was the Rent-Dap; that it might have been paid in 
Moꝛzning, and that a Releaſe upon ſuch Payment had been 
Diſcharge ; and they dented the Opinion of Hale in 1 Saund.: 
and ſaid, that ſo it was held by the Judges of Aſliſe at Dur 
viz. Baron Bury, &c. But on the other Side it was arguedi 
decreed, That the Rent ſhould go to the Heir oz Joſnturels, 
cauſe at the Time of the Death of the Leſſoz, there was no! 
medy no2 Means to compel the Payment thereof. Vide 101 
Clun's Caſe, 2 Bulſt. 293. Plowd. 172, 173. 1 Inſt, 202. 1! 
59. 1 Sid. 162. 2 Cro. Fox verſus Whichcot. 


R E P L E A D E R. El. 48, 80 


3 Co. 52. 
1 Leon 79. 


Lat. 248. 
Staple verſus Hayden. Trin. 2 Ann. B. R. 2. f 


216, 173. 


T was laid down by the Court in the Caſe of St 6 Mod. 1. 2,3. 
Hayden, Trin. 2 1 B. R. 1 ſee 4. . z Salk, 181 
p. 216, Firſf, That at Common Law a Repleader was Repleader 
allowed befoze Trial, becauſe a Gerdi did not cure an im- es, Tei 
gil Ifue: But now a Repleaver ought never to be allowed — 
Kode e Fault o flue ma | 2 Lev. 12, 
- by the __ — Jeokails. 515 * We 164 
Mp, That ik a Repleader be denied where it ſho , where grant 
0, 02 granted where it ſhould be — is _ 0 IE 2 or 
My, That the Judgment of Repleader is general, viz. Quod -— ot 
ares replacitent; and the Parties muſt begin again at the firſt Parties begin 
alt, which occaſioned the immaterlal Jfſue : That if the Decla- wefrFeute. 
1 — Ar * * Replication ill, the Parties muſt » Mod. 2 
6 ; r od 
| the Replication. Vide 3 Keb. 664. ET —— 


allo, No Cofts are allowed on either Side. —— 
or ater 


| 


hy, That a Repleader cannot be awarded after a Default, Defutc. 
6 Mod. 2, 3 
de the Form of a Repleader. Lutw. 1622. * = 


Replevin 


' 580 


>= Replevin and Homine Reple. 


Raym. 33, 


1 eiando. 


6 Mod. 68. 
81. 103, 158, 
189. | 

[Vide Title Avowry.] 

Halet verſus Burt. Hill. 8 Will. III. B. R. 

Balli of a | 
—— N Treſpaſs fo2 taking, &c. The Defendant juſtified that t 
Replevins Place where was a pundzed, and Time out of Bind had 
out of court. Court of all Actions, Replevins, &c. grantable in o; out 


eee Court and that a Replevin was granted to him by i 
S. C, Carth. Bailiff out of Court, virtute, &c. It was queſtioned, Chethe 
Jad. 145, 4 DUnd2ed-Court could pꝛeſcribe to hold Plea of Repleving, bf 
2 Inſt. 139. Cauſe the County⸗Court could not hold Plea of them at Con 
— 2 mon Law, but were enabled by the Statute, which ertends u 

N. B. . to the Hundꝛed⸗Court? But per tot. Cur clearly ; Suppoſi 


F. N. B. 73. 
Skin. 674 they may grant them in Court, yet they cannot pꝛeſcribe to gra 


3. 5alk- 272 them out of Court. 
120. 


, Richards verſus Cornforth. Mich. 9 Will, III. A 


rk RROR of a Judgment in Replevin, wherein the Defenda 
Rent, ere L. avowed fo2 Rent and had Judgment; and now . C: 
Part is not thew aſſigned fo2 Erroz, that Part of the Kent became due 


yer due, *" the Diſtreſs taken, fo2 the Diſtreſs was made the 26th Day 
wight be cu- l A 3. . qe thee _ ku — 
red before whereas t endant had avowed fo2 that Michacimas 
Jadgmen-® Et per Cur", This is naught ; fo2 the Judgment is to fave 
Avowry as Return irrepleviſable, i. c. that he ſhall have the Diſtrels as 
—_— Pledge, till all the Rent avowed fo2 be paid, and that was md 
than was due at the Time of the Oiſtreſs. In this Caſe 


gc. ; 
1 G5 Mod. Avowant befoze Judgment ſhould have abated his Avowzp, quoi 
363. kc. the Michaelmas Rent, and taken Judgment foz the reſt; but 
cards verſ. Defenunant..nctting his Avowzy mended in C. B. the Koll V 
Sernetortd. amended here in B. R. and ſo the Erroz was cured. 
hes 330 (1165: dosen 37 


208, 
* Me 


* 
co 


Replevin and Hotnine Replegiando 


Moor verſus Watts. Mich. 12 Will. IL. B. R. 


PON a Habeas Corpus * | | 
in Cuſfody by Alrtue 4 was returned, that Watts was ( 3.) 
Ot Aa Capias in Withernam Homine re- 
+ Caſe was, That upon a Homine Replegiando, the Sheri and plegiando. 
ned an Inquiſition, finding that the Party was —— f re: os 
phereupon a Withernam iſſued, returnable octab. Marti loigned, ha to 
yas not yet come; but the Defendant was taken thereup thong 
mord to be bailed, and the Yatter was four Times —— any Le Rep 546 
— It — objeed, That he could not be bailed u -+{ 
tbemam; fo2 it was an Execution, and he had pon the Farefl. . 
Crt, and the Plaintiff could not have a new Witherng Day in 5. N. 4g. 
jc Lo Gray coming into Court upon an Elongata Paul And Hoi 626. 
my ed and lay by a Foꝛtnight: Alſo they cited Raymond was — Ent; 
and ſaid 3 Return of the Elongata was a kind of * oye 474. 
the whic — thereby eſtopped from pleading Non 2 
h ſeemed to be the Senſe of the Chicf Juſti cepit; 
0 _ __ was, icf Juſtice, to 
it, That a Homine Replegiando does not 3 | : 
rem — Averiis; and that in a Re Nevin _ _ — 
RT vis T either return a Deliberari feci, o2 an 2 they were 
Flogata ; —— no Body came to wew him the Cattl ——_ 
nes to the rr return they were not taken fr i af 
ad not the Sheriff the Writ which the Defendant is to falſi f 
Hangata where he 4 —_— — Sheriff muſt return an 
erance * 
kante lung byte Return ofthe Elongaa to lead Non er: 
Tal was every, ann be cou or aol (And we 
brtur ainft the S y ernam a- 
e where be cor make Delnerance 0 . 
Ka? he cannot falſify the ved to plead Non cepit to the Acton, Non — 
% 9 14 Capias in Withernam does not alter the C wa _ 
fthe Return — 1 becauſe it is the meer Conſeqt ale, Farell. «7 
Þ the With ge 506 Efoogata; therefore be is no moje — 
am than he was by the Elongata to eas Mom 


* % to claim P2operty if it were a common Replevin de 


Aly, That in Replevi i 
Wy plevin de Averiis after an El d Wi. i 
cult Os rent pleads Non cepit, be (hall — — eaten ie 
Pulntif fo2 them foi 1 9 "apes in Withernam agaiph the — 
iht the Cabin o . is if the Defendant claims a P2o ee 
Anale that 4 5 Pꝛoperty is in Queſtion, the Law —— ſhall have hi 
e Defendant ſhould have his Goods again ts, Cools agein 
42 801 mine 


n the Diſpute : And d 
Vol. II. de the _ Reaſon in a Homine Re- fegen ge 


plegiando bailed on 
on cepir. 


582 Replevin and Homine Replegiando 
— 1Gœnin— x — — a = — a 
plegiando the Defendant, upon pleading Non cepit, (hould be req, 

red to his Liberty; and the Court denied the Withernam t þ 
an Execution, foz that cannot be befoze Judgment, and held ; 

Wichervem onlp to be à meſne Pꝛotels: Alſo they dilliked the Caſe in Ra 

cel. mond, and the Caſe of the Lozd Gray, but affirmed the Cal 

Vide : Show. the Reg. 79. a. and thought it made fo2 them, and that upon Ne 

th, Ku cepit pleaded, he might be bailed. Keil. 71. a. F. N. B. 74. to 

Fareſl. 13. Cited, Adding this farther Reaſon, that hereby the Stippoſa; ; 

the Writ is denied and balanced, and the Matter ſands (nai 
rent, accozding to the Rule of Batling laid down by my 16 

Coke, upon Wet. 1. c. 15. 7 

There may ithly, The Court held, That there might be a new Wi 

chernamafter nam, but obſerved it was not neceſſary no2 material to determi 

the Defen- that in this Cale; fo2 the Bail muſt be in a Sum certain, u. 
| bara vpn” Condition that he appear de die in diem; and if Judgm 

che firſt. againſt him, that he render his Body fn Withernam ibidem! 
manſurus quouſq; he render the Party, and permit him to go; 
11 large; therekoze if he be rendered again, he is in Cuſtody yy 
19 the Withernam, as befoze. So ff H. bzings an Audita Quere 

t and is bailed, and Judgment is againſt him, when H. is renders 

back, he is in Cuſtody again upon the firſt Execution; and (| 
an Appeal of Murder, if the Defendant be bailed and makes 
fault, Pꝛoceſs ſhall go againſt the Bail, and alſo a Capi; 
gainſt him; but if he render, he is in Cuſtody upon the Appea 
If on Elonga· Pet Note; Upon his Default a new Capias lies againſt him, g 
dbe Defeu in this Caſe if befoze the W ithernam the Defendant had plead 
dant pleads Non cepit, that had ſtopped the Withernam; but if that hi 
Kon <epit, been found againſt him, the Impediment was removed, and a 
nam ſhall thernam ſhould have gone; ſo here, if after the Withernam, | 
| illue. plead Non cepit, which is found againſt him, and he is not rl 
1 3 dered, a Capias in Withernam lies againſt him, as well as Þ} 
ni 11 Rep. 3, ceſs againſt his Bail; fo2 there is nothing to hinder it. Vide 
1 3 Leon, Caf. H. 4. 2. T. Mainprize 23. 
3% Che Plaintitk's Counſel ſeeing that by the Opinion of the Col 
5 . the Defendant could not be bailed, unleſs he pleaded Non cp 
1 would not deliver a Declaration; which the Court ſaid, .. 
91 putting a Difficulty upon them; and upon this, in o2der to u 

4 5 ſuit the Plaintiff, the Queſtion was, Whether the Plaintiff u 

1 demandable upon the Withernam > Alſo there was a fozmer Qu 
ſtion, Mhether he might be balled upon the Habeas Corpus bets 
the Return of the Withernam? 4 

io Homine Ag to the laſt Point the Court held, That befoze the Ret 
repleziando, of the Withernam the Defendant could not be balled; and lo l 
cannot be Of an Appeal of Murder, the Defendant ought not to be bai 
daileddetore yefoze the Return of the Writ ; and tho' this has been don 
of the Wi- un Appeal by ſome Judges, yet per Holt C. J. Jt was done" 
wer nus rite; he would not therefoze allow Bail befoze the Retun 


'.. 
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& withernam, and lain, that in a Horttiri6'Replegiande" after See + Ste.. 

i Elongata returned, if the Defendant romes in gratis, und 

ius Non cepit, he Wall not be put to find Ball; (Ratio vide 

«reſſe, becauſe hereby the Withernam ig eftopped 07 ſilfpended,) 

wt if he comes in in Cuſtody upon a Capias in Withernam, he muſt 

gbe Bail, and cannot be admitted to that till he call foz a De- 

tration, and plead Non cepit. 1 | | 

as to the other Point the Chief Juſtice ſaid, that whenever a Plainriff is 

fheit is awarded, which is teturnable, the Retozn-Day is a Day decent 

y both Parties to appear, and tho' the TUrit be returned not turn of the 

td, the Defendant may appear to pꝛevent any ill Conſequence: 1 18 

1 to prevent a Capias, 5 E. 4. 69. So here to ſave himſelf on a $29,997, . 

Withernam. Reſpond. Se 7 E. 4. 5. Upon a Diſtringas proximas not appeat- 

jlas, Kc. the Dekendants have no Day, yet they may appear ing 

jd traverſe, In a common Replevin the Oziginal gives no 

Day, fo2 that is Vicontiel; fo fg the Alias, but the Pluries is re- 

able here; and tho' there is no Summons noz Attachment 

| the Writ, yet the Day of the Return is a Day to the Par: 

jts, and the Entry is, that the Defendant attachiatus eſt ad re- 

endend. de pl'ito quare cepit, &c. And the Reaſon is, becanſe 

tj in Truth there was not actually an Attachment, yet virtual⸗ 

hand in conſequence of Law it is ſo, he being bound to appear 

yon the Peril of a Withernam. And tho the Plaintick be ab: 

"by _— 1— * Hereupon he was: calfed and | 

muted, fo2 otherwiſe the Dekendant might loſe his Liberty ko? 

fr by ſuch a Contrivance. tg 10 FORE en 


; { 7&4, 
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1 50 10 

Wl Replevin the Defendant made Conuſance'fo? 5 l thc : In fe 40 

diu onerat. in Aretro pro uno Anno. The Pfain *. ag to d ef b 

bl pleads de injuria ſua propria abſque hoc quod fuit in, Are- in Replecit, 
w and as to the other 501. that he was ready on the Land till de Money 


ought not to 


bln-ſet, and none came to receive it, and that he is ill ready dg bedr note 
Vit, and bzings the Money into Court: Defenva 5 1p. into — 
Ap to the firſt Plea, quia attingit ad generalem ext mi And _ Salk. 
Tye other 501. he takes it out of Court, & pro dampnis gil 356 Cates 
pod non obtulit, &c. and upon this the Plaintiff demurted. 5. K. 352. 


this Caſe being ſeveral Times ſpoken to, it was held, 355 fo® 
If, That de injuria ſua propria adſq; gw, king imper: . 
vt tound about Way of pleading the general Iflue, and that 134 * 
mounted to no moze than the General Ine, Riens in Arrere! De ini 
conſequently was ill upon a ſpecial Demurter: Allo this Tra: F A 
nie put the Defendant to an unneceffary Repltcation; therefoze Jer 
u the 501. 'twas clear fo the Defendant. © mounsts - 
11. | M2 ——< 


O 


2dly, 


— 
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Lev. demand the Rent befoze he made Diſtreſs, Hob. 207, 1 Ven. z: 
104, 0% And o the Diſtreſs was lawful without a Demand, and then th 


_ 2dly, As to the other 501. the Court held, x6, That 
bare paratus was not ſufficient, and did not amount to a Tex, 
without an obtulit, and therefoze his being ready on the Lan 
ſince he did not tender the Rent, did not oblige the Gant t 


Avowzy o2 Conuſance of the Defendant ſtands unanſwerey, dl 
The Profert of the Money was impertinent and idle, Keil. ,; 
Dy. 227. 2 E. 4. 25. Pl. 15. 2 Cro. 126. In Debt upon 
Bond, there might be a Profert, to ſave Damages; becauſe the 
the Money is the Thing in Demand: But it cannot be in an 5 
vowpy to à Replevin, becauſe the Avowzy is to juſtify the Taz 
the Cattle; and whether the Boney is paid oz not, is not 4 
Queſtion; but if the Diſtreſs was rightfully taken, the 4vowar 
muſt have a Return ; if wꝛongkully, he muſt anſwer the Plaintit 
Damages. It then the Profert was ſuperfluous, ſo was the! 
vowant's accepting it, and Judgment muſt be given fo? the Abo 
ant on the Avowzp, by which it appears that Rent was behin 
and the Diſtreſs lawful, and to which there is no ſufficient Anſi 


Pratt verſus Rutlith. Trin. 13 Will. III. B A 
Vide this Caſe, Title Avowry, II. 6. Pag. 95. 


F Property claim'd in Replevin, 6 Mod 69, 81, 139, 1, 
I Lev. 90. Lutw. 1316. 


277, 259. 
3 Salk. 309. 
Holt 68. 


D* on a Bond, with Condition, reciting, That the Condition to 


fn Hugh verſus Dennington. Mich. 3 Ann. B. R. 2,7 2% 


laintiff was Appzentice to the Defendant fo2 ſeven 4e en A8 ac 
— ; and that if the Defendant at the End of ſeven — 


be made on 


beiendant pleaded, That at the End of ſeven Years oz after- che laßt Duy. 
yards bucuſq; he was not requeſted. The Court held a Requeſt — - Lev. . 
x(eſary, fo2 the Condition was to do a collateral Ching; and vi. . 

it is Part of the Condition it muſt be averred: And here a Re- Fereſl. 143, 


ui within the ſeven Years, when the Thing was not to be done, 44. 


leyn 23. 


kiners Company (if requeſted) then the Bond to be void. The Requeſt muſt 


Broderick, who urged, That the Defendant ſhould have pleaded 4 *hpp 
bas not requeſted generally, and that the Requeſt might haue 36. 


lays Part of that of which it is the End, and he was to be 227, 260. 
ue free the laſt Day of the ſeven Pears, and ſhould have re- * Sund. 33. 
aid ſome convenient Time in that Day that the other might 

lit a reaſonable Time to do it in. Adjudged on a Mrit of Erroz 
Judgment in the Marchal's Court fo2 the Plaintiff, and the 

ment reverſed, per totam Curiam, . | 


RES- 


Years ſhould procure him to be made free of the on Requ . 


ll not be intended per Cur', Afterwards this was moved again sy. 4s, 74. | 


With befoze the End of the ſeven Years. Et per Cur', "Tis not : Cro. 183, 
ihe done poſt finem, but ad finem, and the End of a Thing ts 4 10d. .00, 
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345, 486. 
2 Hawk. P. 


C. 139, &c. 


Dominus Rex verſus Belt. Mich. 8 Will III. 3 


61.) N the Caſe of a Reſcue there are two Ways of Pyoceedin 
Joao 1 Ik the Reſcous is returned to the Philazer, and Pꝛocele 
be diſchare- * Dutlawzy iſſues, and the Reſcuer is b2zought into Coy 
ed upon Affi. he ſhall not be diſcharged upon Afidavits , but where up 


vid. pl. 3, the Return of a Reſcue an Attachment is granted and the Pu 
infra. examined upon Interrogatozies, upon anſwering them he chai 


diſcharged. ; N 
* ls k 
2 Lev. 26,28 Anonymus. Trin. 12 Will. III. B. R. | 
3 Lev. 46. | ' 
C6). HE Sheriff returned virtute brevis mihi dire&' feei with, 
the Bailiff rant” A. & B. ballivis meis qui virtute inde ceperunt 


had him in Defendant & in cuſtodia mea habuerunt quouſq; ſuch and f 
coy. reſcuſſerunt him ex cuſtodia| ballivorum meorum : And n. E 
and H. ref moved to quaſh it, and it was quaſhed per Cur', Foz per Hol 
ons ow out J. CUhen the Bailiffs have arreſted the Party, he is in Fat 
dyof the Bai. in Truth in their Cuſtody; but in Law, he is in the Cuſtody 
Uff, ill for the Sherſff : An Anſwer either May is good, viz. That he i 

y208mency- refcued out of the Bailiff's Cuſtody, oz that he was reſcued 
436, 432. Of the Sheriff's Cuſtody; but to ſay he was fn the Cuſtody of 


Polt 589. .,, Sheriff, and yet reſcued out of the Cuſtody of the Bailiff 
Lutw. 130. Cepugnant, 


6 Mod. 211. nd 
3 Mod. 114, | 

12 Anonymus. Hill. 3 Ann. B. R. 
. PON an Affidavit of a Reſcue, an Attachment was pn 

for a Reſcue againſt the Reſcuers, and this was a Reſcue upon may! 


never grant- Pꝛoceſs; but denied; fo2 per Holt C. J. The Reſcue muſt be 
«d upon Affi- turned upon the Crit, and the Motion and Attachment foun 
: upon that; but it is never the Courſe to grant it upon Afiday 
4 fora Sit Samuel Aſtry ſaid, it was the conſtant Courſe upon 
eien. Returnof a Reſcue, to ſet four Nobles Fine upon each Offen 
and that he had it from MHz. J. Twisden, Hill. 11 Will. II 
Vide 2 Jo. 198. 

See 6 Mod. 141. a Difference where tis on meſne Procels 

where on an Execution. 


I | R 


RESTITUTION. : 


er & Regina verſus Leaver. Trin. 3 W. & M. B. R. 


N att Taditment ok Varretrp, the Defendant was con vic 72 
and fined 1001. which was levied by the Sheriff, and paid gun tee 
into the Hands of the Colle#02s; afterwards the Judgment no «aint 
was reverſed, Pemberton moved fo2 a Rule fo2 Reſtitution irie e 
rain the Colleckozs. Holt C. J. It cannot be, fo2 they are not the Record. 
dirty to any Reco2d here: You ought to ſue out a ſpectal Sci. fa. . 
d make them Parties, as in 1 Cro. 328. but this he alſo 2 * ©" 
mited, ſaying, this Caſe differed: pe put this Caſe: A Reco- ; Keb. 231. 
ro in Sjeckment is difſeiſed, oz makes a Feoffment; after- — — 
nds the Judgment is reverſed: Will a Crit of Reſtitution lie? Sein. 3. 
laid it would not, becauſe the Diſſeiſo2 oꝛ Feoffee are Strangers Tem. 3:0. 

the Recozd, which Pemberton agreed, Jf a Feme recover Da⸗ 

uges and then marries, and the Judgment is reverſed, Refti- 

tion lies againſt her and her Pusband; but they are Parties: 

the Motion was denied. 


minus Rex verſus Toſlin & al'. Hill. 10 Will. III. B. R. J n. 


443. 444+ 


\ otion was made foz Reſtitution, upon quaſhing an In. 14 
quiſition of Fozcible Entry; the Caſe was, That the Leſſo2 — 2 
ed the Leſſee fo2 Rent, and while he was in Cuſtody entered quaſhing In- 


houſe under Pꝛetence of Foxfeiture by a P2oviſo in the — rao 
ale; but the Motion was denled, becauſe here appears a Title cry, Leaſe for 
Ming out; which he ſhall not avold by ſiniſter Means, but Years ftand- 
jt to purſue his Remedy by Ejetment accoding to Law: C El. 46% 


ftwiſe, had no Title appeared. - — 
l, : 


mina Regina verſus Winter. Paſch. 4 Ann. B. R. 


PON a Motion made by Pz. Broderick fo2 a Procedendo (3. 
in a Caſe of an Jnquiſition taken by Juſtices of Peace, Trete to 


Inquiſitionof 


n Forcible Detainer found, and a Warrant granted by them Forcible Ka- 


= the Poſſeſſion, which was 3 by a Certiorari ff- v is Su- 
a 


ol, II. twey re es 


S. C. Holt 
324» 
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ſued out of this Court, it was ſald by Holt C. J. Chat | 
Party againſt whom the Jnquifition was found would travert 
Force, that was always a Reaſon to ſtay Reſtitution, nay, t,, 
had been held a Superſedcas to the awarding Keftitution, and | 
it was ſo in Sir Richard Bray's Caſe : There an Inquiſition fon 
a Fozcible Entry: The Defendant offered immediately becgy, , 
Juſtice to traverſe the Fo2ce, the Juſtice refuſed the Trayerg, 
granted Reſtitution ; and Kelynge C. J. granted Re-reftitutig 
He ſaid alſo, that all Jnquiſitions of Office are of common xj 
traverſable; ſo is a Diſtringas proximas villatas, in Caſe gf I 
ling down Þedges in the Night, on the Statute of Wegn, 
tho' the Statute mentions no ſuch Thing: And if in Cay g 
Jnquiſition of Fo2cible Entry taken befoze a Juſtice of Peace, 
Defendant tenders his Traverſe immediately, the Juſtice mug; 
journ to another Day, and award P2oceſs to return a Jy; 
Powel J. ſaid, That in the Caſe in Dyer 122. a Trayerſ 
the Jndi#ment was held to be a Superſedeas only at Eletign, 
laterly it had been held an abſolute Superſedeas: And he ſaid a 
That if H. licence another to enter into his Land and take f 
Pꝛofits, tis a Leaſe at Will; and if the Licence was fo; a p, 
'tis a Leaſe fo2 a Pear; otherwiſe of a Licence to hunt: am 
H. licence another to come upon his Dock, (which was the p 
cipal Caſe) and carry on his Trade, tis a Leaſe; becauſe 'tis 
the pꝛaper Pꝛofits of a Dock, Note; Trin. 11 W. z. Rex! 
ſus Scarlet, The ſame Queſtion was, viz. Whether Re-rei 
tion ſhould be granted, becauſe the Juſtice had refuſed a Trau 
to an Inquiſition of Fozcible Entry? But not reſolved, 1 Sid. : 
2 Keb. 571, Dy. 122. Sty. 359, 360. were cited. 


. Anonymus. Paſch. 4 Ann. B. R. 1 
Cro. Car. | | 

= 4) Xx 7HERE the Plaintiff has Execution, and the Poneyis 4 
Where the vied and paid, and that Judgment is afterwards ret 


Nacedln a ſed; there, becauſe it appears on the Recozd that the Pong 
Judgment paid, the Party ſhall have Reſfitution without a Scire facias, { 
appears by there is a Certainty of what was loft ; otherwiſe where it 
paid, Reſtitu· Ie vicd but not pald; there muſt then be a Scire facias, (tiggeſt 
tion ſhall be the Matter of Fat, viz. the Sum levied, &c. But where 
without ® ment is (ct aſide after Execution fo; Jrregularity, there needs 


Seek Scire facias fo: Reſtitution, but an Attachment ſhall'be gran 


otherwiſe 


where levied upon the Rule fo2 Contempt, if there be not a Reſtitution. 
3 Holt C. J. 


— — mnt tema — 
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Retorn of Writs. —— 


223. 


[Vide Title Writs.] In 


Wilſon verſus Law. Mich. 6 W. & M. B. R. 


ILSON brought an Appeal of Burder againſt John (1. 
Law fo2 killing his Bꝛother Robert Wilſon, and de⸗ — _ 
clared againſt him: The Defendant pꝛaped Oyer of Return. 
the Writ and Return; and having Oyer, demurred 2 m— 

| the Writ and Return, and to the Felony pleaded over, Mot? ** 7 

ty: Exception was taken, 1ſt, That the TUrit commanded the 

dani, quod attach. Johannem Law, &c. And the Sheriff had 

ttwened attachiari feci: This they pꝛetended was no Anſwer to 

\{ (Writ, the Jnjunition whereof is perſonal; but the Court held 

yell enough, fo2 the Sheriff was not bound to execute it in 

Iron, but might do it by his Batliffs, Dyer 241. 2 Ro. 457. 

id what the Bailiffs do by the Sheriff's Warrant, is done by the 

rf, Nam qui facit per alium, facit per ſe. Tf he had returned 

tachiatus eſt, it Had been good: Captus eſt is a good Return to 

Capias: Kitch. 258. Foz if there is the Subſtance, it is no 

Fitter fo2 Fo2M, as 1 H. 6. 6. a Scire facias was returned, Scire feci 

|}, without adding infra nominat”, Pet becatiſe it was ſaid to be 

mute brevis predict. prout mihi præcipitur, it was adjudged good. 

ly, The Sheriff returned, Ita quod Corpus ejus paratum ha- Surpluſage in 

vubicunq ; and it was objefed this was Nonſenſe, and alſo — 170 

oſible. Sed per Cur, The Return is good without it; tis vide ante 

toe but Surpluſage, which will not vitiate a Writ oz Judi: Fa" 

nt, much leſs a Return, which requires not ſuch Pꝛetilenels inn 

Im, 3 Cro. 893. 2 Ro. 460. 


Ste moze of this Caſe, Title Appeal, Pl. 2. pag. 59. 


lilmet verſus Price. Mich. 7 Will. III. B. R. 
(2) 


\N Aion was laid in Staffordſhire, and Judgment fo2 the — 
Plaintiff; he ſued out a Fieri facias with a Teſtatum into — re. 
elterſhire ; and now it was moved that this was irregular dat is re- 
dought to be ſet aſide, becauſe no Fieri facias had ever gone into due tbe 
Vol. II Aa 2 Stafford- Courts, : 

nte 515. 


890 RE VERSION. 


Staffordſhire; and the Sheriff of Staffordſhire made agaay 
—— — — facias in the Caule: Sed non — 
fo2 the Fieri facias upon which the Teſtatum is founded, ig , 
turned of Courſe by the Attoznies themſelves, as ©yigingy it 
if you ſearch the File you may find one, and that is ſutciey, 


— R E VERSION. 


1 Salk. 231. | 


1 Abbot verſus Burton. Trin. 7 Ann. C. B 
406. 


Lands a parte terna, covenants to levy a Fine thereof tq / 
werde. = of pgs the Uſe of them and their Þeirs, to the Jut! 
Eſtates with that a Common Recovery ſhould be ſuffered again t. 
woche Uſe of (al Conuſees to the Uſe of J. S. fo: Life, Remainder to þ 
bis right Wife fo2 Life, Remainder to his firſt, ſecond and third Sons 
Heirs: . Tail, &c. Remainder to the right Heirs of J. S. The Fine 
—— ingly levied, and then the Common Recovery is du 
parte ma- ACCO2DINATY 5 p ts to the Præcipe u 
rerna ſhall agalnſt the Conuſees of the Fine as 2 Ark, iy 
Rye rn." Uoucher of J. S. Afterwards J. S. and his Wife 
2 8 k the Plaintiff is Heir of J. S. a parte maten 
cient Uſe. ann the Leſſoz o Thi atter being found u 
Geass and the Defendant Heir general. This YÞ | - 
CeCe 161.011 1 Special Uerdit in Ejetment, the Queſtion was, Y 
2Lev.60,79- ther this L.imitation of the Remainder wy _ 4 | | 
$70. Eli. Þeirs of J. S. did create a new Eſtate 1 
* only the ancient Uſe? And the Reſolu 
4. Dit the Court delivered by Trevor C. J. was foz the Þ * 
it was the ancient Ale, and that there was no age . 
upon the Conveyance of an Eſtate, any Part of the Uſe by: 

Xo Diffe- by Implication of Law, and when it is referred — w_ | 
rence be- Claration to the Party from whom the —_ — woought in 
een. is no Reaſon that a greater Alteration ſhou — 
28 ö by expꝛeſs and plain Mozds reſerves 

lied Uſe. Uſe which a Dan Y exp h Law mak 
ot 675, ſelf upon a Conveyance of his Eſtate, than when t 5 * 
% a Confiruttion of this Intent to reſerve it, not 


Moꝛzds, but from other Circumſtances and Pzeſumptions, vj 
I 


H. ſeiſed of S. being ſeiſed in Fee of certain Lands deſcended to 
J 0 


— REVERSION ö 


ih, Conſideration of Law do as ſtrongly and manifeſtly de. 
4 his Pind. And fo2 this was cited the Cale of Godbolt and 
A ne, Lev. 406. | 
— the Difference whereby that Caſe was endeavoured to be 
\inguiſhed from the Caſe in Queſtion was this: That was upon 
\ feofftment to the Ale of the Feoffo2 fo2 Life, Remainder to his 
i, ſecond, and other Sons in Tail, Remainder to the right 
wm of the Feoffo2; and adjudged, that this Remainder was to 
0 prirs of the Feoffoz a parte materna, accozding to the ancient | 
ente and Uſe which the Feoffo2 had bekoze the Feoffment : And Vide ance 
je Reaſon was, becauſe this Remainder of the Uſe did ariſe out $67» 57% 
# the Eſtates which immediately moved from the Feoffoz, and 
u no M02e than what the Law would have reſerved, if no Uſe 
+ all had been declared of the Remainder. But in the pꝛeſent 
caſe, the Ale limited in Remainder to the right Þeirs of J. S. 
es not ariſe out of an Eſtate that moved immediately by that 
eqveyance from J. S. but out of the Eſtate of the Conuſees, 
Wiic were ſeiſed in Fee both of the Eſtate and Uſe by the Fine, 
m did by the Common Recovery convey over that Eſtate, out 
f which all the new Uſes and the Remainder in Queſtion aroſe. 
d this the Chief Juſtice ſaid, That the Fine and Common Re- 
iery were both to be taken as one intire Conveyance, conſiſt⸗ 
| i of theſe ſeveral Parts, and direfed as to the Uſe of them by 
* ame Covenants. That tho' the Conuſees had a Seiſin in 
tt of the Eſtate and Uſe veſted in them by the Fine fo2 a ſpecial 
pole, and upon that Seiſin the Common Recovery was had, 
dinStritneſs the Eſtate paſſed by it was her Eſtate; yet upon 
Wiſderation of the whole Conveyance the Eſtate did oziginally 
Wie from J. S. who was the Conuſoz of the Fine; and fo2 that 
lzaſon, if there had been no Limitation at all of this Remainder 
the Uſe upon this Recovery, he took it to be very clear, that 
much as remained unlimited ſhould reſult to the Conuſo2 and 
heirs, and not to the Conuſee in whom the Eſtate was not 
Im with a Purpoſe to create him any Intereſt, but in Ozder 
ward and compleat the Conveyance of the Conuſo?'s Eſtate, 
jth was taken as one Conveyance; then does the Uſe limited 
n the Common Recovery, as p2operly ariſe out of the Eſtate 
il moved from the Conuſoz of the Fine, as if he had made a 
ment o2 Fine, oz any ſingle Conveyance to that Uſe. Judg⸗ 
nt fo2 the Plaintiff, 


Note; Eſtates-Tail can't be barr'd where the Reverſion is in 
Crown, Raym. 358. 


R E- 


REVOCATION 


See 1Lev. 86. 


er 199 Hitchins verſus Baſſet. Trin. 5 W. & M. B.. 


Cro. Jac.497. 
3 Lev. 213. 


( IN Ejcament, the Jury found a Special Uerdi#: That $6 
Special Ver- Killigrew being ſeiſed in Fee, made his Mill, and deviſe 
1 his Lands to B. fo2 Life, Remainder in C. in Fee; they f 
Lad, and © likewiſe that Sir H. Killigrew made aliud Teſtamentun 
n —.— riting; but what were the Contents of that Mill the 
Teſtater know: The Queſtion was, ik the firſt Will was revoked? Pre 
made aliud argued, That every later Will is not a Revocation, fo2 a $ 
Teffement- by one Will may diſpoſe of one Acre, and by another ail ; 
Revocation, another Atte: So if a Pan purchaſe Lands after he has ma 
4 ad... Will, he need not make his Mill over again, but make n 
ss ther Will as to theſe : Vide Cro. Car. 293. Therefoze this oth 
2 Lev. 149. Mill might be of other Lands, and no Revocation, and the al 
an ot „ Teſtamentum might be no Revocation, but might be conte 
> Mod. 203. Cro. Eliz. 721. Cro. Car. 24. Levinz contra argued, That! 
3 537. vocations are favoured, becauſe they are in the Nature of Re 
20h. tution to the Þeir, and all Reſtitutions are favoured, \; 
Dyer 310. Moor 429. 1 Roll. 614. A Deed of Feoffment wi 
out Livery, a Bargain and Sale without Jnrolment, a Gant 
a Reverſion without Attoznment will revoke a Will, and pet the 
are void As; but the Reaſon is, That it appears now it! 
not the Teſtatoz's Intent that it ſhould remain his Will, the! 
Will muſt be ſuppoſed to be perfef and include all; and if a 
claims by deviſe, he muſt in Pleading ſay, that the Teſtato; by 
laſt Will deviſed, &c. 44 Af. 36. 2 Ric. 2. 3. b. But the Ce 
were of Opinion, That it was no Revocation, and the aliud 
ſtamentum might concern other Lands, o2 no Lands at all, obe 
Confirmation of the fozmer : And the Judgment was afterwar 


affirmed in the Þouſe of Loꝛds. Vide Hard. 374. Parl. Caſes i. 


Lugg verſus Lugg. Mich. 8 Will. II. B. R 


TS 
ill of per- 
oy Ehatc EFORE a Commiſſion of Delegates. One being ſit! 


preſumed s D made his CUill, and deviſed all his perſonal Cftate to} 
byAlreration afterwards he married and had ſeveral Childzen, and died with 
of Cireum- gther Mill 02 Diſpoſition, and now coram Delegatis, of 1 


ſtances. 
Vide 1 Salk, 1 


257- 
S C. Caſes 
B. R. 236. 


= a K 

giots, Kouts, and unlawful Aſſemblies. 593 
qby C. J. was one, 'twas ruled, That there being ſuch an Al⸗ 
ation in his Effate, and Circumſtances ſo different at the Time 
{his Death from what they were when he made the Will, here 
ys Room and preſumptive Evidence to believe a Revocation, 
o that the Teſtaco2 continued not of the ſame Mind. 

"For Revocation of Uſes, &c. Vide 1 Co. 112, 173, 174. 6 Co. 33, 
4, 10 Co. 86, 143+ Cro, Car. 472. Chan. Caſ. 242. 2 Lev. 149. 


Roots, Routs, and unlawful Aſ- Zu 
2 H. 5. c. 8. 


ſemblies. — 


e. 8. 
2 Rol. Abr. 
82. 


minus Rex verſus Ingram & al; Hill. 8 Will. III. B. R. 


TNGRAM and many others were convifed of a Riot on (.) 

I 13H. 4. c. 7. befoze two Juſtices of Peace, together with Jo ane. 
the Sheriff. Et per Cur, 1ſt, If the Rioters be convicted upon view, 
on Uiew, the Sheriff muſt be Party to the Inquiſition ; eit mutt 
tif the Rioters diſperſe befgze Convidion upon Uiew, the She- — Chg 
need not be Party, fo2 the Juſtices may make the Jnquiſition and fuch In- 
thout the Sheriff, 2dly, Such Inquiſition by two Juſtices is — 1 
Domino Rege, and need not be alledg d capt. pro Domino Rege — 1 
corpore Comitatus, as an Inquiſition by a Gzand Jury, who see 6 Mod. 
uire as well pro corpore Comitatus, as pro Domino Rege. 814. 586. 
„ Tf the Juſtices make not Inquiry within a Month after then Keb. 695. 
t, they are puniſhable; pet they may inquire after the Month, Gh. 356 
the Lapſe of a Bonth does not determine their Authozity, but s. c. 


op! fubjets them to a Penalty, Comb. 423 
minus Rex verſus Heaps. Paſch. 11 Will. III. B. R. 0 
| — Riot 


NDICTMENT, That the Defendants riotoſe & routoſe & and Aſſault 


llicite aſſemblaverunt, & fic aſſemblati exiſtentes riotoſe _—_— 
role inſultum fecerunt in quendam J. Ruſſel, & c. Upon Not & of the 


ty, the Jury found two Defendants gullty, and acquitted the Aaken. 


* Ind it was moved in Arreſt of Judgment, that two cannot 3, 385. 
make — 93 
149. | 


594 Riots, Routs, and unlawful Aſemblic 


— ** , make a Riot, and therekoze cannot be guilty of a Riot, and 
2 Show, 93, All are acquitted by this Gerdick: On the other Side it was (zj 
&c. That the Aſſault and Battery is charged in the Indianem 
well as the Riot; and two Defendants map, as they are kaun 
| be guilty of that. 
vice z Mod. Sed per Holt C. J. A Riot is a ſpecifick Offence, and the + 
Hawking'sp, tety is not laid as a Charge of itſelf, but as a Part af 
C. 15 Riot; fo2 the Riotoſe & Routoſe runs th2o' all, and ig ater 
to the Battery as well as the Alſembly. The Conſequenc j 
That theſe Defendants being diſcharged of the Riot, are dich 
ged likewiſe of the Battery; and no Judgment can be giy 
and Judgment was arreſted, 


Domina Regina werſus Soley & al. Trin. 6 Ann. } 


un 32. INFORMATION that the Defendants tiel jour & lieu he 
ſembly ne- vum & Burgenſes de Bewdley in Guihalda Burgi prad, al 
ceſſary io a blat' ad eligend. ballivum burgi prædict. pro Anno tune prox 
1 quent. defervitur* in electione prædict. procedere vi & armis clag 
p. C. 155, &c. ribus & vociferationibus illicite riotoſe & routoſe impediyery 


7 8 + The Defendants were found guilty, and upon Motion in drreſ 
Moor 656. Judgment it was held naught. 1ſt, Becauſe it did not apy 
S. C. Holt that any Right is claimed, no2 any ſuch Franchiſe p2ctended 
i 4. Q. 0 that they might be doing an unlawful Ack; but if they! 
100, 115. | ſhewed a Right to this Franchiſe, this might be a Oiſturbancy 
| them in the Ale of it; and to diſturb another in the Uſe of 
Diſturbing juſt Franchiſe, is an unlawful Ack. Vide 29 E. 3. 18. Ci 
3 Treſpaſs, Vide Reg. 94. Aſht. 434. Raſt. 662. 2diy, Becauſe i 
Franchiſe is not (aid that the Dekendants unlawfully aſſembled; fo? a Bick 
a Treſpaſi. d compound Offence. There muſt be not only an unlawful N 


be done, but an unlawful Aſſembly of mo2e than two Perſons 


Domina Regina werſus Soley & al. Trin. 6 Ann. } 


(4) DORN ATION that the Defendants illicite riotoſe &! 
yo — 1 toſe aſſemblaverunt ad pacem perturband. & vi & armis oll 
done neceſ- cujuſdam Domus vocat. the Guild-hall Burgi de Bewdley, clau 


ſary to a gxiſten, de cardinibus riotoſe & routoſe elevaverunt. The Dit 


53- 
, & Guild-hall may belong to a p2ivate Perſon as well as the 


100, 113. 


dots, Routs, and unlawful Aſſemblies. 595 


qought an aſſembly might meet together with ſuch Circumſtan⸗ 
wol Cerro: as ta be a Riot: He called it a Kind of Aſſault upon Vid. Hob 92. 
je People. Vide Hob. 91. 1 Mod. 73. Weſt. Preced. 149. Lamb. Co. 91. b 


16. 3 Keb. 623. 1 Ro. Rep. 49. 


mina Regina verſus Ellis. 6 Ann. At Niſi Prius in 
Middleſex, coram Holt C. Fe 


INDICTMENT againſt four Defendants, fo 

| ri0touſly aſſemble, and Vi & Armis beat and Ny = E. — cre, = 

pon Non cul. it appeared at the Trial, that Ellis who was ble aatelie 4 

Enfield Stage ⸗Coachman dzibing to London in the Þighway and — 

Defendants, one in a Chatſe, and the reſt on IÞozſe-back, = * 

took him, and that the Chaiſe was over-turned by the Coach, their own 
wot thzough any Fault of the Coachman but that the Dyſver de Wr 

te Chaiſe and his Company taking Offence at it, followed oo ara — 

* Coachman and beat him barbarouſly, It was objeied upon ****: bur in 

is Evidence, that this was a Treſpaſs, but not a Riot, be- ve conc 

i the Company was lawfully aſſembled. Et per Holt E. J. S , Mod. 

I ſeveral are aſſembled lawfully without any evil Intent and en. 

Ifray happens, none are guilty but ſuch as Aﬀ; but if the AC: 5 Mod _ 

mbly was oziginally unlawful, the Ai of one is imputable to all. 14': *<<: 

ly, If thee, 02 moze, are lawfully aſſembled, and quarrelling 636. * 

fall upon one of their own Company, this is no Riot; but ik 

te on a Stranger, the very Moment the Quarrel begins, they 

1 be an unlawful Aſſembly, and their Concurrence is Evi- 

N an evil Intention in them that concur; ſo that it is a 

it in them that at, and in no moze. So ruled, and ſo found 


the Jury. 


vide Tit Rules of Court. 


Motion. 


Sir James Butler's Caſe. Mich. 8 Will. III. B 


- 


STS PON a Rule of Reference to Arbitratozs, they wii 

pare Jo an Award fo? the Plaintiff, and a Stranger by Cont 
uleot Court 

by « Scan- vance defeats the Party of the Benefit of this wart 

ger, is a Con · Per Cur', It is a Contempt to the Court, and an q! 


tempt. tachment ſhall be granted; fo2 it ſhall not be in any one's Poe 
to defeat the Rules of this Court, oz render them ſneffeual, 


Anonymus. Mich. 8 Will. III. B. R 


63.) FFa Pan enters into a Rule in B. R. not to ſue Execution i 
Conſtrued on a Judgment, and bzings an Acton of Debt upon the Jud 
arge'y- ment, tis a Bzeach of the Rule, Per Cur, 


Gregg's Caſe. Paſch. 5 Ann. B. R. 
(3.0 | 


— ER Holt C. J. at the Sittings at Guild hall, in an 9% 
by an Adminiſtratoꝛ:: The Defendant eannot being Pon 


tor ſues, can- 


nor brivg into Court, becauſe the Adminiſtrato2 is not by Law to pay Cat 
in and Paſch. 5 Ann. B. R. in Gregg's Caſe, an Action was byou 


Courr. 


See 6 Mod. hy an Erecuto2 fo2 Money due to his Teſtatoz fo; Law-buſin 
1, 25, 29 done by him, 'twas moved to bꝛing ſo much Money into Cour 


ane 593- but denied. | | 
H.2Anm.C. Covenant and Beach fo2 Non-payment of Rent, and top 


3 may repairing, &c. twas moved to bzing in ſo much koz the Re 


be — 2 and as to the other Bꝛeach, that the Plaintiff might p2oceed as 
no Court; thought fit. Et per Trevor, All the Judges have agreed, (in 


In Covenan 


for Rent, put the Caſe to Holt C. J.) that it is but reaſonable to all 


Debr for ft: That it Does not differ from Debt fo2 Rent; for tho it 
Replevin Covenant, yet it is a Covenant fo2 Payment of a Sum certil 
and Avowry The ſame Diverſity was taken between Covenant fo! a = 
or Rent: certain and Choſe incertain, per Holt C. J. Hill. 9 Will. z.) 


19 ebe, gylng it did not differ from an Indebitatus Aſſumpſit, Et T 
Mod. cage, 12 W. 3. B. R. ſame Rule, 
- 8 


1 Salk. 130. 
Holt 472. 


_—_— 


Rules of Court. 597 


In d Quantum meruit bꝛinging Money into Court was denied. Quantum 
x1, 8 Will, II. B. R. But Paſch. 5 Ann. B. R. it was allowed, «“ 
potione Magiſtri Raymond. | 

In Crover fo2 a Hozle, Boidle and Saddle, twas moved to 
ung the Saddle and Büdle into Court; but denied Trin. 2 Ann. 
K. Wilcocks the Attozney's Caſe. 

geplevin, Defendant avows fo2 Rent, and Plaintiff admitted 
hung it into Court, Hill. 10 W. 3. B. R. 

in Cjetment upon an Entry foz Non-payment of Rent, the 
cut ſtaid all P2oceedings upon byinging all the Rent into 
Court, and accepting a new Leaſe and ſealing a Counterpart. 
nownes verſus Turner, Mich. 8 Will. III. B. R. 

11 Debt fo2 Rent, twas moved to bzing ſo much into Court, 
qd Holt C. J. thought it hard; he ſaid he remembyed the Begin⸗ 
ing of theſe Potions; the firſt was to bzing in Pztncipal and 
Intereſt upon a Bond; after that it came to an Indebitat. Aſ- 
bnpſit : It has been done in Debt fo2 Rent, but not ſo freely; 
ve do it in Ejeckment on a ſpectal Reaſon, viz. becauſe that Ac- 
on lubſiſts intirely upon the Rules of the Court, Per Holt C. 
baſch. 10 W. 3. B. R. 

71 Debt upon a Bond; Defendant muſt bzing in the whole 
brnalty, 02 the Court will not ſtay Pꝛoceedings. Hill. 9 W. 3. 
R. But ſemble ne poet eſtre without bzinging in the whole 
honey. Ik the Parties diſpute the Quantum, and there is a Dil⸗ 
te how much is due, ne poet eſtre referre. Trin. 11 W. 3. B. R. 


Elliot verſus Callow. Mich. 9 Ann. B. R. 


EN brought Money, viz. 10 l. into Court, and (4. 
had it truck out of the Declaration: Afterwards the Plain- 1e Plain- 

f uffered a Nonſuſt ; and the Queftfon was, Whether he ſhould lun er de 

illowed to take this Money? Et per Cur', He ſhall; fo2 ſo much wall have 

x Defendant has admitted to be due, and ſo much he has aftyal. Dong. i 

paid him; and ik the Cauſe had gone on to Trial, there muſt vpon ftriking 

be been a Gerdict fo2 the Plaintiff as to ſo much; foz this is i* ont of «be 

mitted to be due, and paid down as the Plaintiff's Mane 

wie perhaps of Money pald into Court by Tlay of Tender. 

Han pleads a Tender & uncore Priſt, and pays the Boney 

Court, and the Plaintiff takes Iſſue on the Tender, and it is 


nd againſt him, the Defendant ſhall have the Money. Sty. 388. 


B b 2 


SCIRE FAC IAS 


Panton verſus Hall. Trin. 1 W. & M. B. R. Rot. 130 
61. 


2 700 5 Judgment in Debt was recovered againſt A. and! 
Seire facias and a Scire facias awarded againſt the Tertenants an 


— one, the Heir of B. The Sheriff returned a Scire feci ag tot 
Vide poſt heir, and returned ſeveral Perſons Tertenants in be 
601. liva ſua, warned; they appear and plead in Abatement, no $c 
8 C. Citi facias had been awarded againſt A. The Plaintiff replied, Th 
105. he at ſuch a Time ſued out a Scire facias againſt A. and (| 
ace Ken fazth, This Replication was held naught on Demifrrer, i 
x Rol. Abr. Scire facias is a judicial Writ, and muſt purſue the Nature of 
$88. Judgment; therefoze as the Judgment is joint, ſo ought ! 
4x40 Scire facias; whereas here they are as ſeveral independent Suit: 
334 p.6, 2 Ro. 276. 20 Hl. 7. 3. Cro. Car. 517. 

Return of 2dly, The Return is ill, fo2 it ſhould not be, that A. B.: 
Sci. ſeci a- C. are Tenants of Lands in balliva ſua, but A. B. and C. 
zainſt dene. Tenants of all the Lands in balliva ſua. 


rs ought 
to be of an the Tertenants in balliva ſua, Herne 326. 2 Brownl. 392. 


Tully's Caſe. Hill. 6 Will. III. B. R. 


(2.) N Error to reverſe a Fine, tho' in Stri#neſs of Law a 
bete a Fine. 1 feci being returned againſt the Conuſees, is ſufficient, | 


3 Mod. 274. fo; fear of Purchaſozs, and in Favour of them, there ſhall ie 
x Salk. 339. Scire facias againſt the Tertenants. 


Hardiſty verſus Barny. Hill. 7 Will. III. BI. 


2 IF a Judgment be above ten Years ſtanding, the Plaintiff cin 
Where Scire J ſue a Scire facias without Motion in Court ; if under ten, | 
ige on Mo. above ſeven, he cannot have a Scire facias without a Poti 
tion, and Side⸗Bar. Note; if after ſuch Motion and Judgment teu 
where with. hy Scire facias, the Defendant dies befoze Execution, the Pl 
8. C. Comb. tiff muſt ſue a new Scire facias, but may have it without Polt 
356. fo2 the Judgment was revived befoze, Per Cur'. 


= 


—FCIRE FACIAS op 


4 ä ** . e W *r FF 


GT” 


Anonymus. Trin. 8 Will. III. B. R. 


Vc. B there is but one Scire facias, and upon Nihil returned nd +) 
Erecution. In the King's Bench there are two Scire facias's ing out and 
n two Nihils returned, and heretofoze both were ſued out toge- recarniog 

jr by making the Teſte of the Second as if the Firſt were re. Sire facies 
med; but now the Court made a Rule that both ſhould not be zo, 36, 68, 
xd out together, but the Firſt ſhould be duly returned befoze the 9, 135. 
Sttond ſhould be ſued out, and that the Second ſhould be teſted 4 _ pl. 


Day of the Keturn of the Firſt, 7. & 12. 


452, 428. 


lugg verſus Goodwin. Mich. 10 Will. III. B R 


\ Scire facias upon a Judgment againſt the principal Deken⸗ 4 CEN. 

dant was, in hac parte. Et per Holt C. J. on Search of aal in ac 

dxcedents; where it is againſt the Defendant himſelf, it ſhould yon and 
n bac parte; CUhere againſt the Ball, in ea parte, and this 3." en 


ill reconcile the Pꝛecedents. areſl. 4 
S. C. Caſes 
B. R. 214. 


Anonymus. Trin. 11 Will. III. B. R. 
\ Capias ad ſatisfaciendum againſt the Pꝛincipal in oder to (6) 


charge the Bail muſt lie four Days ercluſive in the She: — 1 
16 Office, but there is no ſet Time koz a Scire facias : Same mult lie in 


ſe laid down Mich. 10 W. 3. B. R. But a Scire facias againſt ehrt 
jail muſt lie a convenient Time, and the firſt Scire facias map be venient 
(mated even in Term-time, per Clarke Secondary. Sed per Tine: 

ol 1 J. It cannot be antedated where it iſſues by Rule of 

ut. 


1 
boodwin verſus Peek. Mich. 11 Will. III. B. R. Fewer 
tween Teſte 


| HE firſt Scire facias was teſted the 24th Day of October, — 


L and returnable the 31ſt Day of October; the Alias wag Led, ſuffici- 
ed the lame Day, returnable the 7th Day of November. Viau Poſt 
wer objeed, there ought to be fifteen Days excluſive between 62. 


Tele of the firſt and Return of the laſt : Sut the Court held, zee 


ll here being fifteen Days incluſive, 'twas very well, and the 146. 

Wtiſers agreed it. Vide 2 Jones 228. p : D J 8 Carth. 
4 * 

Caſes B. R. 


215. 
Holt 759. 


Proctor 


SCIRE FACIAS 


Proctor werſus Johnſon. Paſch. 13 Will. 111, B 


Lutw. 1268. 
SW. 2M N a Judgment in Ezetnent in C. B. a Scire facia; f. 
eee brought againſt the caſucl Ejeſtoz, ſuggeſting that f 


udement in the Judgment A. and B. ingreſſi ſunt & modo tenent. Ind 

ede. murrer, Judgment given quod haberet Exccution', and — 
Awerd of Execution a Writ of Erro2 was bzought in B. R. 
the Objetion was, That a Scire facias lap not on a Judgment 
Cjeanent; koꝛ at Common Law it lay only in real Aﬀong, ay 
Statute gives it only in perſonal. Vide 2 Inſt. 469, Ft pe 
C. J. iſt, At Common Law there was a Scire facias on à Jy 
ment in reel aud mix'd Adtans: It lay on a Judgment in 964 
fo2 the Land was bound by the Recovery, which was a good & 
tle, and there was no other Tay to execute the Judgment wn 
Change of Parties, as there was in Caſe of Judgment fg 

and Damages, where Debt lay on the Judgment. 

een  2dly, Che Scire facias may either be general againſt all cat 

nants, 02 againft the Tertenants, naming them, 


3dly, That Strangers map falſify, but thoſe that claim um 

the Judgment are eſtopped and bound by the Judgment, 

S - Ante 

259. 

5 7433. Withers verſus Harris. Mich. 1 Ann. B. R. (Vide! 

bar 0, R Caſe, Title Ejectment, pl. II.) 

3 Salk. 319. 

% IT was Caid by Holt C. J. J am not ſatisfied with the Op 

Whether Sei- I of my Lo2d Coke on Welt. 2. that at Common Law no $ 

re facias lay facias lay on A Judgment in a perſonal Action, till Weſt, 2 

Adions be- the CUoꝛds five alia quzcung; irrotulata came after contratus{ 

fore Wett. 2. conventiones, and therefoze cannot be conſtrued of Judgmen 
but the Law has been otherwiſe taken, and J muſt ſubmit,” 

plain it lay on a Judgment in Annuity. 


6 Moe. 132, Shuttle verſus Wood. Mich. 2 Ann. B. N. 


gy ()* a Recognizance taken in B. R. the Scire facias mul 
Sede bc L bꝛougbt in Middleſex ; for the Recognizances there at 
gain Bail gh{{gatow by the Caption, but by their being entered of Ki 
wh. Root in the Court; ſo tis of Debt: But on a Recognizance in 

in Middle- the Scire facias may be laid in the County where the Caption 
fox, and o; in Middleſex where tis filed; fo2 tis a Recozd by the Caption 
Lure. 1286. becomes immediately obligatozy, and therefoze may be bun 
3 Lex. 235, there; and tis alſo filed at Weſtminſter in C. B. and then 
Crs. Jac.z31, mains of Recozd. Vide Al. 12. 1 Cro. 312. Hob. 19% 

4 


Hob. 195. 
Aleyn 12. 
1 Cro. 312. 


—— 


S CIRE FACIAS. 601 
A ; S.CSalkgs. 


& Poſt 679. 
6 Mod. 134, 


aum and Tertenants of Savage. Mich. 3 Ann. B. R. %% +:6. 


3 Salk. 321. 


\ @miniſrato2 bzought a Scire facias on a Judgment reco- Ly Raze 
\ yered by his Inteſtate againſt H. and the Writ was general ( x1, Y 
gin ſuch as were Tenants of the Land of H. at the Time of anne e 
 {udgment. The Sheriff returned ſeveral Tertenants warned; ſeveral Parts 
eng the reſt one A. ſeiſed of a Yeſſuage and of a Yano? called £25297 19 
\ Che Tenants appear, and all join in this Plea, viz. That which gos, 
5.18 ſeiſed of the Freehold of the Dano? of D. & petunt judi- to one Part 
un de brevi, & quoad breve ill. caſſetur. Et per Curiam, The — 

11 was held ill; and reſolved, 8 
if, That the Tertenants cannot join in this Plea, becauſe 2 8g. +5: 
- ſeverally returned, one fo2 one Patt, and another fo2 an- 5 Mod. 134, 
ers | 199. 

Ay, This is pleading a Non- tenure by Implication as to the where Non- 
mob of D. Now in a Scire facias on a Judgment in Debt, oz tene g 
v perſonal Aion, the Defendant cannot plead Non- tenure ge- = worm 
rally, becauſe tis contrary to the Return of the Sheriff, but ſpeci«ly- 
may plead a ſpectal Non-tcnure fn ſuch Caſe; and ſo the Law e ***© 
tow after long and great Difficulty ſettled. 3 Cro. 872. } Keb. 23, 30 
. 4.19. 9 H. 5. 11. But in a Scire facias fo2 Execution in 3 Nin 295: 
ral Adlon, the Defendants may plead a general Non-tenure ; 1 Kev. 3, 
- their Freehold, which is much favoured in Law, is in ech . 
Ny. The Tertenants in this Caſe may plead there be other * 

enants not named in the ſame County, and pꝛay Anion 

hey ought to anſwer, quouſque the others be ſummoned, but 

it not to pꝛay, quod breve caſſetur; fo2 the Court ought 

ur to abate the Writ, but where the Plaintiff can have a bet- 

Writ; otherwiſe if the rit had been particular in naming 

Tenants, Vide 2 Saund. Jeftreyſon verſus Dawſon, a good 2 Saund. 23. 
peedent: And they ſeemed to doubt whether the Tertenants * 4. 29- 
d plead other Tertenants not warned in another County; | Keb 549, 
the Chief Juſtice cited Owen 104. that Tenant fo2 Years Ke. 
te a good Tenant to plead in Bar to a Scire facias to a per- 

1 Aion where Damages are recovered, but not in a real 

m. Vide Co. Ent. 702. 624. 2 Cro. 506. Cro. El. 740. 


und, 8. Palm. 241. 2 Ro, Rep. 53. 
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602 SCIRE FACIAS 


LAY 


Ball verſus Manucaptors of Ruſſel. Trin. 4 Ann. g,j 


282 O den repeat ang one Male, nd fr Berne 
Scire facias 8 rens recuperaſſet againſt one ther pay vel ſe reddere pin 
on * venerunt plegii, that he ſhould el dant prayed Over 1 
r ſchal. noſtræ. The Defendant pꝛaped Oyer of f 
aligning Mareſc. Mare That he ſhould pay, vel ſe req 
he Defen. Rercognizance; and that was, inz Reginz coram ipſ 3 
— id not riſonæ Mareſchalli Mareſchalſiæ arg down . that there we 
— ren- gina, quo lecto & audit. the —— 1 the Pain cipal. the Pla 
Mar. Ma. Capias ad ſatisfaciend. returned again! faciend. and ſet it tz 
Mer. Ma- CApias e was a Capias ad ſatisfaciend. ole; 
reſ. noſtrz, tiff replied, there wi as objefted by Pengelly, That 
Vite ace, Defendant demurred. Jt w wing of what Term the er 
1275 8 1 * — —— warrant the Scire fac 
ance was | : That the e 
that it is what the — — buns be re wy 
pies At d appears £0 is no Breach aſligned by the Scir 
_ 9 — Banner i» the Recognizance ought to be 8 the h 
tas, fo2 the Ker e can. S2each is, Chat he 
al of the King's Bench rant Terry Fr} ue vt 
— — | Palace. "Vide 10 Co. 68. b. The. Br.: 
is the Pꝛilon of the Pal; 8 and Spelm. Gloſſ. in hoc verbo. 
eee Court, 
8 tho the — 5 yet there is no Qatit 
| a 
1. dde Se facias and yy — 2 eb. tle 
e Recognizance i t inf 
8 Defendant ſhould not have gone on, bu 
his Want of Oyer. een the Teſte 
ight Days 8 There ought to = Love Fm ph the Pzincipal, 
re. ſh Return of the Capias ad ſatis — and if the Defendants 
TtieandRe- the Pꝛatite and Courſe of the Co Court would have helped the 
corn of C93 moped —— _ = —— ok this Court mip be 
as ad ſatisfac. int 0 9 2 ſex - and and! 
nt the Bult in Point of L into Middleſex , 
Nrineipal in turnable de die in diem, eſpeclally 


ich is but an Jrreqt 
order o they ſhall not take Advantage of this which 
Bets * rity, upon Demurrer. 


erived from the Carl Z 
599 1.7 ſhal of England, and the Barſha is being a Scire f. 
* br Fara Mareſchalſiæ — the parijal here mi 
1 Luce. 26. on a Recognizance of Bail ta — Judicium pro quer 
Ned Cafes intended the Barſhal of this Court. 
146. 
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"SCIKE FACTaS a. 


Md... th 
= 
„ 

— — 


1 


1 
89, 402. 
Fareſl. 3. 


Att wood Ve ſus Burr. P aſch. 5 Ann. B. R. Carth. 447. 


Salk. 369. 
Lilly Ent. 
(Writ of Erro: was brought upon the Award of Execution, 
on a Scire facias againſt Bail, and thereupon the Reco2d of Judge on 
Judgment againſt the Pyincipal was alſo returned: Jt was «Sire facizs 
firmed ko: Erro2, that the Scire facias was ſued out and pꝛo- ene 10. 
irted by J. S. his Attozwep, but no Warrant of Attozney entered wancof war. 
1 Kecozd, Jt was anſwered, That J. S. appears to have been am of Ar- 
je Ittozney in the p2incipal Cauſe, and in that to have had a; Mos. 39. 
durant, but the Court reverſed the Judgment; fo2 the Recozd called Art. 
mlt the Pzincipal need not have been certified upon this Writ Ben ert 
Kette, and the Suit againſt the Pzincipal was another diſtinck 1 Salk. 89, 
git; therefoze there ought to be a particular (Warrant of At- 4*z; | 
ty fo2 this Scire facias againſt the Bail, and this Warrant Combe. 
gt to be entered, not befoze the Writ ſued; fo2 any Body may 149, 161. 
x out the Scire facias; but upon the Return thereof, foz then 
ij Suit commences. 


Anonymus. Paſch. 5 Ann. B. R. 


| the Caſe of the King there need not be any Scire facias af- 
ter the Pear. 


ol. I. Ce Service 


604 


— 


— 2 Service and Suit. 
105. ö h ke. 


Tomkins verſus Crocker. Paſch. 2 Ann, B. N. 


the Court of 


Service by N Replevin, the Defendant made Conuſance foz fe 
going Suit to Rent, and Suit ok Court, and the Suit of Court was; 


a Mavor to be Suit to the Court of a Panoz twice a Pear 
8 wag Plaintiff confeſſing a Tenure by Fealty and Bent, trauer 


Same Names. the Tenure by Fealty and Rent and Suft to the Court o + 
Caſes B R. Mano twice a Pear. The Jury found there was but one #1 
39- 45 holder Tenant of the Panoz, and that Time out of Bin 
2Lurw. 1211. ancient Court had been held befoze the Steward, and that ſeg 
N. 1-322 Freeholders, Tenants, did Suit to it, and that the Plaintif h 
Ap. 67. by the Service of doing Suit ad Cur. Man. pred. bis in anno a5 
Man. præd. Mz. Raymond objefed, That the Court found hyt 
Jury, is not the Court claimed by the Conuſance, ko; Curia] 
nerii is the Court-Baron, which is incident of common Rig 
and therefoze no Title need be made fo? it, nay it cannot bez 
ſcribed fo2; whereas this Court here found is a ſpecial cuſtom 
Court, fo2 which he ought to make Title in his Conuſance, ; 
not a Curia Manerii. Vide 1 Inſt, 58. 2 Inſt. 99. 1 Inſt, x 
Noy 20. Et per Holt C. J. and Powel J. As a Coutt of 
powders may be to hold Plea of Things out of the Parket, 
yet is a Court of Pie⸗powders; ſo may a Court of a Yang 
mo2e than a Court fo2 Suito2s every thee Weeks, and yet hy 
Court of a Panoz: There may be a Panoꝛ Court to be h 
befoze the Steward bis in anno. Vide 1 Leon. 316. And it 
to inquire of Arrearages of Rents and Services: And the S 
to ſuch Court ſhall be intended by Reſervation bekoze the $ 
tute of Quia emptores terr', Vide 12 Hf. 7. 18. One that is 
reſiant may be bound to do Sutt real; fo2 it ſhall be intend! 
Suit-Service reſerved on creating the Tenure : And the Col 
held in the pꝛincipal Caſe, That the Suit ſet fo2th in the Co 
ſance was expꝛeſly found by the ſpectal QAerdif, 


1 oFi 


60 


Vide ante 


470, 474. 
475, 476, 


deſſions General and Quarter. #2 


499, 491, 
494. 

5 Mod. 329. 
2 Hawk. P. 


The Caſe of the Pariſh of King-Langley. Trin. *** 
EY II Wh | j | Uh iy © 2 


Hotion was made to quaſh an Ozder of Seflions, be- apgeai bay 

/\ cauſe the Juſtices had adjourned the Appeal from one be «djourn'd 
Seflions to another, and fo the Determination upon the Geer er 
Appeal was not at the next Quarter⸗Seſſions: Sed non fions to ano- 

locatur: Foz the Appeal muſt be lodged at the nert Quarter: ber. 


Vide ante 


deins; pet when it is lodged, the Juſtices may adjourn it. 44. 


| . Poſt 606, 608. 
* S. C. Caſes 
B. R. 260. 


bter The Pariſhes of Lingfield and Battle. Paſch. cc 
I Ann. B. R. | 
( 2.) 


APTION of an Indiament of Seffions was, Seſſio Tent, Selb 
viceſimo & viceſimo octavo die Julii, &c. Et per Holt C. J. ed as fitting 


is naught, fo2 tho a Sefſions may adjourn from one Day to tree 241% 


Whither, and c fit by adjournment, yet it muſt not appear in a 81e 4 
np, as ſitting thzee Days together, but diſtinly, Poli606,608, 
KL and Rem. 


omina Regina verſus Savin. Paſch. 2 Ann. B. RK. 


Nomwer of Seſſions was made, that the Clerk of the (3. 
Peace ſhould pꝛoſecute an Indiament of Borretry found Seſſions can- 
inſt J. S. and that the Charge be allowed out of the County: — 
0th, Note; By 43 Eliz. c. 2. The Juſtices have Power to feeure an Of. 
poſe of the Surplus to charitable Uſes; Upon which Clauſe it — 
Is offered to maintain this Oꝛder: But the Court ſafd this was Sock 
to take Place out of the Surplus, but out of the oziginal 
ck; beſides, a Gift of Lands to raiſe Money to pꝛolecute 


lenders, would not be good as a charitable Uſe. ' 


Cc2 Ano- 


606 Seſſions General and Quarter, © 


Anonymus. Mich. 2 Ann. B. R. 


bay. HEN a Statute gives a Penalty to be recovered be 
Juſtices of Peace, and pꝛelcribes no ZEethod, ſt gan 
to be by Bill. Per Holt C. J. 3) 


Inter The Inhabitants of St. Andrew's Holborn and & 
Clement Danes. Mich. 3 Ann. B. R. 


ag) PON a Certiorari the following ©2ders were removed j 
—_— yu to B. R. iff, An Ozder made at the General Quarter 


aſide their Seſſions of Middlciex, 1704. which recited an Appeal made at tl 
own Orders General Seſſions of the Peace fo2 the lame County in Scptem 
n el. 1704. by the Pariſh of St. Clement Danes, agatnſt an Onder e 


ſions. 


Ante 494, two Juſtices, to remove one Mary Gear from St. Andrew's Hol 


605. , born to St. Clement Danes, as the Place of her laſt legal St 
5 Mod. 596, klement; and that it was thereuvon ozdered, That the ſaid Appex 
417 ſhould be determined ſuch a Day this Seflions, and that th 


-—1; Churchwardens, &c. of St. Andrew's Holborn ſhould then at 
tend, and then went on and o2dered, That fozaſmuch as it a 
peared to the Court upon Oath, That a Copy of the ſaid recite 
Ozder was ſerved upon the Churchwardens, &c. ok St. 4 
drew's Holborn ; and fo2 that the Churchwardens, &c. ( 
St. Andrew's Holborn had neglected to attend, the Court alloi 
the Appeal. 2dly, An Ozder which recited, That whereas ti 
Churchwardens, &c. of St. Andrew's Holborn, had then paid 
open Court to the Churchwardens of St. Clement Danes 40 
Toſts allowed to them, becauſe the Churchwardens of St. At 
drew's Holborn neglefed to attend, upon which the Appeal w 
allowed, and the Ozder of the two Juſtices vacated; and the 
o2dered, That fo2 good Reaſons ſhewn unto this Court, It! 
oꝛdered, that the ſaid recited Ozder of this Court made on Mc 
day laſt, be vacated and diſcharged, and that the ſaid Appeal 
reheard. 3dly, An Ozder ſetting kozth, That upon hearing t 
Appeal of St. Clement. Danes, it not appearing that Mary Ge 
hath any legal Settlement in St. Andrew's Holborn, oz elſewhe 
ſave in St. Clement Danes; this Court doth diſmiſs the ſaid 9 
peal, confirm the ©2der of the two Juſtices, and onder the la 
Mary Gear to be continued in St. Clement Danes. M:. Dar 
moved to quaſh the ſecond and third Ozders; he argued, Ch 
the Þands of the Court were tied up by the firſt O2der of © 
ſions; ſed tota curia contra; and Holt C. J. That dull 
the Seflions, the O2der was in the B2eaſt of the Court; i 
tho' it was dꝛawn up, vet it was ſo far in the Byeaſt and Pol 


4 


8 | r Rt 
Seffions General and Quarter. 


ihr Court, that by the ſecond Oꝛder it ceaſed to be a Recozd. 
che Court at the Old Baily have altered and ſet aſide their Judg- 

meyts ten Times the ſame Seffions; where Judgment de pain 1 Cro. 341. 
it & dure has been given, the Court have after let him in to! JP 330 
and, and after upon his Trial he has been convicked, and has zr. 
in another Judgment againſt him to be hanged : So it is of 
qidgments here; which during the ſame Term are in the Beaſt 
Athe Judges; but then he lald, they ought to ſet the firſt Ozder 
holy aſide, and have entered up the third O2der as the only Oz⸗ 
xr; fo2 the Effect of the Court's ſetting aſide of the firſt Oꝛder 
g, That it ceaſes to be an ©2der, and conſcquently ought not to 
1 returned to us as an Ozder vacated by another Ozder, but it 
gold have been annulled and made nothing; As in this Court we 
annot enter up one Judgment upon Reco2d, and then enter a Va- 
at of that, and then enter a contrary one: The Seſſons as well 
5 the Term is but one Day in Law. But the Batter was re⸗ 
fred to the thꝛee puiſne Judges; & ſic quicvit. 


The Caſe of Foxham Tithing in Com. Wilts. Hill. 
| 3 Ann. B. R. 


— of Peace was Surveyoz of the Þighway, and a 6.) 
Yatter which concerned his Office coming in queſtion at the — 
Selions, he joined in making the Ozder, and his Name was put ed, becauſcic 
In the Caption. Et per Holt C. J. Jt ought not to be; as ik an concerned 
lion be bzought by the Chief Juſtice of the Common Pleas in Jugices na- 
the Court of Common Pleas, the Placita muſt be coram Ed'ro med in the 
Kevill Mil. & Sociis ſuis, and not coram Thoma Trevor, &c. And — 


t was quaſhed. S. C. Seit. and 


Rem. 171. 
Holt 517. 


iter The Inhabitants of the Pariſhes of South Cadbury 
md Braddon in Com. Somerſet. Mich. 9 Ann. B. R. 


0 an Appeal to the Seſſions the Court diſcharged the firſt ( . 

/ oder, and now Pz. Earl moved to ſet aſide the Order of e dete 
Liſtharge, becauſe the Juſtices do not lay whether they diſcharge forth the 
in Fozm, o2 on the Merits; ko; if it was fo2 Fozm, the Pariſh — 
nat bound; but if on the Merits, the Pariſh in conſequence is men.“ 
fart diſcharged fo2 ever. Et per Cur, iſt, The Juſtices ares. C. Ser. 
i bound to expꝛeſs the Reaſon of their Judgment in the Judg⸗ 1 
dent, no mo2e than other Courts; and if it was otherwiſe held 

i the late Chief Juſtice's Time, it paſt without due Conſidera: 


11 Che Reaſon of their Judgment muſt be collected from the 
1 * as where Judgment is arreſted upon an inſufficient In- 


Tf 


SHERIFFS 


Sand, ante Ik the Seflions reverſe the firſt O2der, and that being remgy 
44, 485, appears to be good, this Court muſt intend it was reverg. 
492, 494, the Merits, and affirm the Oꝛder of Seſſions. , 
Koc. 283. Ik the Seflions reverſe the firſt O2der, and that being remove 
appears not to be good, we muſt intend it was reverſed fg) Fan 
and affirm the Over of Reverſal. n 

So ik the Seſſions affirm the firſt Oꝛder, and that appeng! 

be good, he muſt affirm the O2der of Seſſions. 
But if the firſt D2der appears bad, and the Seſſiong aſlirm j 


this Court muſt reverſe it, becauſe it appears naught. 


SHERIFFS. 


vice 10 Co. Dominus Rex verſus Daws. Hill. 13 Will. III. Bl 


99, 100. 


Sheriff may AWS was taken upon an Attachment ko; a Cont 
take Bail- die vencris prox. poſt Craſtin. Sanctæ Trin', and the S 


+» 9 te riff took a Bail-Bond fo2 his Appearance, and ſuffer 
ofContempr, him to be at large: Daws would not appear, the S. 
but the Pro- riff was amerced. The Pꝛoſecutoz refuſed to accept the dſl 
refaſe ro ac, ment of the Bail-Bond ; and Raymond moved, That fart 
cept ii. Amerciaments might be ſtaped, and that the Pꝛolecutoz might i 
Mod. Cal: cept of the Bail-Bond, which was but in 40 J. and the Pyoſecut 
S. C. Caſes thought it too little: Pe urged, the Sheriff was bound by t 
B. R. 579. Statute to bail and ſet him at large, and cannot ſeize him after | 
Return; he has done all he can, and ought not to be amerced! 
not doing mo2e than he can. No Acton lies againſt him in ſu 
Caſe, there ought fo2 the ſame Reaſon to be no Amercemen 
The Court agreed, That a Bail-Bond may be taken on an! 
tachment, but ſaid they could not oblige the Plaintiff to ace 
the Bail-Bond, it might be inſufficient, if it was, the Sher 
might thank himſelf; if it be ſuffictent, he may by ſuing the d 


Bond, reimburſe himſelf. 


Statut 


SeezInft.zor. 


Hatutes in General, and the Ex-immti 
poſition thereof. ates 


I 70, 373. 
Ray. 54.191, 
355» 356. 


Rex & Regina ver ſus Barlow. 5 W & M. B. R. 


(1.) 
Where a Stg- 


NDICTMENT on 14 Car. 2. c. 12. againſt Church-war- tute dire a 
dens and Overſeers, fo2 not making a Rate to re-imburſe keen Ae I 
the Conſtables : Exception was taken, That the Statute ture, may is 
only puts it in their Power to do fo by the Wlozd may, &c. v2derficod 

dots not require the doing of it as a Duty, fo the Omiſſion QC. Jae. 
f which they are puniſhable : Sed non allocatur; Foz where a 13% 

sutute direts the Doing of a Thing fo2 the ſake of Juſtice 02 the —_— 
lick Good, the Mozd may is the ſame as the UWo2d ſhall; comb. 2:0. 
us 23 H. 6. ſays, the Sheriff may take Bail; this is con- 5 C. Carth. 
ud, he hall; fo2 he is compellable ſo to do. 8 


Set. and 
Rem. 212. 


ennet verſus Talbot. Hill. 8 Will. III. B. R. Vide . 
Title Declaration, pl. 2. pag. 212. 


Mills verſus Wilkins. Hill. 2 Ann. B. R. 3 Salk, 331. 


2 Hawk, P. 
RESPASS foz taking ſeveral Skins from the Plaintiff ; © 247. 
the Dekendant as an Officer juſtified on 1 Jac. 2. cap. 22. Fiche Hovart 
nut Tanning, and ſet kozth the Title of the Act, miſtaking a of Statute, 
nod, by which it varied from the true Title, and averred the cxnbubyrar 
pills were not dzeſled accozding to the Intent of the Statute; 1. 
vyichit was demurred, becauſe no ſuch At as is here ſet fozth, Vis 40 45. 
e Cro, Car. 232. 3 Keb. 648. On the other Side it was an. . J. 7327 
ed, Chat the Title is no Part of the Ac; that old Statutes Cro-Jac.1 49. 
Wit no Title, and the Opinion of Hale C. Baron was cited, 1% '9'» 
ltd, 324, Vide Hut. 56. Hob. 310. 11 Co. 33. 4 Inſt. 345. Holt Hard. 324. 
3. The Title is not a material Part, neither is it neceſſary 3 Cre. 156: 
(i it foxth; but yet it is a Name given by the Bakers, and Keb 55, 
malo You muſt Deſcribe it accoꝛdingly if vou will defcribe it by 642, 64s. 
Cle; and they denfed the Opinion of my Low Hale, ſaping, ger 34 


beg a ſudden Opinfon, Judgment koꝛ the Plaintiff, ö 


Statutes, 


Statutes, and the Expoſition 
thereof. 


SC 1 Show, 


5 Young. Trin. 3 W. & M. Al 
n 129 


on 5 Eliz. fo2 uſing the Trade of a Clothing 
Excreifing D EE L bought up an Appzentice ; upon Nil d 
Trade by 


e Defendant was a Tyr 
others ts 5 — I» ; — — Manukacure 
within = Merch: 5 loyed Clo thier 8 that had ſerved App 
Vid. Fol Pt, Turky, _—_— 338 in his own Dotuſe, at his g. 
2 7. ticeſhip to wozk the own Materials which he ſent into Tyr 
> C.Caes, Charge, and with his Defendant never ſerved an ap 
_ We as Merchandize, but * Se Defendant is the Trader in t 

Comb. 179. ticeſhip. Per Cur': 1 hat exerciſes the Trade, becauſe he j 
Cre. Car: plops the ref, who wozk but as h ts, 
347,516,517. Gain is to be 8. F tatute; becauſe 
Cr Gar rn Family, but vent 
16, 517. 
7 $10 ut fo2 the fake of Commerce: — 
Hob. 511 „ * th not ſerved an Appeenticeſhip is 
12 err k as a Trader, either by himſ 
349, 516” this Statute reſtraſned _ I is to annex the Peng 
My mes; the the Anton the Iþardſhip of Learning it, the 
1 80. 303. Trade to ſuch as underwent th * And few would undergo t 
Cro. E. $12. bp to incourage Labour in * — might tmploy others 
Holt 66. Trouble of being Appzentices, if they 
wozk. fo2 them. one ſhall erercl 
Seren nf ref x Cult vec 
Trade ag 5 ade of theit 
of Tradeſmen, who by rs - ++ och Hutt, 1 
bands, which the Court + It 191. Cro. Car. 516, 
Noy 5. 1 Saund. 312. 2 Bulſt. 191. 


- — 


Jututes, and the Expoſition thereof 611 


1 


Dominus Rex verſus Paris Slaughter. Hill. 
11 Will. III. B. R. 


Wo. 
Indi&ment | 


forexerciſfin 
ſeven Pears; he urged, That this was a Buſineſs re- the Trade of 


Jomina Regina werſ#s Harper. Trin. 4 Ann. B. R. 


VWICTMEN T fot uſing the Trade of a Merchant-Tayloz (3. 
contrary to the Statute 5 Eliz. Serjeant Broderick moved to Pete the 
ph it, becauſe 'tis not a Trade within the Statute. Qualhed yerr'd todes 
if. Some Days after Mz. Eyre moved to quaſh an Jndi#ment —— - 7 -"q 
hunt Corniſh, fo2 uſing the Trade of a Seamſtreſs, not having A8. . 
ved as an Appꝛentice; and the Court refuſed, becauſe it wag ſet Courteannot 
thin the Indickment to be a Trade in England at the Time of nen it nor 
ating the At; wherein the Wo2ds are, Any Craft, Myſtery or ; 
cupation now uſed, So that if this Trade of a Seamſtreſs 

not within the Act, the Defendant would have the Advantage 

| upon the Trial. But as to Harper's Caſe, which Mz. Eyre 

u them in Pind of, the Court ſeemed to think a Merchant: 

Mo; was Nonſenſe and unintelligible ; they did not know what 
Zrchant-Tayloz meant, and ſo it differed. Jt is a good Ex: 

jon that it is not averred in the Jndi#ment, That the Trade 

rein mentioned was a Trade at the Time of making the Sta- 

. Domina Regina verſus Corniſh, eodem termino. 


Dd Bil- 


612 Statutes, and the Expoſition thereof 


Billings verſus Eads. Mich. 4 Ann. B. B. 
(4) RESPASS and Special Uerdit found; the Caſe was 
Couch! Gentlemen had a Coach and Harneſs of his oon, 


Horſes end gave an Jnn-holder 100 1. per Annum to find him a Pat 

Cooch-wap Hozfes and a Coachman : And the Queſtion was, whether 

Licence. could do this without a Licence to keep a Packney⸗Coach i 
5 & 6 W. & M. c. 22? Et per Cur), Tho' in the Beginning 
the licenſing Clauſe, ſect. 3. and in the p2ohibiting Claule. x 
5- Hackney-Coach o Coach-Iþozſes are mentioned in the d 
juntive, yet that muſt be underſtood of Coach-Hozſes to 
uſed with a Hackney-Coach, becauſe all other Pꝛoviſions in 
At, viz. the Number, the Fine, the Rent, and the whole x 
venue reſerved, is confined to Hackney-Coaches; and the pe 
cannot fozfeit, but where the Commiſſioners may licence, 
'tis an Act of Reſtraint. 


| 


Anonymus. Mich. 4 Ann. B. R. 


1. Warrant of Attozney fo2 entring up a Judgment 9 
—— witten upon a Paper, which likewiſe contained a Sy 
aa. and had only one Stamp, whereas by the At concern 
Stamp-Duttes it ought to have two Stamps: Judgment u 
entered up by Girtue of this Warrant. And now it was move 
That the Judgment and Execution might be ſet aſide fort. 
Cauſe, Sed per Cur', There may be Reaſon to refuſe ſuch 
Warrant of Attozney in Evidence, but no Reaſon to make 


void; fo2 there is nothing in the Act that impo2ts that. 


| 
| 


Dunn qui tam verſus Hinchdy. Paſch. 5 Ann. B 


ALSI EBT upon the Statute 10 W. 3. c. 2. fo2 twelve Dozen 
Stat. 10 w. Buttons, made de ligno tantum in Imitation of, &. 
3. e. 2. Jury found the Buttons were all Mood but the Shanks, u. 
Vide „ were Bꝛalg, and that they were made in Imitation, 8c. and 
7 there were Buttons made de ligno tantum, &c. Weld ſaid, C. 
now it appeared the Statute was applicable and might have! 

Effect upon other Buttons, and that a Penal Law was te 
conſtrued ftri#ly, and not by Jntendment. Vide 2 Inſt. 199. 

47. a. But the Court teſolved they were p2ohibited by the 4 

fo2 the Shank is no Part of the Button, but added to faſten 

And if Buttons thus made in Jmitation, 8c. by having a Vi 

Shank added, ſhould be out of the Act, it would be in ever} - 


dy's Power to evade it. Adjudged. Noa 
2 1 ji 


— — — — 
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remina Regina verſus Maddox. Paſch. 5 Ann. B. R. 
-R Cur. Upon Inditments on the Statute 5 Eliz. in Evi- _ (20 


dente we allow following the Trade fo2 ſeven Years to be Wen 
ſyficient without any binding, this being a hard Law. of 5 Eliz. 


Vide ante pl. 
1,.2 & 3. 
Cumber. 
254, 2595+ 


r 


Statutes of H u and Cry. Sep of Wid- 
C. 12. and 27 
El. e. 13. 


b C. 51, 72. 3 Init. 68. Dalt. c. 100. Staund. P. C. 27. 1 And. Fe 2 1 3 * 


comb verſus The Hundred of Spelholm. Mich. 8,0. Ses. 
2 W. & NM. B. R. Intr. Hill. ult. Rot. got. 5 Med. 37 


S. C. called. 
Aſhcomb verſus the Hundred of Elthorn. Carth. 145. Holt 637. 


N Action was bzought by the Paſter, fo2 the Robber (1. ) 

A. and B. his Servants : The Jury found the terial — 
Matter, and that B. was a Quaker and would not tbe Oath, | 
tate the Path, viz. That he knew none of the Rob Janet mne. 
rs, Et per Cur, iſt, The Yaſter may ſue fo2 the Robbery 1 a 
his Servant, and the Dath of the Servant is ſufficient, 7 Co. 6, 7. 
ly, The Servant may alſo ſue, fo2 he had the Poſſeſſion. ne of ln 
ly, Ik the Servant be robbed in the Pꝛeſence of the Maſter, Maſter's | 
* Hater muſt ſue, and the Oath of the Matter is ſufficient, Cod, M- 
7. 156, But ik the Servant was robbed ont of the Baſter's — for 
preſence, the Servant muſt ſwear. 4thiy, 9s to B. who refuſed «»tc440,491- 


d\iear, the Hundzed is not liable; foz the Statute of Eliz. was 22295392: 


de in Favour of the Þundzed to pꝛevent Confederacy and wary 


ination between the Thieves and the Party robbed, and om 


01s the Maſter's Folly to imploy ſuch a Servant. — 


Elthorn. 


mbs verſus The Hundred of Bradley. Paſch. 5 & v 


— E 


Nan adion againſt the DÞurd2ed, the Flaintiff d rant 
L 4? ? eclared Servant 
bas poſſeſſed ut de bonis ſuis propriis, & e. The pc hen . 


* Fhaintift was a Servant, and was robbed upon the Road neymay have 
Vol. II. i D d 2 ä of —. _ 
aint: 


Hundred. S. C. 4 Mod. 333. Comb. 26 3. Holt 37. Caſes B. R. 54. 
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— |. of his Matter 3 Money, and 20s. of his own, Br 

4 Mod. 503. Cure The Atton well lies. by the Servant, fo2 the Bang 

teh 127, 3 de bonis propriis againſt all. an! 

his, and he is poſſeſſed ut „and 

Reſpet of all but him that hath the very Right : Je a gg, 

be robbed of his Matter 8 Goods, he may maintain an Appen 
Robbery. 


Vide 1 Show. ly verſus The Hundred of Odium. Mich 
T* Ny Og 6 Will. III. B. R. 


1.22. IN an Action upon the Statute of Þue and Cry, a Uerdiz h. 
need nor ſer J f02 the Plaintiff; and 92. Clark moved in Arreſt of zn 
forth the ment, That it appeared the Oath was taken befoze a Julia 
cuken before Peate of the County, and not a Juſtice inhabiting within 
« Juſtice of Pundzed, accomding to 27 Eliz. But the Court held it good n 
Peace of the withſtanding that, fo2 the Statute of Winton Cays no < 
4 it only by Way of Diredtion; and! 
Vid. ant. pl.z. Thing, and 27 Eliz. does t only P — - 

700.6, 7. Declaration had been good tho' it had not ſhewn an Oath take 


A Vens 25, befoze any Juſtice at all. 


2 Sannd. 423. 
3 Salk. 184. 


er verſus The Hundred of Baſingſtoke. Hil 
Coup ou 1 Ann. B. R. 


a Debt the Statute of Hue and Cry, a Spetial Cert 
Aut inch —— That the Plaintiff 2 — 1 
— we Michael- River, where he wa pon al 
ren in B — 2220 the Pundzed of Baſingſtoke, and robbed in a Copy 
abe. in the Highway of this Pundzed : The Queſtion was, Wh 
See 2 Cro. Hundzed Hould be liable? And it was adjudged, That the bu 
4H dꝛed of Balingſtoke ſhould, fo2 there the Robbery was commit 
Noy 52, 135. and not befo2e; and ik theſe had been two Counties, it is cert 
Leon. pl. 7a. the Thditinent of Robbery muſt have been bꝛought in the lt 
"6 2 where the Goods were taken, and not in the firſt where the! 
40e 41, 42, ſault was made: Allo the — 4 = 2 _ — 10 f 
47: obbery, but fo2 not taking : 
27 55 — = ag the DanD2ed 's —— — — ; 3 
1 Co. 99. a | at the taking, &c. X 
Hales F.C NOS © ung a Robbery ab initio, like the Caſe of i 
28. fer. 157. der where 'tis certain there Hall be a Relation to 29 
2 which was the Cauſe. Jn Anſwer to which the Cour _ 
Hondturter Diverſity, As to Foxfeſtures ther? ſhall be a Relation 
n the Stroke, it ſhall dilche 
engl Cauſe; (0 ik there be a Pardon of ihe Stroke, — 
W ek 79. the Hurdet; but after the — one gy — " 
89 ceives him, 02 if a Conſtable arreſts hi A 
161 510. Receiver is not Acceſſary to Felony, noz the Conſtable a F 
2 


181, 320. 
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— is not a Felony till Death inſue. 11 H. 4. 12. b. Otherwiſe » Sho». 60. 

collateral Purpoſes; ko; if the Stroke and Death are laid } 7404. 28, 
erent Days, and the Indictment concludes, Et ſic murdravit 28), gs: 

g loco of the Stroke, it is naught; but the Day and Place of ee, 

-wing is well. 4 Co. 41. Plowd, 41. But here the Aﬀſault 8: Cn. 379, 

a a neceſſary efficient Cauſe of the Robbery, as a Stroke in 3%, 4:3: 

dude is ; therefo2e there is no Relation in this Caſe, becauſe* *** 3** 

| Necefſity, Jt was objefted, That if one be taken in the Þun- 

q of A. and carried into the pundzed of B. into a Houſe there, 

1 0 Yanſion-Þauſe, and robbed, oz taken in the Day-time in 

and carried to B. and there robbed in the Night, ſhall there be 

\Remedy? And the Court ſaid thoſe Caſes were not p2ovided 

q by the Statute. Adjudged per Holt & totam Cur'. Alſo he 

0 as to the Aſſault s being in the Coppice, That it was not ne- vide 5: f. 

rp the Robbery ſhould be in the Highway to charge the Þun- Cond. 130. 

a. And yet ſee Cro. Car. 267. where 'tis ſaid, That the Inha- 1 Goldsb. 

ats are not bound to keep Watch in a new Highway, or to 5% 15% 


e Amends for a Robbery therein committed. 3 


1 to the Hundred on a Hue and Cry, vide —— 
dubſidies, Taxes, and Cuſtoms. 
eſter verſus Kitchel. Hill. 9 Will. III. B. R. 
Vide The State and Reſolution of this Caſe, Title 
Covenant, pl. 4. pag. 198. 

(1.) 


N the Debate of this Caſe it was laid down by Holt C. J. Ant 2 8 
Chat the Wozd Taxes, generally ſpoken with — — — 
Freehold, o2 where the ſubjet Matter will bear it, ſhall be in: © 
tended parliamentary Taxes propter excellentiam. 34 H. 8.8. C. _ 
um. 9. But there bel other Tares not parliamentary, as Send 4:4, 
jar of Churches, Commiſtion of Sewers, koz any Jmpoſi- Sal 10 
Mn which takes away Part of his Goods oz Rent, is a Tax. © 
4 $32, | . S. C. Carth. 
Ut ancient Way of Taring was by Tenths and Fikteenths, then; Seu 
— after that by Royal Aids; at laſt by a — Caſes B. K. 
gener were all on the Perſon 02 perſonal Eſtate, and were . 
the lame Ching: The later was upon Rents and Lands. 569, 
Tenths Jenner: of 
Taxing, and 


when intro- 
duced, 


| 
' 


6 16 | | Subſidies, Taxes, and Cuſtoms, 


Tenths and Fifteenths were the moſt- ancient. Vide Spelmay « 
bo Quindecima. Jn 8 Ed. 3. a Qaluation was maye on wy 
Towns in England, and returned into the Exchequer, which 
came the ſtanding Mealure fo2 taring. 2 Inſt. 56, 7). From 1 
when a Tax was given, the Officers of the Exchequer tauld 
fly compute what each Town was to be charged with, and ui 
it came to. Vide 11 H. 4. 35, 36. Bro. Quinz, g. 
The firſt Subſidy was in and by 32 H. 8. cap. 50, which was 
Tax upon the Perſon fo2 his Lands and Goods, papable by 
Party where he lived. This continued till 15 Car, 1. 
The Allellment oz Tax, accoming to a Pound-Rate, cam: 
17 Car. 1. Jn theſe Aſſellments there was a Clauſe to ig 
the Tenant to vedut: So it was- in 1642, 1644, 1649, q 
then; and upon this Account it was, that in Conveygy 
it came to be pꝛovided, that there ſhould be no Dedudion! 


Taxes. 


Trowel verſus Ellford. Trin. 5 Ann. B. 1 


63. RE SPASS againſt the Colleito2s of the Land-Tax, 
+ + « no Caſe was, That the Plaintiff lived in Middleſex, but 


Land Tax Crciſed and followed the Buſineſs of a Fafoz fn Smithfeld; i 
"—_ — the Queſtion was, whether the Commiſſioners of Middle 
Ge» his where he lived, could tax him as living in Middleſex, o; he ha 
Imploy- be tared by the Commiſſioners of London as following his wil 
—_ ſineſs in Smithfield 2 And Holt C. J. held, That the Aion |; 
and that he was not tarable by the Commiſſioners of Middle 

fo2 by the very Woꝛds of the Aﬀ, he is to be taxed in the Þ| 

where his Office is exerciſed ; Cæteri Juſtic. contra, fo? this is 

an Office which is local, but an Jmployment whfch is perſon 

and the Perſon is tarable where he lives; and the affirmati 

Mozds of the At are direckozy: Þe is tarable in either Place, 


Robinſon verſus Stephens. Mich. 8 Ann. In G 


(3-) [FF one covenants to pay an Annuity to J. S. the Covenan 
Acre De. 1 ſhall not dedutt fo2 Taxes; fo2 the Charge is on the Perlen 
dudtion for the Covenantoz, and not the Land: So if H. having aC 
Taxes out of fo? Pears, deviſes an Annuity to J. S. and his Heirs, ther 
where not. be no Deduttfon fo2 Taxes, fo2 the Term fo2 Years is no 00 

| wiſe chargeable with it, than as it is Part of the perſonal Cl 
fo2 it cannot be ſaid to iſſue out of the Term, when in Pol 
Duration it may continue much tonger : So if H. gratis 
Annuity to J. S. and afterwards ſecures it out of a real Ci 


there ſhalt be no Deduckion fo2 Taxes; fo2 the Subſequent e 
2 


' Sublidies, Taxes, and Cuſtoms, 617 


— 


—nnot leſſen the Effet of his fozmer Gant, which in its 
Url was Tax free. Per Cowper Loꝛd Chancelloz, at his 


hlt. 
pul verſus Shaw. Hill. 8 Ann. In Cam' Scacc. 
SSUMPSIT fo? 5001. received to the Uſe of the Plaintiff; 4.) 


In Non Aſſumplit a ſpecial Clerdick was found, That 2,0" 
king Charles I. gave to J. S. and his Þefrs, the Duty of Pꝛiſage on — 
al (Uines impozted, to hold Diſcharged of all Aids and — 
tires; and the Queſtion was, Whether the G2antee ſhould pay i« chargeable 
mage foz this upon 9 & 10 W. 3? Note; The Duty of Con. Sun other | 
ar? was firſt fimpoſed per 12 Car. 2. c. 4. viz. 41. 108. on all ged on the 
ench Tine; then comes 1 Jac. 2. c. 3. and impoſes 8 1. per — 
m on French Wine, with a Clauſe, that the Gzantee of Pyi- Are ade 
ir: ould pay the Duty; then comes 7 & 8 W. 3. c. 20. which Hands. 
woſes 251. per Ton; after that comes 9 & 10 W. 3. c. 23. 
iich impoſes over and above, a Duty of 41. 10s. to be levied ; 
ding as it was by 12 Car. 2, And it was adjudged in the Ex- — 
uer, that the Gzantee ſhould not pay this Duty of Tonnage: — 
hon this Crro2 was bought; and it was ſaid foz the Szantee, 218. 301, &c. 
jat this was an ancient Royal Revenue, that if the Crown 5% 
w held it, Tonnage could not be due, the Queen could not pap 
Duty of Tonnage out of her own Pꝛiſage; that the G2antee | 
med under the Crown, and ought to have the lame Pꝛivilege 
d Exemption, the rather becauſe it was granted with this Jm- 
nity. But per Trevor C. J. and ſeven other Judges in the 
chequer-Chamber, it was anſwered and reſolved, That im- 
diately on Jmpoztation, this Duty of Tonnage attached upon 
ine, and the Szantee receives whatever Part he takes fo2 

lage charged with the Duty; and this muſt be pꝛeſumed to be 
{intent of the Law; fo2 it cannot be imagined the Law meant 
tale this Duty on the People to inrich a pzivate Man, which 
ud be the Effeft, if he may have his Pꝛiſage Cuftom-free : 
d the Gzantee paid the Tonnage impoſed by all fozmer Laws. 
4s to the Reaſons on the other Side, they anſwered, Jf Pꝛi⸗ 
| had remained in the Crown, it could not have pald by rea- 
of the Unity of Poſſeſſion, it being abſurd, that the Queen 
ud be chargeable with a Duty to her ſelf; but this Exemption 
any perſonal, and the Duty revives when Pꝛilage comes to a 
vet, who may pay the Duty to the Crown, as where a Par⸗ 
leaſes his Glebe. And as to the Covenants oz Clauſe of Dif: 
toe in the G2ant, that could only extend to the Tonnage then 
Ning, which he, tho King, had himſelf, and not to what he 
nat, but might be given to his Succeſſozs. And the Judg- 
il was reverſed, 
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S. C. 3 Lev. 

_ 198, In the Cale of Thompſon and Leach. Hill. Will 
Ante 76, B. R. (Which ſee Title Remainder, pl, 2) 
427, & 565. 


ſtate in the 
Surrenderee 
without his 


expreſs Ac- mon Law, to the Perfeftton of which no other gz 


ceptance. requiſite, but the bare Gzant; and tha it be true, that ve 


25% 5. 6" Gant is a Contract, and there muſt be an Acus contra ach 
Caſesin o; a mutual Conſent; yet that Conſent is implied, a Gift 
Parl- 150 pozts a Benefit, and an Aſſumpſit to take a Benefit may wel 


— 2 pꝛeſumed; and there is the ſame Reaſon why a Surrender ch 


Surrender T Court held, That a Surrender immediately! 


Carth. 211, 
25G, 435 
Holr 357z 
623, 665. 
Caſes B. . 
475. 


2 T1 


T A 14k 8 


50. 


wonds verſus Cadmore. Hill. 4 & 5 W. & M 4 
jor. 743. Vide this Caſe, Title Fines, pl. 3. — 225 .. 


1 Show. 370, 
+ Mod. 1. 


S. C. Fareſl. 
Paſch. 12 Will. III. Rot. 342. Rep. A. Q. 


ENANT in Tail covenanted t 
, o ſtand ſeiſed t p. 10, 11. 
e Lite e une Jeb bis en San Et 
Fail, r uffered a Common N Tenant in 
with ſingle Goucher, wherein he erbberd Tail ro land 
. was Tenant to the ſei 
ape: And the firſt Queſtion was, What © e gelbe 
erati . Uſofhimſelf 
nt had? Fo2 if it made any Alteratſon in the Cftate-tail he — 
— did not bar; and ff it did not, the Recovery and in Tail, 4 
| fle oucher did bar. The Court held the Recovery good, and void;becauſe 
- the Judgment; and Holt C. J. delivered the Opinion of der Wok 
e pre n Se the Bum of ich f 
venants to ſtand ſeiſed, 0? 1 3454. gs 
Leaſe and Releaſe, o2 Bargain a D eIeD, 0? 1 Mod. g8 
: 9 nd Sale C0 21.1 9 > 
1. the bale Fee, not determiten non determinable Lev. 126, 
; fo2 befoze the Statute de donis, he 2 Kev. 5. 
a Fee-ſimple ; and the Statute d e donis, he 2 Lev. 7; 

; oes not alter ; 15, 225. 
is, x rai he Power of Alenain; and . 
b nakes it votdable, atute, ſo he may ſince; the Stature 
Ap, He has the whole Eftate in ! 

| him, and there TIT 

r E * ſo he ſaid was 7 — * - 
wille Fee "Th . bargained and ſold, the Bargainee has a de- ag.. 
Took nr he jg fo2 Law, but denied the Caſe Ein. 
e take literally. » I Saund. 260. and likewiſe Litt. 6. 61 2. if 
- 1. — ene 
boidable . k owſon, &c. tis not void as to their Jſſues, nein Þ? 
a a Glatrantp 3 a Formedon, the Defendant may Tall are « 

v. Vide Winch 5. But this is ſtill moze feaſible by | 


Rent fr * 
[at from the common Cale, where Tenant in Tail makes de fe 
Ee a Leaſe the Iſſuc. 


— — 
— ——_ : — 2 
— — Gre OD ni wo —y — — 


S | A 4 24 
a Leaſe not warranted by the Statute, tis not vold ag 
Iſſue, but voidable; and Tenant in Tail may erchange k. 
Tenant in Fee, in which Cale a Fee is given and taten with 
Livery: Ergo, Tenant in Tail may alſo by Covenant to * 
ſeiſed. It Cenant in Tall by Leaſe and Releaſe, by Van 
and Sale, oz by Covenant to ſtand ſefſed, convey to another. 
his Heirs, the Ctate-tail is not in Abeyance, but in the Mien 
fo2 the Law puts nothing in Abeyance, but of J2Neceſlity. and 
not in the Tenant in Tail; foz he cannot bzing Waſte, dc. y; 
Hob. 339. Yelv. 51. 1 Leon. 110. 1 And. 191. 3 Cro, 8x, 
be held that the pꝛelent Conveyance did p2oduce no Alteratign 
the Eſtare-tail, becauſe the Eſtate fn Remainder was to © 
mence after his Death; and took this Difference. 
Ik Tenant in Tail make a future Leaſe fo2 Years, which 
Poſſibilitp may be to commence during the Life of Tenant 
Tail, it is not void, but votdable as to the Iſſue. 
But if it ve a future Leaſe to commence after the Death 
Tenant in Tail, tis meerly void in its Creation; fo?' tis not 
commence till the Title of the Jfſue commences, and that is 
elder Title concurring with it; and if the Law Gould mate 
otherwiſe than void, the Law would make him a Treſpaſſer, Vi 
Dy. 279. Pl. 7. 2 Cro. 565. 
Tete. So in Covenant, if one covenant to ſtand ſeiled to the ( 
nants to tand Bf A. and his peits, oz to the Cſe of A. fo; Life, Remainder 
gen the B, in Fee, the Covenant is not void, but puts the Eſtate-t 
ks Heirs, or Olit Of the Covenanto?. 
A. for Lis But if Tenant in Tail covenant to ſtand ſeiſed to the Uſe 
with Ke- . A. and his Heirs after his Death, tis void. 
deveſts te So it is in the caſe at Bar, Tenant in Tail covenants 
I ſtand ſeiſed to the Uſe of himſelf fo2 Life, Remainder to] 
duden Ut and his Deirs; fo2 the Remainder is to take Effet after | 
be to take Death, when by his Death the Title of the Iſſue commences, a 
Eted afrer the Covenant as to the Eſtate fo2 Life to himſelf is void in 
© Caſe, becauſe here is no Tranſmutation of Poſſeſſion; ſuch 
venant is in any Caſe only good in reſpe# of the Remain: 
and ſince the Remainders are void, the Covenant and the il 
Eſtate are likewiſe vold. 


a — N — 


Idle verſus Coke. Paſch. 4 Ann. B. A. 


(3.50 14 Seiſed in Fee of a Copyhold, furrendzed the ia 
Surrencerto LI. to the Cle of himſelf fo2 Life, and after that to \ 


. for Life, : $ 
2 lentine his Son and Alice his Mike, pro & durante term 


ro A-and bis yitarum ſuarum naturalium & hared. & aſſignat. prædict. Vale 

their Lives, tini & Aliciæ. Et pro defectu talis exitus, to the Cie af 

and their ſelk and his peirs. And it was held per totam Curl 
ES 


Heirs and X It 
Aſhens ; an 
for Default of ſuch Iſſue to A. and his Heirs, is a Fee in A. and his Wife. S. C. 3 D. 186. 5. 


Rep. A. Q. 57. Holt 164. 


TD ASM. 6 621 


Wl”; That a Limitation of Uſes in a Copyhold Surrender muſt 
| K conſtrued by the ſame Rules, and in the ſame Manner as if it — ante 
wrt a Limitation in a Deed of Feoffment, oz any other Con- Se ge, 1 
vejance at Common Law; and that the Intent of the Party is be conftrued 
ut ſufficient as in a Will, fo2 the Statute 21 H. 8. leaves the *** Ce. 
7e<ato2 at Liberty to expzeſs his Intent as he pleaſes; but the mon Law. 
cmumon Law ties up Conveyances to ſet Fozm and ſet Wozds. 

ly, Jn a Gift in Tail. it muſt be limited of what Body the 10 « Gif: in 
r is to come; (ſo as it may appear by the expzeſs Mozds, 02 7% ir mutt 
@ncthing tantamount oz equivalent; and therefoze a Gift to H. oo Body 
m his beirs Dales, 02 a Gift to H. and his Heirs Females, ig e iſſue are 
ut an Eſtate-tail; becauſe it is not ſaid, noz does it appear ok ©*"* 
joſe Body they are to iſſue, At Common Law this would not 
vc been a Fee conditional; and the Statute de donis does not 
nate Eſtates⸗Tail, but pꝛeſerves them: A Fee at Common 
I was either abſolute oz reſtrained; thoſe reſtrained Fees were 
ther reſtrained as to Ouration, as a Gift to A. and his Heirs, 
vile ſuch a Þouſe ſtood, &c. which was a baſe Fee; o2 reſtrain⸗ 
0 as to what particular Þeirs, o2 of whoſe Body iſſuing ſhould Feeabvlore, 
herit, which was a Fee conditional, and is by the Statute da te 
med into an Eſtate⸗tall: Ergo, this is a Fee-ſymple at Com: ditional. 
un Law, and is ſo at this Day; foz2 there are Moꝛds to create 
n Eſtate of Inheritance; but none to reſtrain that to Jſſue 02 
tirs to the Body of the Party: But a Gift to a Man and 
ie heirs ales of his Body, is an Eſtate⸗tail; ſo is an Eſtate By hat 
| busband and Mike, & bæredibus de ipſis procreatis, fo2 de —— 
is tantamount; ſo if a Gift be to H. and his Þeirs, if he “cc 
ive Iſſue of his Body; and if he die without Þeirs of his Body, vide co. Lic. 
* Remainder to himſelf and his Heirs, ko; here is an Jnheri- 9 $7. 
uce created, and it is manifeſt he meant Heirs of his Body, Moor Caf. 
joluntas donatoris in Charta doni ſui manifeſte expreſſa de cx- 949 
w obſervetur, and this is a necefſary Implication. Jenk. 171. 

fl. 6. 6. So if a Gift be to A. & hæredibus ſuis fi hæredes de 
me ſua habuerit, & fi nullos hæredes de Carne ſua habuerit, 

minder to the Donoz: So if Lands be given to A. & ſi con- 
at ipſum obire fine hæredibus de corpore ſuo, Remainder to 

Donoz, is an Eftate-tail, per Holt C. J. tho' not given to 
ll and his peirs. Quære. 

Aly, They agreed Beresford's Caſe, viz. A Feoffment to To 3. ani 
de of A. fo: Life, Remainder to B. and the Heirs Wales of e Heir: 
(aid B. lawfully begotten, and fo; Mant of ſuch Iſſue lawfully r 8 L 
ten, to, &c. to be an Eſtate⸗tail; fo2 of the ſaid B. is de fully begor- 
w B. 02 ex dicto B. which is ſufficient to denote ex quo cor m0: 225 for 
da if it were in Latin, remanere prædict. B. & hæredibus over 1. Tal 
do B. oz ex dicto B. But if it were in Latin remanere dicto 
& bzredibus ſuis, 02 hæredibus ipſius & pro defectu talis exitus, 
Ns over, it had been no Eſtate⸗tail. 


Ee 2 4thly, 


— 


"a4 » EY —_— — 


622 Tender and Refuſal, Amends, Nc 


„ 4thly, It was agreed per Holt C. J. Powys and pod 

ftices, That Valentine and Alice had a Fee-limple, and ng" 
Effate-tail, becauſe the Moꝛzds, & pro defectu talis exitus immu 

nothing of their dying without Iſſue; it is not ſaid pro bf | 

talis exitus de corporibus dict. Valentini & Aliciz, gy de pre 
Valentino & Alicia, but generally, whereas every heit is the q 

ſue of ſome Body. Ik there had been particular Wo 6 

p2eſs'd, as if they die without Heirs of their two Bodies the 

might be Reaſon to turn the erpzeſs Eſtate of Fee-ſimple rx 

into Cail, which cannot be altered upon a bare Jmplication, f 

rather in this Caſe, becauſe of the Wiozd Aſſigns; fo an Eftt 

tail is not an aflignable Eſtate, 7 Co. 40. Litt. Rep. 344. 10 

363. 3 Cro. 478. Plowd. 541. 3 Leon. 5. Hob. 32, 37, Aff. 

1 Cro. 366. 2 Sid. 41. Gould J. contra, becauſe the Intent of 

of equal to Party was to create an Eſtate⸗Tail, and the TWo2d of in Engl 

or ex in a 1 

Latin» is equal and tantamount to de oz ex in Latin. 


Vide 5 Co. Tender and Refuſal, Amends, & 


l — Giles verſus Har. Mich. 9 Will. II. B l 


* 


(61. 88 pI | 
Toa general JONDEBITATUS ASSUMPSIT and Quantum me 
Aſumpfir, F and that being requeſted at ſuch a Day and Place, the 
Refuſal muſt fendant refuſed to pay: The Defendant pleaded, That Wat. 
2 ſuch a Day befo2ze the Requeſt, he tendered, and the Paß 


— — tiff refuſed; and that afterwards he was always ready, and tende 


which ean- the Money into Court: Plaintiff demurred, becauſe the Del 
not be after dant had imparled, and becauſe it is not pleadable in an Aſuo 


Imperlance. 


z Lev. 20g. fit, and becauſe here was no Anſwer to the ſpeclal Requeſt 
3 Ler. 24, per Holt C. J. Where the Agreement is to pay at a certain Cl 
275 _ Tender at that Time, and always ready, is a good Plea; but vj 
1 Show. 129, the Money is due and payable immediately by the Agreement, 
159. 441, Party muſt plead tout temps priſt from the Time of the Pr 
234 But this cannot be after Imparlance, foz by that it appears 
Ven. 322-, was not always ready; otherwiſe if no Jmpartance; * 


Err. 413. 3 Salk, 343- Holt 556. Caſes B. R. 152. 
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Tender and Refu 
iat have pleaded. tout temps priſt notwithſtanding the wecial 
w laid in the 79 5 becauſe it was dene N 
cd there; fo in Debt, tho the Plalntitk tap a ſpecial Renueft, | 
WM i 2cfeiidant may plead ſemper paratus, and N 2 
0 lmpois: And the Plaintfff may reply a ſpectal Requeſt to chew . C. carl. 
je Defendant was nat always wa 0 So in the pzincipal Caſe: 2. bie, dag 
fin there Js a Difference between Debt and Aſunipſit; fo2 in Tender in 


n 


—— = — 
* 
* 
by * 
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Py 
* 
dreck dad Ar 
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* 


pelt the Damages are but acceſſary ; but in Aſſumpſit ate the bel ban. 
pintipal: Thetefoze in Debt, The Defendant may plead in Bar judgmencge 
if the Damages ; but in Aſſumpſit the Dekendant ought to plead damn. 15 
Always ready, with a Profert in Cur, and demand Judgment de Caſe de yl 

ilterioribus dampnis. | | F | dampnis, 


gweatland verſus Squire. Hill. 10 Will. III. B. R. 


NDEBITATVUS ASSUMPSIT: Ehe Defendant pleaded (2. 
that befoze the Acion, viz. Such a Dap, he tendered the Sum 2 
of (0 much Money, and that he was always after ready, and now Late. 226, 
j ready, and p2ays Judgment de dampnis; Plaintiff demurred, . 36%: 
aper Cur, It is nat enotigh that he was always ready ſince the . 

tet; the Money was due bekoꝛe, and the Negtet of Payment 
jas a Delay, a B2each of Contract and a Cauſe of Aion ; now 
hire is no Damages fo2 that, but thoſe Damages and all that 
Part of Time remains unanſwered, in reſpet of which the Plain⸗ 
if ought to have Judgment. Note; The Counſel foz the Defen- erer ar 
nt ſaid, that Inteteſt was due fo the Time unantwered, and were Ba. 
Damages would be recovered in reſpet of that Intereſt. Quod mages only 

t negatum per Powell J. Inteteſt is recovered by Way of Ok eg 
ages, where Damages are recovered ratione detentionis debiti; 
ut not where Damages only are recovered, fo2 Intereſt is not 
covered occaſione dampnorum. Judgment pro quer”. 


mcaſhire verſus Killingworth, Trin. 13 Will. III. B. R. 


Covenants at two Days Notice to atcept 1006 I. Stock. (3.0, 
I. at any Time within twelve Bonths, and to oy 20001. ON porn mz 
ie Transfer; and the Plaintiff ſhews, That on che ſecond Day Refuſal out 
November he gave the Defendaiit Motice he would be at the be ern. 
"ace the Fourth, and that he was there, & obtulir,- aſd that the = Sauod. 339. 
endant was there, Per Cur, When both Parties meet at the Lors. 368. 
me and Place, he that pleads a Tender muſt alfo plead a Re- _ — 
ial; otherwiſe ſuch a Plea is naught on Demurrer, but good date, B. R. 
ir Jerdic; and if the Defendant be abſent, he muſt ſhew that,“ 

Id alſo that he was at the Time and Place, and tendered. Vide 


4 31. 17 02 7 E. 3. 11. 2 Saund. 350. Peters and Opie. 


2dly, 


624 'Ferm-time, and Computation. 
If ove comes 2yſp be that pleads a Tender at the Time and Place an; 


Pleadee one there to receive, muſt ſhew at what Time of the Day he v 
7 on way there, and how long he ſaid; fo2 he ought. to ſhew that he ze 
— and done all that could be done on his Part to accompliſh what! 
how long be his Agreement he was bound to do. 6 Co. 114. ye, 
ſaid. 3 Cro. 13. | | Y 
Muſt tay till 3dlp, The laſt Part of the Day is the Time the Law appoin 
det heel fo2 a Tender, but it muſt be Time enough befoze Sun-ſet f 
Cireumſtan- tranſaiting the Watter which is tendered : Pet in the Cal 
ces _ Bar, wherein there could be no Transfer, but at the Þourg 
Vid: 2 ion. the Company, i. e. from ten to twelve, &c. the Plaintiff m 
707 „, aver the Uſage of the Company, and ſhew that he came acc 
s Co: 14%. ingly and ſtayed ſo long. | 


rg Jerm-time, and Computation 
1 Lev. 176, : 
196. 


Anonymus. Mich. 10 Will. III. B R. 


485 ER Holt C. J. Hz. Juſtice Twyſden uſed to cite the 2 
= of E. 4. and ſay, they were to hear no Law the laſt Day 
a Term. | 


Aſmole verſus Serjeant Goodwin. Trin. 11 W. III. Bl 


55 ASE againſt the Cuſtos Brevium, the Declaration was ! 
Sundays and livered on Friday Yo2ning and Rules given to plead vil 
Holidays fn four Days, whereas Saturday and Sunday were not juridi 
og Lato Days. Et per Cur, Ile reckon them non juridici ag to Pott 
be done out t be tranſaited in Court, and therefoze Sundays and Holida 
of Court are no Days to move in Arreſt of Judgment. But as to 
Pl. 6. neſs done out of Court, as Rules to plead within four Di 
s Mod. 252. &c. Sundays are reckoned the ſame with other Days. 


— Term-time, and Computation. 625 
—_—— TY Ts 8855 


© Robert Howard's Caſe, Trin. 11 Will. III. B. R. 
At the Sittings at Guildhall. 


policy of Aſſurance was made to inſute the Life of Sir Ro- 4.3. 
dert Howard fo; one Pear, from the Day of the Date there an g. 
"> the Policy was dated on the 3d Day of September 1697. Str a Year. H. 
len died on the 3d Day of September 1698. about one a Clock Me 5 18. 
«the Poꝛning. Et per Holt C. J. in an Action hereupon it was grer liable 
ud at the Sittings at Guild-Hall, 1ſt, That from the Day of Vid. ante 
& Date excludes the Day, but from the Date includes it, ſo that; Fe, 436. 
Day of the Date fs excluded. 2dly, That the Law makes no; Co. 1, 54. 
ation in a Day, yet in this Caſe he dying after the Com- . . 
rmcement, and befoze the End of the laſt Day, the Jnſuret is zoz. * 
yhle, becauſe the Jnſurance is fo2 a Pear, and the Pear is not 8. C. Hol: 
mpleat till the Day be over: Pet if A. be bozn on the third“ 
Day of September, and on the ſecond Day of September twenty: 
Pears afterwards he makes his Will, this is a good Mill; 
1 the Law will make no Frafion of a Day, and by Conſequence 


bas of Age. 


en verſus Brookbank. Trin. 11 Will. III. B. R. 


PON a Libel in the Spiritual Court ko; Jncontinency, the = 3. x. 
Citation was ſerved on the Sunday, and fired on theChurh- 5e dev d by 
0002, and that was objefted to be void, becauſe it is a Pꝛoceſs. fixing on the 
& 22 Car. 2. Holt C. J. That Statute ertends not to this $"<): 
meſs, no2 to Summons at the Church; but only to fuch Pꝛo⸗ Sunday. 

b which may as well be executed at any other Time. 


Lord Bellamont's Caſe. Paſch. 12 Will. III. B. R. 


[ HE Attozney General moved fo2 a Trial at Bar laſt Pa- _ ( 5: ) 
per-Day in the Term, in an Aion againſt the Governoz of la Peper. 
Tork, fo2 Matter done by him as Governo2; and granted, Day. 


ſe the King defended it. 651. 


Chriſtopher Hales verſus Owen, Triti. 2 Ann. B. R. 


| | 6. 

UNDAY is not incluven in the four Days to move in Arreſt Sunday * 
0 Judgment, but the Defendant niuft have four juridical nete is 
Ns, Vide poſt 627, 6 Mod. 252, ante pl. 2, to = * | 
Arreft of 
Judgment. 


Parker 
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TRAVERSE 627 
Abr. 595. Sed non allocatur; thus he urged, That Sunday 1 Jon. 300 
g not to be reckoned, but Monday in Lieu of it. Vide Br. c. J 12 — 
00 16. 1 Cro. 11. Et per Holt C. J. If Sunday happen to 5 Nod. 41. 
te 40 die Poſt, the Polding of the Term muſt of Neceflity ®', "6. 196- 
auer till Monday. So if Sunday happens to be the Elloin⸗ 8 
vw: And as to the Relation of Judgment, where the Eſloin⸗ 
y is a Sunday, the Judgment can only relate to the firſt judi⸗ 
4 Day, All Quinden. Octab. &c. are incluſive: pere we enter 
6 LUNZ, &c. and that is incluſive : In CA they enter a dic Ante 413, 
nz, Kc. and yet that is incluſive too: But in the principal 55 


t there is no Neceſſity ; the Writ might have been executed 
02 returned at another Day. 


il 3 


TRAVERSE 2 


1 Saund. 32. 
Ray m. 4067. 


loung verſus Ruddle. Mich. 7 Will. III. B. R. 
SSUMPSIT and Quantum meruit: The Defendant (1. 
[\ pleaded he gave the Plaintiſt a Beaver-Iþat in Satis- 1 
kation of the Pꝛomiſes, and the Plaintiff accepted it picades; ee 

in Satisfaction: The Plaintiff, Proteſtando That he taken upon 
lot give it in Satiskadion, traverſes, That he accepted it be deren. 
Eitisfation ; to which it was demurred. 1ſt, Jt was urged, ; 5404 86. 
it this could not be pleaded in Satisfaiion of the P2omiſes, 5 © call d 
hould have been of the Damages, like Neal's Caſe, Yel. 192. Rudd __ 
Debt upon an Obligation, the Defendant pleaded a Load of Carib. s. c. 
nen in Satisfaition of the Obligation, and it was held no 3#7; "4 . 
l; ko it ought to be pleaded in Bar of the Money due by the — 28 
tion, Sed per Cur', A Releaſe ok the Condition would 5 Rep. Pan- 
been no Bar to Debt on the Obligation; but a Releaſe of Mo. 677," 
P1omiſe in the Caſe at Bar had been a good Plea. 2dly, Jt 618. 
rged, That this Traverſe was naught, foz if the Gift in dss 
tion be admitted, his Acceptance will not be material. Zr. xi. 6s, 
r Holt C. J. The Acceptance is material as well as the 153. 
; 10 plead a Gfft without ſhewing the other received it — 1 
Abe naught; ei i 7% 

ght; either is traverſable. Vide Hob. 178. Et per $5. 

Vol. Il, | Ff | Roke- 


4 


"TRAVERSE 


Rokeby J. The Gift is neither admitted no2 confeſſed iy this 7 
by the Plafntiff, becauſe there is a Proteſtando ta the Git 
that it doth not appear here was any Receipt at all. 


Pullen verſus Benſon. Mich. 10 Will. 11, B! 


Cz.) JN Debt on a Bond, the Plaintiff declared, quod Def. ,, 
Non antea Novembr. conceſſit ſe teneri, &c. & profert in Cur. ſeri; 


held no Tra- 
— ade predict. geren. dat. eiſdem die & anno. Defendant pleads, & 


further Mat- jt was firſt delivered zo die Novembr. & non antea, and c 
ter muſt be 8 c 
diſcloſed be- the (Urit, on which he was in Cuſtody, was returnable Qin 
fore he can Martini, ſo that the Bond was taken after the Return g 
— — Writ; and then relies on the Statute ok H. 6. The Plaintit 
Cro. El. 439, nurred and had Judgment; and the Court agreed, That n 
443-  ,. Batter of Suppolal is not traverſable, no moze is Matter aj 
Cai 3232” kd out of due Time, no moze is Yatter immaterially alledg 
S. C. Caſes Eut they held the 2oth Day of November an erpreſs Allegat 
2 and that the Defendant's Plea had made it material; fo the 
lidity of the Bond turned wholly upon the Oay of the Delis 
upon which Reaſon the Defendant ſhould have traverſed its 
very on the 2oth, And the Court held the non antea was no 
verſe, becauſe tis that which cannot be reſted upon; but the} 
ty muſt diſcloſe farther Matter befoze he comes to conclude, 
ted Yelv 138. 2 Cro. 263. 5 H. 7. 26. 2 Keb. 108, 1 Sid. 
Yelv. 31. But Holt C. J. ſaid, That that Cale of H. 7. 0 


not up to this Caſe. 


2 Mod. 68. Chance verſus Weeden. Mich. 13 Will. III.! 


(3.3 RESPASS foz 200 Buthels of Salt: The Defendant 
OR forth the Ac fo2 laying a Duty on Salt 10 W. z. th 
dus Re was put on Board to be erpo2ted, not being weighed, & 

licationtoa he was an Dfficer, &c. and ſeiſed it; the Plaintiff replicd L 
Juftfiarion juria ſua propria abſq; tali cauſa; The Oefendant demurred 
—— Law or per Holt C. J. Where the Defendant juſfifies by Qirtue t 
general Sta- Authozity by the Common Law, as a Conſtable by cre! 
Viz r Ley. Breaking of the Peace, under P2oceſs of the Admiralty, & 
307, 398. injuria ſua propria is a good Replication; ſo it is, and b 
* ſame Reaſon, when one juſtifies by an Authozity of an 
S. C. Hole Parliament; ko; being a general Law, the Statute can be no 
49: n n Of the Iſſue, Vide 16 H. 7. 2. 5 H. 7. 6. Co. Ent. 643. 1] 
5. Cation upon the Statute de malefactoribus in parcis and d 

Replfcation : As koz the Caſe in Crogat's Caſe of Caſte, « 
ter pur View, Holt C. J. ſaid it ſtood on a particular Be 


Allo the Court held the Plea ill, becauſe it was not ſhewe 
| 4 


3 


TRA NS 
er Salt this was, Bay lalt, Pit-ſalt, White-ſalt, 8c. fo 
jr Statute does not extend to all. Judgment pro quer. 


mywood verſus Davies & al. Mich. 1 Ann. B. R. (4 
Vide this Caſe, Title Abatement, Pl. 10. pag. 4. 


HERE a Traverſe ought to conclude to the Country, 
W and where with an Averment. 


White verſus Bodinam. Paſch. 3 Ann. B. R. 


ESSEE fo2 Pears bzings Covenant againft the Lefo2, de- 5 ) 
caring upon a Demiſe and Covenant foz quict Enjoyment, dne og. 
m aſligns fo; Beach, that the Leſſoꝛ did enter upon him and ed him de 
ut him of the Pꝛemiſſes: The Defendant pleads, That he enter - ?*==if 

to diſtraſn fo2 Rent-arrear, abſque hoc, that he ouſted him de an. ver 
xniſis, To which the Plaintift demurred, thinking the Tra. Vide = Mos. 
fe ill; becauſe if he ouſted him of any Part of the Pre- 3. 1; 
iſes, he had a good Cauſe of Action, therefoze he ſhould have 27 
verſed, abſq; hoc, that he ouſted him of the Pꝛemiſſes, o2 of any . — b. 

ut thereof, But per Cur, The Plea is well enough in this vast 73 
ſe; ko; if the Plaintiff will join Jſſue upon the Matter of the 3 Cro- 9:4- 
merle, and pꝛove the Ouſter of any Part, the Iſſue ſhall be foz : 1 7“ 
m: And the Court took a Diverſity between pleading the gene: ve. zo. 
xl ſue, as in Debt, you muſt plead Non debet nce aliquam . hut 317- 
& parcellam, and a ſpecial Iſſue, as this is. 3 Cro. 83, 84. — OB 
er 115. Judgment fo2 the Defendant. S. C. 6 Mod. 


150. 


Lutw. 1624, 


Gildert verſus Parker. Paſch. 3 Ann. B. R. 1625, 


Quar. 6 Co. 
\Replevin fo2 taking Cattle, the Defendant made Conuſance, af 6.) 
that A. his Maſter was ſefſed of the locus in quo, and per 229" plead- 
6 przcept, he took them Oamage-feaſant : Plaintiff replied, penerally, 
ſit he was ſeiſed of one third Part, and put in his Cattle, abſq; Trarerſe 
o that the ſaid A. was ſole ſeiſed : To this the Defendant de⸗ d dne 
red, and Judgment was given againſt him; fo2 the Defen: ſole ſeiſed. 
it makes a Conuſance under his Maſter as ſole ſeiſed, when he e. 
5 only Tenant in Common; in which Caſe he ſhould have o. El. 312. 
a accoding to the Truth, that he was only Tenant in Com: und. 293. 
Mn, «. (hen the Defendant pleads his Maſter was ſeiſed in Fee ? — 2h 
the Place where, &c. that muſt neceſſarily be underſtood that Mod. Caf. 
ale keller: and whatever is neceſſarily underſtood, intended . © 
— 1s traverſable as much as if it were expꝛeſſed; and 

Ma a Seiſin in Fee = _ alledged generally, pet that 

. . 2 . . 


Vol, being 


— 


3 T2 Rt ASON 


being intended a ſole Seiſin, the Plaintiff may traverte, 5; 
hoc, that he is ſole ſeiſed ; ſince the Plaintiff makes hint: 
nant in Common with the Defendant, it had not been enoug 
* he is Tenant in Common, without traverſing the 
eiſin. 
ons bg. 2dly, The Court held he might eſther traverſe, abſq; b. 
zi. that he was ſole ſeiſed, oz that he was ſeiſed modo & |, 
Ante 586, Hob. 119. 3 Cro. 795. Winch 7. 2 Mod. 6. Dyer 280. gf whi 
4 3 the Court doubted, but ſaid there might be Differente bern 
Parceners and Tenants in Common who are ſeiſed per my 
per tout. Vide 1 E. 4.9. 2 Vent. 228. Hutt. 120, Hob, 72, ) 
663. 37 H. 6. 31. Kel. 27. 1 Leon. 78. 32 H. 6. 2.6, 21 E. 


9 


w. IT R EAS ON 
P. C. cap 17. | | A | 1%. 
Hale's P. C. 
10, 11, &c. 
Kely. Rep. 
2, 3 4, KCs 


Rex & Regina verſus Geary. Mich. 1 W. & M. 


TS 


LEGAL EARY was attainted of high Treaſon on an Jn 
— — ment, to which he pleaded Guilty. Upon a Ut 
verſed for Erro2 bzought to reverſe this Attainder, the E 


1 tion taken was, That it did not appear he was uu 
fore judg- what he had to ſay, why Judgment ſhould not be given agal 
ment. him; and all the Pꝛecedents are with an allocutus quid, 9 
Sc. ee quid pro ſe dicere habeat, &c. Vide Plowd. 387. Co. Ent.) 
131. Raſt. 455. And the Court held the Exception good, fo2 he mij 

have Matter to move in Arreſt of Judgment, oz a Pardon; ! 

the Attainder was reverſed. 


S Tucker's Caſe, Paſch. 5 & 6 W. & M. B 
«4M EGINALD TUCKER byought a Writ of Erto t 


LEI verſe an Attainder of High Treaſon, upon an Indiem 
Ties tc. againſt him fo2 the Rebellion in Monmouth's Time: The In 


verſed for ment was, That the Defendant and another, Ligeantiz ſuz 
Want of the 


Words con- | | 
tra ligeantiz ſuz debitum in the Inditment. 3 Lev. 396. 4 Mod. 162. Comb. 257. Skin, 


360, 425, 442. Carth. 317. Caſes B. R. 31. Holt 678, 
I 


b 


FA 631 


n minime ponderan', did traiterouſy wage ar againſt the 3 Ler. 306. 
zung rerum & naturalem Dominum ſuum contra pacem, &c. od. 162. 
qt was held, 1ſt, Chat the Want of the Wo2ds, contra Li- Pot 633. 
wntiz ſux debitum, ſuppoſing them to be neceſſary, were not fe. 21. 
imoplic ie, 
155 Kc. fo2 a Yon may not conſider his Duty, and yet may gg ' 
wt at 02 offend againſt it: And contra Ligeum ſupremum Do- Carth. $17. 
num ſuum, ate not now neceſſary, no2 were they anciently 
uſd. Theſe do not politively expzeſs, but imply only, That the Inditments 
Teſendant ated againſt his Allegiance; and Jnditments ſhall not rede ur. 
ende good by Intendments. | plied by la- 
ly, Without the Duty of Allegiance there can be no Trea: See 2 Hawk. 
in, therefoze an Alien Enemy cannot commit Treaſon; an Allen „ © 224: 


oy being here may: Chat fo2 Want therefoze of theſe Wozds, Cerainey 
Crime wants a due Deſcription. neceſſary in 


Eis true, ſome Pꝛetedents of Indiments want the Wo2ds pyce vz. 
ntra Ligeantiz ſuz debitum. But to theſe the Chief Juſtice 1 lag. 129. 
0, They were Caſes of Treaſon made by particular Acks of 3 '"* 11. 
\rllament, and not where the Fact was Treaſon in it's Nature; 

n that in ſuch Caſe twas ſufficient if the Indickment purſued 

* Moꝛds of the Statute, and concluded contra formam Statuti, vid. Hawk. 
out concluding contra ligeantiæ ſuæ debitum. The Attain⸗F C23: 

n was reverſed. 


Chamock's Caſe. 7 Will. III. At the Old-Baily. P.C — 
| ; g | C 32, 35» 
HE Queſtion was at the Trial, Whether Moꝛds could be af 3. 
Im Overt At of Treaſon in compaſling the Death of the words 
g? Fo2 Hale, Placit. Coron. 13. ſays, Wows are not an a. 
jbert-4t of Treaſon, unleſs ſet down fn Ulriting. Et per tion, an O. 
tC, J. Looſe Wozds ſpoken without Relation to any Ai o; vg of 
wet, are not Treaſon : But Moꝛds of Perſwaſion to kill the compaſing 
ng are Overt Atts of High Treaſon, ſo is a Conſulting how ne King's 
ill the Ring ; ſo ik two Men agree together to kill the King; via c;o car. 
the bare Imagination and Compaſting makes the Treaſon, »25, & 332, 
) any external Ac that is a fufficient Banifeftation of that 33% ,... 
mpaſſing and Jmagining, is an Overt-A#: It was never pet 288. 
ted, but to meet and conſult how to kill the King, was an 3 Selk. 8: 


ett act of High Treaſon. Vide Cro. Car. 117. — 687. 


Domiaus 


d by the firſt Mozds, Ligeantiæ ſuæ debitum minime pon- Co. Lir. 129. 


\ — * _ 
= PR — — — 
— - - 0— — — — —— — © <-> vo ae . — . — > — br — — —_ % = = --- _ —_ 
= 3 
: 2 2 — —— - — 
— _— - — ER 5 - 4 - =_ — — — - 
- "Fa Or # > — — p | 
mg — " — LL > o——_— 4 X" _ =————_—_ - — gr = 2 2 — — 
— — — - — —_— = 
—— = — — — — -; — — — — — — — — — — _ _ 
N - 
= —— -- — \ 
W \ £ E 2 8 - 2 = , = - — * — - —— — 2 — 
—— . — - = © == — — — ——— : _— - 
— — . . — — — - = 
— — — - = — — — _ = = — 


— 


— 
— — uy 
_ — —— gy 1a 


" JH = 
— pay 
- _ — © — 
— 
1 — —_ — 
_- | — — * — 
. —— - * * * 
_» - rb * 
— ——— — — 
—j——— — — 2 — 


— — 4 20 
— = 
— — — —— — — — 
= 


— 


5. C. Per. Dominus Rex verſus Walcot. Trin. 7 Will. 111, IF 
Ca!.127,&c. 4 
E4.) . V / RIT of Erroz to reverſe a Judgment againſt the Oele 
1 dant in an Indiäment of High Treaſon: The 5,6 
verſed for ment was, Quod interiora extra ventrem trahentur ; but the 
— * Moꝛds, in conſpectu ejus & ipſo vivente comburentur, y 
viveme,or in omitted: It was agreed, That if this be a neceſſary Pat 
conſpecu e- the Judgment and omitted, the Judgment is erroneous; kt 
Fucniog che Judgment, in capital Cafes eſpecially, is ſtated, and nat au 
Bowels, krary; and {was held that this was a neceſſary Part; (qt 
Leg Death is the Ultimum ſupplicium, yet Death inflited one da 
& 186, Ke. Is moze ſevere than another, and moze fozmidable; and if 
ante 63 Judgment be right, all other Judgments are wrong; fo? all othe 
12 , have theſe Woods, viz. In conſpectu, &c. Vide 1 H, 7. 24. 
395 Coron. 121. Stow's Annals 513. Plowd. 387. Raſt. 545. Sta 
Sah 348. 128. Co. Ent. 422, 423. Harriſon, one of the Regicides, u 
„„ up and ſtruck his Erecuttoner after his Bowels were cut g 
3 loſt. 211. Which ſhews the Thing is not impoſſible, tho that be not) 
Cage B H. material: At another Day 'twas inſiſted, That the Reco hel 
95. was right on an Affidavit, that ſwoze, That the Wods ipſo 
CD. vente were in the Recozd below, and therefoze it was py 
68. T. — That the Clerk of the Peace might attend by Rule, which 6 
42. granted; and upon his Attendance it appeared upon Eramin 
tion, That the Minutes of the Judgment taken and entered yy 

the Reco2d of the Indickment had theſe Mozds in; but hz. J. 

ner, Clerk of the Peace, ſaid, That Sir Robert Sawyer, t 

Attozney General, after the Trial ſaid, That Uſe was ty 

made of the Reco2d in Ireland, and therefoze examined it bel 

it was tranſcribed, and then this Kecozd which fs now certife 

2 was entered at large; ſo that the Queſtion was, Which vt 
Record of the RecozD? Et per Cur, That which was entered at large is Wn 
Judgment 1® Reco2d 2: Then the Counſel moved it might be amended i» if 
tuſed robe Minutes: And Holt C. J. ſaid, That if it were amendable, tl 
amended Þ7 could not amend it here; fo2 if a Recozd in C. B. be erroneay 


of the Court we Cannot amend it here; but upon Diminution alledged ha 


of Old _ we grant a Certiorari; but there can be no Diminution allen 


F. C. gu. at the Old-Baily. 


2dly, Me queſtioned much ik it were at all amendable, and at 
Sampſon's Caſe, Jones 421. where the Court were divided, e 
tis there ſaid by Kelynge, That there were no Pꝛecedents ale 
ſuch Amendments : And after the Caſe had been argued (fb 
Times at the Bar, upon the Matter in Law, the Court, 1 
8 W. 3. unanimouſly, upon ſolemn Arguments, reverſed 1 
tainder, fo: want of the Mozds, ipſo vivente, 02 in col} 
ejus. 


Fi 


Cranburn's Cafe. Paſch. 8 Will. III. B. R. 


RANBURN, a natural-bozn Subjeck of England, was in-_ ( 
(br of High Treaſon contra Ligeantiæ ſuæ debitum. Jt Seen 
yas objeteD, That it ought to be naturalis Ligeantiæ ſuæ debi- Treaſoncon- 


g2 contra ſupremum naturalem Dominum ſuum, to diſfin- '"*Hecenciz 
ſuæ debitum, 


hit from that which is local Allegtance; fo2 there are two ven; ober- 
at of Allegiance ; a natural Allegiance, as that of Subjects; viſe if natu- 
10 a local Allegiance, as that of Strangers reſiding here; and faltet 
tis is the Allegiance in the Indickment mentioned. Sed per Cur", of an Alien. 
q{ an Alien be indied fo2 Treaſon contra naturalem Dominum a 631- 
aum, 02 naturalis Ligeantiæ ſuæ debitum, the Defendant may Hob. ( 
xive in Evidence that he is an Allen; koz the Indickment is re- Co. Lir. 129. 
tained to that Species of Allegiance which is not due; but a 38 
abject may be indifed ſo, 02 contra Ligeantiz ſux debitum ; fo; 48. T. 686. 
Willegiance is the Genus, which being ſet kozth, all Species are *> r. Ap. 
pulled under it. 56. 
The Indicktment was, That at ſuch a Time and Place prodi- ra Indid- 
nie tractaverunt propoſuerunt & conſultaverunt de viis & mo- ments for 
is quomodo Dominum Regem interficerent & conſenſerunt & Compaſſing 


033. 


geayerunt quod quadragint. homines equeſtres ſhould be p20- , - 
(ded, &c, fo2 that End. ing Kd laid 


Jt vas objecked, That here are two diſtinck Jas of high Trea- de overc- 
In, and the latter is not laid to be done proditorie, Sed non al- AR need not 
catur; fo2 by :. Cow per, the Et makes the whole but as one hig. Pro- 
dentence ; at leaſt it conveys the Foꝛce of the Tloꝛds in the koꝛmer see 1 Hawk. 
entence to this, and makes it partake of them. Et per Holt C. J. P. C. 35, 

ere is but one Treaſon alledged, viz. Compaſſing the Death of *” 322 
Wi! King, and that is ſaid to de proditorie; therefo2e it need not 

| repeated again in letting fozth the Overt-At; fo2 the Overt- 

is not the Treaſon, but Evidence of the Treafon. The Trea⸗ 

nit ſelf lies in Compaſſing, which is an Ai of the Bind, Ac⸗ 
ingly in the Cale of the Regicides it was agreed, That the 
ment ſhould not be fo2 killing the King, but fo2 Compaſting 

d imagining his Death, and that the Killing ſhould be alledg⸗ 

0s the Odert⸗Act; fo2 by the Statute the Treaſon conſiſts in 

| Intention. But if a diftfnit Treaſon, as that of levying Orberwiſe 
uit, had been alledgey, where the Treaſon confifts in the Ad —_— 
wy the Intention, the Ack muft have been ſaid to be done figs in the 
ttorie; ko; the At of levyitig is a Treaſon,-and not an Overt: ** 

$f Treaſon oz bare Matter of Evidence. | 


Cook's 
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Cook's Caſe. 8 Will. III. At the Old-Baily, 


TEE). N the Indickment againſt Cook, after the Court was cat ah 
diene vor 1 the Jury called, but not ſwozn, Sir Bartholomew Shower 
granted after Counſel fo? the Paiſoner made Objettons to the Indidtment, bit 
pleading. it was held right enough; upon that he urged, That then he ha 
not had a Copy, and the Pꝛiſoner could not be tried, Et 
Cur', By the Moꝛzds of the At he is to demand it, and he he 
it to enable him to plead, and till then he is not to plead. In thi 
Caſe he has pleaded; therefoze this Benefit is waived, and th 
Paiſoner has admitted he has a Copy, oz did not think it f 
his Service to require it, but was able to plead without the hey 


of it. 
Vaughan's Caſe. 


(7) HE Defendant was indicked fo2 Treaſon, in adhering tt 
— the King's Enemies, cum pluribus ſubditis Gallicis inim 

in levying cis Domini Regis, and that they did navigate a certain Geſſe 
0 m_ called Clancarty, with a Deſign to deſtroy the King's Ships 
King Enc- AND it was held by Holt C. J. and the other Juſtices at th 
mics gene. Trial, That an Indickment fo2 levying War, oz adhering to the 
—— King's Enemies generally, without ſhewing particular As 0 
perticular © Tiſfances, is not good; fo2 the Wo2ds of the Statute are, And 
— thereof be provably attainted by ſome Overt-Dced, which comey 
Vide naw, after the Particulars of Compaſling the King's Death, levying 
P. C. 3), 38. Mar, and adhering to the King's Enemies; and it would be 
68% QGiolence to reſtrain them to the firſt Article only without Regt 
5S. T. 17. to the laſt, to which they are equally connefed ; if they are to ly 
6S. T. Ap. reſtrained to a ſingle Article, it ought rather to be referred tothe 
Article of adhering only. 

And if it be not a good Jndifment without ſpectal Aﬀs, & 

the Queſtion is, Whether thoſe that are alledged ought not tt 

be p2oved, and no others? Et per Holt C. J. A diſtinck Overt 

At cannot be given in Evidence, unleſs it relate to that which i! 
alledged, 02 conduces to the Pꝛoof of it. But if it conduce i! 
prove an Overt-A# alledged, tis good Evidence; as if Conſult 

ing to kill the King be alledged, any Aﬀings 02 Doings in Pur 
ſuance of that Conſultation may be p2oved ; fo2 it p2oves the 
Agreement and Conſent, and is a farther Yanifeſtation of ti 

Act alledged in the Jndi#ment. 

It was alſo objeed, That in Evidence the Seamen mult a} 

pear to be French- men boꝛzn; fo2 if they were Dutch, they are 1% 


ſubditi Gallici, 


| . 
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"qv, That tho' he was ſaid to adhere to the King's Enemies, 

it was not faid to be againſt the King. 

"dy, Chat this was not a ſufficient Ai of adhering, without 

iting, 02 ſome Ack of Poſtility, Et per Cur', | 

if, If the States be in Alliance, and the French at Mar with Joining with 

ps, and certain Dutch-men turn Rebels to the States, and fight — — 
cr Command of the French King, they are Inimici to us, King's Ally, 

WW. Gallici Subditi: Fo2 the French Subjeftion makes them French fighting un- 

aus in Keſpett of all other Nations but their own; and if gange. 

x cruiſe ar Sea, and an Engliſh-man aſſiſt them, he is a nemy Prince, 
to, but not a Pirate, fo2 none are Pirates that ac under enen 

Command of a Sovereign {?2ince. Oey” 
Ay, Adhering to the King's Enemies muſt of Neceſſity be Tho' the 

gainſt the King; and therefoze if an Engliſh-man aſſiſt the — be 
zach, being at War with us, and fight againſt the King of gaindanAüy. 

in, who is an Ally of the King ok England, this is Treaſon, Lid. Hawk. 
adhering to the King's Enemies againſt the King ; fo2 the ** 37,38. 

ings Enemies are hereby ſtrengthened and incouraged, and ſo 

z within the expzeſs Wozds of 25 E. 3. of adhering to the 

ugs Enemies; and it is ſufficient to alledge the Treaſon in the 

Cds of the Statute. 

Ap, Cruiſing is a ſufficient Overt-At of Adhering, Comfozt- Cruicng is « 

jg and Aiding; as if Engliſh-men would liſt themſelves and — ö 

uch, this is ſufficient without coming to Battle, and there 

be lebying Mar without atual Fighting. Vide Vaughan's 


de Raym. 367. That an Indictment for High Treaſon may be 
kd by Niſi Prius. 


G g 
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TRESPASS 
Incledon Verſus Burgeſs. Mich. I W & M. B. N. 
ons Mich. 4 Jac. 2. Rot. 282. 
ontra - 
— Sub- RESPASS fo; V2eaking, Entring, and Depagy 
Vid. pod. 641. 36 Car. 2. continuando the Depaſturing till 4 Ja, 
Cro.Jac. 527 contra Pacem Domini Regis nunc, which was . |; 


— the Second. This was held naught, fo? then ther 
6 Mod. 128. nu contra Pacem to the Treſpaſs tempore Caroli ſecundi, hut 
4 Mod. 145. fg omitted, and contra Pacem is Subſtance. Vide Cro. Car.; 


Yelr. 66, Cro. Jac. 426, 443, 537. 


Vid. 1 Sid. 253- 2 Cro. 377- 2 Vent. 49. Show, 27. Comber. 166. S. C. Charth, 6;. 
Holt 342. 


Hore verſus Chapman. ...1 W. & M. B. 1 


(2.) * Treſpaſs the Plaintiff declared, Quare vi & armis clauſ 
9 — fregit, and after Gerdick fo2 the Plaintiff, Judgment | 
Quare vi & atteſted, fo2 quare is not poſitive but interrogatozy, and m 
armis ell wozſe than quod cum. Vide 1 Cro. 420. 2 Cro. 47. 2 Bull 
2006. Godb. 251. 2 Keb. 400. 1 Sid, 326. 3 Cro. 57. 1 Keb. 377, 
2 Jon. 197. 2 Show. Caſ. 17, 180, 294. Con. 413. 


Wildgoole verſus Kellaway. Trin. 3 W. & M. B 


Rot. 268. 
10%) RESPASS fo: braking his Pouſe and taking awa) 
Declaration Diſhes; the Defendant juſtified under a By-Law, 


w $0.6 ot that being ill, the Plaintiff demurred; but the Defendant | 
armis,illona Exception to the Declaration, becauſe it wanted the Mon 
general Pe. & Armis; and the Court held it naught on a general Demut 
vid. 1 Hawk. being an Omiſſion of the Subſtance; fo2 it alters the ! 
245,149,15% ment from a Capiatur to a Miſericordia. Item, It belong 
* A the Jurisdition of the County-Court, if it be a Treſpals! 

out Vi & Armis. 
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1 PAS S. 635 
ith verſus Kemp. Trin. 4 W. & M. B. R. Wo 


TRESPASS Vi & Armis, fo taking Fiſhes ex libera Piſca- 45 
ria ſua, Upon Not guilty pleaded, and Uerdi# koz the Treſps6 lie, 

xpintiff, twas moved in Arreſt of Judgment by Carthew, That fen. t 

that had libera Piſcaria, could not maintain Treſpaſs ; and caria,andc«- 

yopared it to the Caſe of a Commoner, who could not baing | >. mag 

Crepaſs ko a Treſpaſs done in the Common: That libera Pif- 43, 464. * 

aua was not like libera Warrena, fo2 he did allow that he who 4 Mod. 186. 

jd libera Warrena might have Treſpaſs againſt any one but 80 255: 

je Owner of the Soil, fo2 hunting in his free Warren; 2 Ro. H. who bath 

Rep. 55. 111. becauſe libera Warrena was a Liberty to hunt in tree Warren, 

e's own 02 another's G2ound, excluſive of all others; and that 2 

hie was granted by the King, who is Maſter of all Games: gaioit any, 

Fit libera Piſcaria was only a Freedom of Fiſhing with others, dune Jen. 

m the ſame with Communis Piſcaria; and fo this he cited 1 Inſt. for hunting 

an and that ſuch a G2antee had only a Liberty to take Fiſh, e, 3. 

m no P2operty in them, until taken; and ſo pꝛaped that : — 0 

\udgment might be arreſted, | | | 3 Mod. 97. 

Holt C. J. cited and relied upon the Reg. 95. in Point, where 

here is the ſame Crit, and likewiſe in F. N. B. 15. G. H. 43 E. 

u. 6. and laid there were thꝛee So2ts of Fiſheries, 1. Sepa- 

ls Piſcaria, and there, he who had the Fiſhery, was Owner of 

* Soil, and therefoze tis a good Plea in an Action bꝛought by 

im, that it is liberuni tenementum of another. 2dly, Libera H. having li- 

iſaria, which is where the Right of Fiſhing is granted to the ben Piri 

Jantee, and ſuch a Gzantee hath a Pꝛoperty in the Fiſh, and eyin thebiſh, 

lu bung a pofſeſſozy Aﬀtion fo2 them, without making any Title, *24 Co. Lic. 

h, Communis Piſcaria, and this was to be reſembled to yi. — 

Cale of other Common; and diſallowed the Authozity of 6 

nf, 122. Eyre Juſtice ſaid, That he took 1 Inſt. 122. to be :e. 

a, and that many Judgments and Pꝛecedents were founded 553, 554: 

mon that Caſe, and that Libera, ex vi termini, did imply 

myon, which the Chief Juſtice and Dolben denied in Defence 

i the Regiſter, Et nota dict. fuit per Carthew in this Caſe, 

at there were ſeveral Trits there againſt Law, particularly 

105, Treſpaſs per Baron and Feme koz aſſaulting the Wife, 

| taking the Goods of the Þusband, 


Gibbon ver ſus Pepper. Paſch. 7 Will. III. B. R. 


N Treſpaſs and Allault, 8c. The Defendant pleaded that he ( 3 
mas riding a Hozle in the King's Highway, and that his Jaſtifearion 
ule being frightened ran away with him, and that the Plaintiff — 
Vol. II. Gg 2 and s. C. 4 Med. 
404. 


5, and did no 
| Will, &c. C 
Seyt. 72. Plaintiff demurred and had Judgment; not but it the Defend 
| J 2 had pleaded Not guilty, this Batter might have acquitty n 
3 Lev. 37. Upon Evfdence , but the Reaſon of their Judgment wag, becay 
7 Saund. the Defendant juſtifie a Treſpaſs, and does not confers | 
Rot. Abr, if A. beats my Hozſe, by which he runs on another, A. i, , 
548. Treſpaſſer, and the Rider is not. And as to Hob. 134. Mo. ge 


Placito 1192. 1 Brownl. Precedents 188. they differ, fo in them 
Pattery is conkeſſed. 


Aſhmead werſus Ranger. Will. III. B. R. 


(6.) RESPASS was bought by Leſſee of a Copy 
— ko: Life, fo breaking his Cloſe and cutting down h 


Copyholder Trees; the Defendant juſtified as Servant to the Earl of ke 
for Life, for Lozd of the Manoz: The Plaintiff replfed, That the Cg 
enrring-o®? holder was Tenant foz Life, his Houſe in Decay, and that t 
of the Ma- Trees growing on the Land were not ſufficient to repair, & 
nor, held. Upon Demurrer Holt C. J. held, Chat 3 Cro. 5. was not Lat 
in B. R. anf and that the Coppholder was Tenant of the Trees as much; 
affirm'din ok the Land; that the Fruit and the Acozns belonged to the 
tam. Scace nant ; and he held, That if H. has all the Thozns in ſuc 
bythe Lords. Plate fo2 Eſtovers, he may maintain Treſpaſs againſt any 
5. 4 Cas that cuts them, even his O2antoz, and in ſuch Caſe need 1 
Holt 18 aver that he burnt them. But where H. hath only Eftovers 
be taken in ſuch a Mood oz Place, and the Szantoz cuts 
Whole, the G2antee may maintain Caſe againſt the Gzanto,, 
not Treſpaſs Vi & Armis; and the whole Court held the {ti 
was well maintained by the poſſeſſozy Ripht which the Plaint 
had: The Judgment was affirmed in Cam. Scacc. but reverſ 
in the Þouſe of Lozds; fo2 the Tenant could not cut the Tre 
and if the Loꝛd could not, they muſt rot on the Land; fo! th 


no Body could. 


-" oh Mod, Monkton verſus Paſhley. Hill. 1 Ann. B. I. 


Holt 697. 


mrs TRESPASS fo; entring his Cloſe and Hunting ſuch a 
has» his continuando tranſgr. præd. quoad the Þunting, dive 
Cloſe and diebus & vicibus, from the Day of the Treſpaſs alledged | 
Uh a cent. Cuth a Day. Salkeld urged that this appeared not to be tt 
ouando, and NED; that ſome Ads were permanent without Intermiſior 
Vide vo p. Repetition, which properly lie in Continuance, others not 


2 Mod. 153. 2 
3 Salk. 359. 


. 


Ap, Chat ſome Acts terminate in themſelves and cannot be a wo 4 


ated, as killing a Dog, when once done it cannot be done 6 Mod. 3. 
nun; therekoze this cannot be laid with a Continuando. Vide 1 Lev. 210. 
cv. 210. 2 Ro. Abr. 549. And as to repeatable Ads, where-ever 4 363, 
ic fiſt Treſpaſs is without an Oufter, there every ſeveral Entry : Rot. abr. 
u dn Treſpaſs and a new Treſpaſs, and not a Continuance 54%:  _ 
{ the firſt; kor a Releaſe of the firſt would not diſcharge the v., 1 
axcond. Vide Cro. Jac. 107. Yelv. 126. [which Holt C. J. dg: Ram. 396. 
i; ko the Continuance muſt be anſwered as well as the firſt 
u. But where the firſt Entry is with an Outer, there every 
her A 02 Entry during the Duſter is but a Continuance of the 
u Creſpaſs, and a Releaſe of the firſt diſcharges all. Vide 
| Brownl. 223. Cro. Eliz. 210. 1 Lev. 210. compared with 1 Sid. 


19. and fo is F. N. B. 91. b. to be intended. So is 20 Ul. 7. 3. 


unte in themſelves, and once done, cannot be done again, 4 20 
ere can be no Continusndo, as punting and Killing a Hare 02 be repeated, 
ir bares, but that ought to be alledged, That diverſis die- 33 
u & vicibus inter ſuch a Day and ſuch a Day, he killed five Conan“ 
ts, 02 cut and carried twenty Trees: And where a Trel. ano. 

als is laid in Continuance, that cannot be continued, Excep⸗ _ 193, 
im ought to be taken at the Trial, fo2 he ought to recover but 433. 

2 one Treſpaſs : The Court held, That Þunting might be e 
utinued as well as Spoiling and Conſuming his G2aſs, oz Cut. 
it his G2alſs; and as to the Caſe of an Entry and Ouſter the 

wrt held, That the Plaintiff being ouſted and having made a 

entty, might bzing Treſpaſs, and declare that he entered ſuch 

Day, continuando, &c. 02 that he entered ſuch a Day & diver- 

diebus & vicibus between ſuch a Day and ſuch a Day, And 


e Plaintiff had Judgment. 


Brook verſus Biſnopp. Hill. 1 Ann. B. R. Comb. 4:6, 


427. 


| RESPASS Quare Vi & Armis the Defendant on the 2D of, 
1 April bzoke and entered his Cloſe, and trod down his curivgdonn 
iſs, nec non arbores ſuas, viz. 10 Populos & ſubboſcum ſuum ſuch a Num- 


10 carectatas ſubboſci ſuccidit cepit & aſportavit tranſgreſſi- der of Trees 


ped, uſq; 27 Aprilis diverſis diebus & vieibus continuando; — 
alter Qerdi# and intire Damages, it was reſolved, rf, That ef Cee 


Continuance, as to the Poplars and Underwoods, was im- ande mall be 
lle, and could not be. applied to 
dy, That no Part of the Damages ſhall be intended to be m7 bs 
1 fo2 that, but ſhall be applied to ſuch Treſpaſſes as map be ter Verdis. 
hued, accozding to 1 Vent. 363. Continuando tranſg. pred. ＋ — 
tally, hall only refer ro ſo much as lies in Continuante; but 

be continuando ſuch and ſuch Particulars, and they lie not 
tinuance, it is naught after Uerdif., | 


Joce 


Nic. 3. 15. 21 H. 8. 43. Holt C. J. held, That of Acts that ter- A&s that be- 


640 nr As 

hs 4 1 
1 Joce verſus Mills. Trin. 2 Ann. B. R. 

( 9.) RESPASS quare clauſum ſuum apud D. fregit 
. equos apud D. præd. in clauſo pred. invent. ay 


£quos apud Centum congios tritici de bonis propriis ipſius adtune & ibide 
D. in claulo limilit. invent. & exiſten. cepit & aſportavit, &c, The Defe 
krillen. K Dant pleaded Not guilty to ail but the two IÞozſes, and as of 
2 de them a Diſireſs ko: Rent; upon which it was demurred, the 39ys 
priis pus being found fo2 the Plaintift and contingent Damages intirgy 
A. &c. cepir, Niven on the Demurrer: And now the Plea being held an i 
—— nor Plea, Wy. Branthwayte moved in Arreſt of Judgment, That the 
Property of H oꝛſeg Were not laid to be the Goods of the Plaintiff, fo; that i 
the Horſes. did not follow that they were the Plaintiff's Pozſes, becauf 
found on the Plaintiff's Cloſe. Vide.2 Cro. 46. Yelv. 36. Fquy 
cepit a Perſona ſua, 2 Lev. 156. 3 Bulſt, 303. Quod fuit co 
cell, per Cur. 

2ꝛdly, Jt was urged and admitted, That the Plea did not to 
feſs a Pꝛoperty; fo2 the Oefendant might diſtrain the Goods of 
Stranger fo2 the Rent. 

3dly, Jt was held, That the Copulative Et did not let it in 
the ſubſeguent Part of the other Sentence, ſo as to make t 
Doſes come under the de bonis propriis, like the Caſe in Re 
mond 395. Treſpaſs fo2 taking a Mare ipſius quer. nec non bon 
& catalla ſcquent. no2 2 Saund. 379. which Caſes were allowet 
and the Reaſon is, becauſe they are different Sentences, and tf 
firſt is cloſed up by the Place being added: Pet Gould J. agree 
the Caſe in 2 Ro. 250. Placito 7. Fo; there by Uirtue of the C 
pulative, the ipſius Querentis goes to all, 

4thly, Jt was held the Plaintiff could have no Judgment, | 


cauſe the conditional Damages were intire, ſecus if ſeveral, 


Plea of ta- 
king by Di- 
{treſs for 
Rent, does 
not confeſs 


Property. 


S. C. 1 Salk. 


119. 
Vid. Poſt.642. 


(10. ) 
2 Cro. 123. 
Mod. Caſ. 


127, 145+ 


S. C. 6 Mod. 


80. 


18 
Treſpaſs laid 


in a former 


King's Time, 
contrapacem 


of the pre- 
ſen:, ill on 
Demurrer, 


bur cur'd by 


Verdict. 


Ruſſel verſus Comb. Mich. 2 Ann. B. R. 


THERE Matter may be laid as Aggravation of Treſpal 
fo2 which alone Treſpaſs lies not, vide this Caſe, Ci 
Baron and Feme, Pl. 12. Pag. 119. 


Day verſus Muskett. Mich. 2 Ann. B. R. 


RES PASS quare Vi & Armis primo die Febr. Ann. De 

1701. Clauſum ſuum fregit, and concludes contra pa 
&c. The Defendant pleads, C 
ſs jointly, and that the Plan 


Dominæ Annæ nunc Reginæ, 
he and another did the Treſpa 


4 


* 


. 


TRESPASS. 641 
-lzxavit to the other. To that ft was replied Non eſt factum; Cro. Jae. 527 


which it was demurred, and Judgment pro Def. fo2 King vide ante 
ſilliam died the 8th of March 1701, ſo it was contra pacem 636. 

Regis, and not contra pacem Reginæ; the Omiſſion of contra pa- = _ 
am had been only Matter of Fom, but here it is repugnant, fo2 1 $4. 233. 
Court muſt take Notice of the Demiſe of the King; that is Czrth- 65. 
je Deſcription of the Treſpaſs, and a Treſpaſs done contra pa- b. 166. 
am Regis could not be given in Evidence: Indeed a Uerdi# would 


Green verſus Goddard. . . Ann. B. R. 


RE SPASS, Aſſault and Battery laid on the firſt of Octo- « 12. ) 
ber, 3 Reg. The Defendant as to the Vi & Armis pleaded — 12 
Xon cul. And as to the Reſidue ſays, That long befoze, viz. on Cioſe, there 
he 13th of September, a Stranger's Bull had byoke into his only Force 
Cloſe, that he was dziving him out to put him in the Pound, anno lay 
md the Plaintiff came into the ſaid Cloſe, & manu forti impedi- Hand, on the 
it ipſum ac Taurum præd. reſcuſſiſſo voluit, & quod ad præve- Ne Kr. 
nend. &c, ipſe idem Defend. parvum flagellum ſuper queren- ques to de- 
m molliter impoſuit, quod eſt idem reſiduum, &c. abſq; hoc quod part; other- 
al. fuit ad aliquod tempus ante eundem 13 Diem. The Plaintiff 4 here 
Imurred. M2, Eyre fo2 the Plaintiff argued, That they ſhould al Force. 
jave requeſted him to go out of the Cloſe. 19 H. 6. 31. 11 Hl. 6.3 * 
3, 2 Ro. Treſp. 547, 548, 549. and that flagellum molliter im- 26 FO 
mere is repugnant. 1 Sid. 4. Laſtly, The Traverſe is ſhozt, 2 Vent. 75- 
nd no Anſwer to the Time after. 1 Leon. 307. 3 Cro. 87. 1 Ro. Sund. 35 
Rep, 406. Et per Cur), There is a Fozce in Law, as in every 

teſpals quare clauſum fregit: Ag if one enters into my G2ound, 

that Cale the Owner muſt requeſt him to depart befo2e he can 

bands on him to turn him out; fo2 every Impoſitio manuum 

in Alſault and Battery, which cannot be juſtified upon the Ac- 

unt of bzeaking the Cloſe in Law, without a Requeſt, The 

ther is an actual Force, as in Burglary, as Bꝛeaking open a 

V002 02 Sate; and in that Caſe it is lawſul to oppoſe Fozce to 

ice; and if one bzeaks down the Gate, 02 comes into my 

lole Vi & Armis, J need not requeſt him to be gone, but may 

bands on him immediately, koz it is but returning Uiolence 

ith Alolence: So if one comes fo2cibly and takes away my 

0s, J may oppoſe him without any moze ado, fo? there is no 

ime to make a Requeſt. 

ly, Powell J. held, That the Attempt to take and reſcue the Taking Car- 
lll was an Aſſault on his Perſon, and a Taking from his een. 
lon; fo2 if H. is dziving Cattle on the Dighway, and one from his Per- 
mes and takes them from him, it is Robbery, which cannot be bon. 

jout a Taking from his Perſon; quod non fuit negatum. 


19 H. 6. 66. 2 Ro. 549. Placito 11. 1 Ro. Rep. 19. 
Idlp, 


642 F 


Where Tra- zdly, They held the quod eſt idem reſiduum 06d with 
dhe Aüseter Traverſe, and therekoze no Traverſe was neceſſary f 
all before is 1 Saund. 8.] and conſequently it is no Matter tho' it be oy 
und oed: ko: here it goes only to the Time; where quod eſt idem averg jt 
otberwiſe tO be the lame. Et per Holt C. J. Mhere a Traverſe goeg ti 
Niere ad the Patter of a Flea, &c. all that went bekoze becomes Induce 
en ment, and is waived by the Traverſe; but where a Trayerr 
goes to the Time only, what was ſet out in the Plea befor 
does not become bare Matter of Inducement, no? is it waiver 
by the © raverſe, Sed adjournat. Mz. Eyre pro quer, Pz. Brydge 

pro Def. 


Cockcroft verſus Smith. Paſch. 4 Ann. B. R. 


Son Ahe: IN Treſpaſs fo2 an Aſlault, Battery and Wathem, Defendan 
demeſne, a # pleaded Son Aſſault demeſne, which was admitted to be a good 
1 in Plea in Pathem: But the Queſtion was, Chat Aſſault way 
where the [iffifient to maintain ſuch a Plea in Eathem 2 Holt E. J. (ai 
erk Aſaule That Wadham Wyndham J. would not allow it if it was an une 
5. C. C Mod. Qual Return, but the Pꝛackice had been otherwiſe, and was fit t 
230, 263. be ſettled : That fo2 every Aſſault he did not think it reaſonable ; 
Rep. A. Q Man ſhould be banged with a Cudgel; that the Meaning of tf 
Hole 699, lea Was, That he ſtruck in his own Defence : That if A. gi 
B. and B. ſtrikes again, and they cloſe immediately, and in th 
Scuflie B. maihems A. that is Son Aſſault ; but if upon a litt 
Blow given by A. to B. B. gives him a Blow that maihems hi 
that is not Son Aſſault demeſne. Powel J. agreed; Foz the Re 
ſon why Son Aſſault is a good Plea in Maihem, is, becauſe | 


might be ſuch an Aſſault as indangered the Defendant's Life, 


Newman verſus Smith & al'. Trin. 5 Ann. B. R 


(14. ) RESPASS de eo quod the Defendants tiel jour & A 
ns + wpb apud W. upon the Plaintiff inſult. fecer. & ipſum verben 


Plaintiff's Ver, &c. Ita quod de vita, &c. & domum ipſius quer. apud 
„ee præd. adtunc & ibidem freger. & intraver. & quer. in quiet. uſu( 
bim. Aflaslt⸗ occupatione domus præd. diſturbaver. & impediver. necnon i 
ing and mc præd. quer. & filium ſuum & M. N. & R. N. filias præd. quer. 
—_— E. N. ſervam ſuam minas de verberatione eorum adtunc & bidet 
may be laid impoſuer. & ipſos injuriis & gravaminibus, viz. inſult. & affra 
by ans So adtunc & ibidem affecer. Et alia enormia, &c. Upon Not 0 
Vize ane ty it was found foz the Plaintiff, and Hz. King moved in Art 
593, 594 of Judgment upon 2 Cro. 501. that the aſter could not mill 


5. C. felt tain Treſpaſs ko; beating his Servant oz Childzen without | 


699, 700. Clal Damage, which ought to be ſpecially ſhewed: Mz. * 
5 
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eo, and ſo it was reſolved, That the Acklon was koz the 2,Cro- 123- 
»-aking and Entry, and the farther Deſcription is only to em 147 = 
Court how enozmous that Treſpaſs was; and the Plaintiff *' 
und not recover Damages fo2 loſing the Service of his Chil- 
yn 02 Servant, no2 could that be given in Evidence; becauſe 
* Flaintiff might have a p2oper Ation fox that purpoſe: But the 
crcumſtances mentioned might be p2oved in Evidence to aggra- 
un Damages fo2 the Defendant's Treſpaſs by bzeaking and en- 
ring. And whereas it was ſaid, ibidem refers to the ill, and it 
wud be in domo prædict, tis plain the adtunc ties it to the 
u Time, and then it could not be at a different Place at the 
ime Point of Time. 


Layton verſus Grindall. Paſch. 8 Ann. B. R. 


RESPASS fo? entring the Plaintiff's Houſe and taking. (.5- ) 
ſeparales claves pro apertione oſtiorum domus præd'. Upon — wag 
it gullty pleaded, the Plaintiff had a Uerdif#, and it was objet: Houſe and 
þ, that the taking of each Key was a diſtin Treſpaſs, and ing *2«- 
it require ſeveral Anſwers, and the Kind and Number ought proapertione 
be aſcertained. Vide Playter's Caſe, 5 Co. 34. 1 Vent. 5 3. oftiorum do- 
Vent, 262. But to this it was anſwered and refolved, That the mung Se. 
Is are ſuffictently aſcertatned by Reference to the Þouſe, Vide our — 
umder. 


U. 2. Sty. 43. 1 Vent, I I 4+ 2 Cro. 485. 


Anonymus. Paſch. 8 Ann. B. R. 


RESPASS fo? taking his Cattle: The Defendant pleaded (16. 
that he was poſſeſſed of a Cloſe fo2 a Term of Pears. and Where the 
jr Cattle treſpaſſed therein, &c. The Plaintiff demurred, and 7**{ — 
dement was given koz the Defendant, tho he ſhew'd no Title, Pleintiffean- 
i juſtified upon a bare Poſſeſſion : And this Difference was ta- ohren 
by Holt C. J. Where the Aion is tranſitozy, as Treſpaſs fo2 picce, there. 
ling Goods, the Plaintiff is fo2ecloſed to pꝛetend a Right to the fore the De- 
fate; no? can it be conteſted upon the Evidence, who had the 1 
ht; therefoze Poſſeſion is Juſtification enough: But in Tref: Poſſe non 

ls quare clauſum fregit it is otherwiſe, becauſe there the Plain: al. 


C claims the Cloſe, and the Right may be conteſted, 


” . —— _— — 
— - 1 


644 


were: 1 


2, 3,4, 7, &c. 
9 Co. 30, 31, 
32, KC, 


( 1.) 


Trial at Bar. 


1 Mod. 55. Anonymus. Paſch. 5 W. & M. B. R. 
Vid. ant. 625, 


Poſt 648, 649. 


Smith verſus Brampſton. Mich. 7 Will. III. B. 


1 C . es fo2 negligently keeping his Fire; Uerdi# pro Def. Th 
deniedinCaſe the Uerdi# was againſt Evidence, a new Trial was deni 
fornegligent- becauſe it is a hard Action; Pet Note; Aion againſt the bundy 
7 ue. fo2a Robbery, Uerdit pro. Def. and new Trial granted, 1 $id | 


his Fire. 
5 Mod. 87. 


s. C. call Smith verſus Frampton. Mich. 7 Will. III. B. I 


Smith verſ. 
Crumpton. 


Nes $21, JN Caſe fo; negligently keeping his Fire, per quod the Pla 
Vide poſt, 1 tiff's Houſe was burnt; the Uerdi# was fo2 the Defendant 
pl. 3 And after great Debate and Conſideration a new Trial was 
nied ; becauſe it is a Hard Aion, and the Juro2s are Judges 
the Fact: And yet Holt C. J. declared, he was not ſatisfied wit 
that Uerdi#. Quære whether the ſame Caſe with the p2ecedent, 


Cauſe cannot be tried at Bar where the Adlon is lad 
London, by Reaſon of their Charter, 


Anonymus. Paſch. 8 Will. III. B. R. 


cs) HE Court never, oz very rarely, grants new Trials i 
_ — Actions foz Wozds, Per Holt C. J. 
1533. he 


Smith verſus Page. Mich. 8 Will. III. B. I. 


Nos N Ejectment the Plaintiff was a Moꝛtgagee, and claimed! 
win the 1 Surrender, whereas the Land was not Copphold; and! 


againſt the 


Equity of Defendant claimed only by a voluntary Conveyance. The d 
— opp dict was fo2 the Plaintiff, and the Court could not ſet it aſide, a 
x Mod. 2. grant a new Trial againſt the Honeſty of the Cauſe, 

4 C. Comb. 1 — | 
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wchell verſus Griffiths. Mich. 8 Will. III. B. R. 


«UE was joined in Trinity-Term 1695, and Notice then (6. 
given fo2 Trial next Afliſes, but no farther noz other —— 2 
wrong till Trinity Uacation 1696, and then the Plaintiff gave a ses 6 Mod. 
x Notice of Trial, viz. fourteen Days Notice fo2 nert Aſlizes, 8, 57- 

zien he accordingly tried the Cauſe and had a Uerdi#, but be- 1,5 
aut there was no Pꝛoceeding within a Pear after the firſt No- . 
i, it was let aſide: Sed Nota; Notice within the Term had 

xm a Proceeding within the Pear, and made Notice fo? four- 

x1 Days good Notice of Trial. 


Anonymus. Mich. 8 Will. III. C. B. 5. C. 1 Salk, 


273» 
2 Salk. 222. 


\ New Trial was granted becauſe the Counſel were abſent, (2. 
not thinking the Cauſe would come on, and no Defence was Neu Tal 
mt; but a like Potion was denfed in B. R. per Holt C. T. Allo fee 
one Coppin s Caſe, A Cauſe came on at ſeven in the Yo2n- Covoſel or 
ng, and an old Witneſs could not riſe to be there Time enough; 5 1 
ut it was denied, unleſs he would make Affidavit of what he 22, 222, 242- 
uu, and would anſwer, ſo that the Court might judge of it, bret 156 


1 how it was material. at ok 


Dent verſus The Hundred of Hertford. Mich. 
8 Will. III. B. R. 


\ New Trial was granted upon Affidavit, That the Fozeman 6 


declared the Plaintiff ſhould never have a Cerdi# whatever See Fareſl. 
Witneſſes he pꝛoduced. 31 & 37- 


King verſus Burdett. Mich. 8 Will. III. B R. 


\ New Trial was mov'd fo2 upon Affdavit, That the Jurv 9.) 

1 took an Ad of Common Council out with them, and that Jorysfeergo- 
ted Libels were ſp2ead againſt the Defendant; and it was de- 5 — 
d: Foz as to the firſt it differs from the Lady lves's Caſe, an A8 of = 
rc they took a Pap of one Side, which was Evidence on omen 
thr Side: But this was an At of neither Side, and Evi- den i Ee 
if on both; but admitted to be i:regular. Et per Holt C. J. denee, and 
Ka Jury eat at their own Charge, 'tis fineable, but that 1 
tt ſhall ſtand; otherwiſe if at the Charge of one of the Par- 
aud the Qerdit is found fo2 him. Vide Mo. 599. 

Vol. 11 H h 2 Salis- 
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Salisbury verſus Proctor. Hill. 8 Will. III. B. 


( 10.) IN an Aion by an Adminiſtrato2 the Court was moved 
be off the Trial, till a Suit pending in the Spiritual Cont? 
un suit ia cerning the Right of Adminiſtration was determined, which h 
Cos Peter, tO come an; Which was denied per Cur'. Foz we canngt t; 
mined BY Notice of Suits in the Eccleſiaſtical Courts, 

C. 5 


3 Salk. 130. Deerly verſus The Ducheſs of Mazarine, Hill 
8 Will. III. B. R. 


( 11. ) 
—— PON Non Aſſumpſit pleaded, the Jury found fn 
for Miſtake Plaintiff, tho' the Ducheſs gave good Evidence ok! 


lan aged Coverture; and the Court would not grant a new Trial, bec 
the Honeſty there was no Reaſon why the Oucheſs who lived here as 


and Equity Feme Sole ſhould ſet up Coverture to avoid the Payment of 


of the Caule. 


Ante pl. 5. Juſt Debts. 


S. C. Ante 
116. 


Comb. 402 Thermolin verſus Cole. Hill. 8 Will. III. B. R, 


NenewT2l F the Defendant appears and makes Defence, he ſhall ut 
for Want of I habe a new Trial fo2 Want of due Notice. 


Notice after 
Defence 


ance48,435. Dominus Rex verſus Bear. Paſch. 9 Will. III. B 


S. C. ante 


"C13 ) PON an Indidment fo2 a Libel, the Defendant was 
— — Uerdi# acquitted; Mz. Attozney General moved foz a n 
4e. Trial, but it was denied: And the Court ſaid, That ancientl 


fendant ac- 


quiered, and was never done in criminal Caſes where Defendants have | 
new 744! acquitted; Laterly where it has been a Uerdi# obtained by Fra 


N. . Fred. g} Pꝛadtice, as ftealing away Witneſſes, &c. it has been do 


31&37- hut never pet was done meerly upon the Reaſon that the Gen 
9 — Evidence. Poſtea Mich. 10 W. 3. B. R. Per 


5 Salk, 2:6 C. J. In Jndiments of Perjury we never do it, becauſe! 
Trick, ag 


Sab. Clerdit is againſt Evidence; but if you p2ove a 
218, Notice, &c. it is otherwiſe. Vide 1 Lev. 9, 124. Ne ſerra, | 


Caſes B. R. 
Holt 4222 def. ſoit acquit, alit. s il ſoit convict. 


Sce 2 Saund. 336. The Defendant in Error took out a Ret 
of Niſi Prius, and proceeded to Trial at the firſt Aſhzes aftcr 
joined; yet beld good, and a new Trial denied. 

gs 
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—_—” 
(14 ) 


ſurbervil verſus Stamp. Mich. 9 Will. III. B. R. 
No Motion 


Shall not move fo2 a new Trial after Motion in Arref for new Trial 

„ok Judgment; but after a Yotion foz a new Triak, he fer Motion 
10 move in Arreſt of Judgment. So 'tis of a Writ of Inquiry; jadgment. 
aur Yotion in Arreſt of Judgment, the Defendant cannot move 5. C Ante 
qa new Writ. Weſt verſus Cole, Mich. 10 W. 3. B. R. The 3 


me Point was held in C. B. Paſch. 8 W. 3. Philips verſus Crabb. _ _— 


Skin. 681. 
Caſes B. R. 


Starr verſus Wade. Paſch. 10 Will. III. B. R. 7 


Holt 9. 


ESSO R b2ought Trover againſt the Leſſee, fo2 Trees cut (. 
down; yet becauſe the Leſſee did it in Trenching, and the 

yaintiff had thereby greater Advantage, tho' the Jury found foz 

& Defendant, yet the Court would not grant a new Trial. 


Fits verſus Polehampton. Mich. 10 Will. III. B. R. 


T was moved fo2 a new Trial, becauſe the Defendant having _ ( 16. » 
pleaded a Compoſition, had fozgot to carry down Witneſſes werd 
obe the Subſcribers Þands; and the Motion was denied, of the Party 
cauſe the Debt was honeſt, And Holt C. J. remembzed —_ 
here Debt on a Bond was bꝛought againſt an Heir, who pleaded ; Nod. . 
Riens per Diſcent, but the Cerdi# went againſt him by omitting to 

ing the Settlement to the Trial; and the Court being moved, 


luled to grant a new Trial, becauſe it was an honeſt Debt. 


Anonymus. Mich. 10 Will. III. B. R. 


[\ Covenant to pay a Sum certain, viz. 100 l. and a Gzant that (17. 
| upon Default it ſhould be lawful fo2 the Covenantee to enter werner 
ld take the Pꝛofits; the Defendant pleaded Entry and Prizal guiry not 
Profits fn Bar, and Judgment was foz the Plaintiff upon granted for 


n 


ale rurter, and upon the Writ of Inquiry the Jury gave Da- waer unte 
as etes, and upon Motion a new Urit of Jnquiry was awarded; wbere there 


Debt might have been bzought upon this Covenant; and iz + Tries 
Is 15 not like an Iſſue where the Jury are to give no moze %. 
mages than are proved: But here the Jury are to give the 

hole, unleſs the Defendant pꝛoves ſomething in Mitigation, | 
ith was not done in this Caſe; therekoꝛe tho' the Common Rule | 
us, viz, That no new Trial, oz new Writ of Jnquiry, ſhall 


« fo? too ſmall Damages; pet there being a Contrivance in this 
ale, it differs. p | 


T 


Sparks 


Ii 


Sparks verſus Spicer. Hill. 10 Will. III. R R 


( 18. ) NE was o2dered by the Judge of Aſſize to be hanged ; 
New Trial Chains; the Officer hung him in privato ſolo; the hr, 
ed in hard P20Ught Treſpaſs , and upon Not guilty the Jury found fg 6 


Actions. Defendant, and the Court would not grant a new Triaj it be 
ing done fo2 Convenience of Place, and not to affront 


Dwner. | 


Lord Sandwichs Caſe. Trin. 11 Will. III. B. z, 


C19). HERE there is Ualue o2 Difficulty, we are bound of ca: 
6-9 W mon Right to grant Trials at the Bar. — i 
granted or groſſis & pluribus Articulis, quæ magna indigeant examinations 
— capiantur coram Juſticiariis de Bancis. Stat. Weſt. 2. c, 30. be 
625,644,649, Holt C. J. Pet Trin. 1 Ann. it was denied, becauſe the Plant 
& 651. was pooz, unleſs the Defendant would agree to take Ni pn 
8. Cie“ Colts. Et poſtea ſcil. Trin. 4 Ann. B. R. Between the Truhen 
702. of my Lady Sandwich and my Lo2d Sandwich, tho' the Ege 

was 3oool. per Annum, a new Trial at Bar was denied, þ 

cauſe the Title of the Leſſo2 of the Plaintiff being from the Dy 


fendant Himſelf, there would be nothing to do but to p2ove ti 
Executing of a Conveyance. 


Argent verſus Sir Marmaduke Darrell. Hill. 
POE 11 Will. III. B. R. | 


Neo JN Ejectment after a Trial at Bar, Serjeant Wright move 
fo2 a new Trial, becauſe the Uerdi# was contrary to Ci 


afterTrial at 


Barrefus'din dence; the Court thought ſo too. Rokeby was fo? it on ti 
Ejeament, Caſe in Style, cæteri contra; fo2 per Holt C. J. The Reaſon 


—— granting new Trials upon Uerdits againſt Evidence at the 1 
Vide poſt ſizes is, becauſe they are ſuboꝛdinate Trials appointed by Wel. 
2 a c. 30. Ubi de paucis Articulis & facilis eſt examinatio; and tht 
pl- x3 q babe been new Trials anciently, as appears from this: Chat it 
„ K 5. 4 a good Challenge to the Juroz, that he hath been a Juroz befox' 
Comb. 18, the ſame Cauſe; but we muſt not make ourſelves abſolut 
25. Can. Judges of Law and Faft too; and there never was a new Cri 
„% after a Trial at Bar in Ejement, but in Caſe of ill Patte, ii 
Holt 502. the Plaintiff may bzing a new Ejedment: Upon this a new Cri 

at Bar was denied in Sir Richard Temple's Caſe, where ! 

Jury found a Point of Law on the Statute of Bankrupli 


againſt the Opinion of the Court, CT 
2 | 
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Anonymus. Hill. 11 Will. III. B. R. 


Aſſumpſit fo2 Poney won at Play, the Trial ſhall not be (21. 
— till an Indickcment pending fo2 the Cheat be tried. 


Anonymus. 


Aſſumpſit the Iſſue was, Married 02 not married, and the (22. 
* Point was pending and ready to be determined in the Trial vorput 


zyiritual Court: And it was held no Cauſe to put off the Trial, 54, e 3 
the Court cannot take Notice of that. , the Adele 
on the ſame 


Turner verſus Barnaby. Paſch. 1 Ann. R R. * 


f H. would have a Trial at Bar in Eaſter- Term, he ought to (23. 


mope fo2 it in Hillary-Term ; if in Michaelmas-Term, he When Trial 


wht to move koz it in Trinity-Term, except where Lands lie in moved for. 
Middleſex ; and anciently there was no other Notice given of Vide ante 

< Trial, but the Rule in the Office; but now there muſt be fif: 4. Pan 
ment Days Notice. Per Holt C. J. 651. 


Anonymus. Mich. 1 Ann. B. R. 3 
Vide 6 Mod. 


\ New Trial ſhall be granted ik the Judge of Niſi Prius mil. 24.) 
dire the Jury, becauſe thoſe Trials are ſubje# to the In⸗ New Trial 
tion of the Court. Per Holt C. J. ne 


tion. 


Clerk verſus Udall. Mich. 1 Ann. B. R. 2 


106. 


PON a Trial at Niſi Prius the Jury gave exceſſive Da- , 


mages, and fo2 this Cauſe a new Trial was granted. for excefive 
je ſecond Jury gave the ſame Damages again, and a ſecond 8 
v Trial was moved foz, and denied, betaule there ought to be m ger gen. 


dend of Things; but ſeveral Caſes were cited which the Kc 


ef Juſtice allowed, That where upon the ſecond Trial the Taran 


_ doubled the Damages, a third Trial had been 22, 242. 


1 Lev. 97. 
1 Sid. 131. 


Comb. 17, 
170. 


The 
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S. C. Fareſl. 

34, 55. The Caſe of the Mayor and Aldermen of Briſtol 

384 363. 

Nee IT was held by the Court that a new Trial cannot be grant 
onewTria ed in an inferio? Court; fo2 they are not like Crials by 

Courts. Niſi Prius, which are ſubozdinate upon Writs iuing out of thi 

x Salk. 48, Court, over which the Coutt have Authozity and Juſpexicn. 


2 Salk. 201. 
Mich. 1 Ann. B. R. 

Holt 184. 

in inferior 

x2:0%;3. but this was a new Trial a Pear after the frtk, which the Court 


S. C. 1 Salk. blamed. 

258. 

Ante 258. , . 

Fareſl. 70, Fenwick verſus Lady Groſvenor. Hill. 1 Ann. BI. 
21, 156. | 

Holt 265, - 

266. N Eje&ment after a Trial at Bar, a new Trial was mober 


N Tr 1 foz, on Affidavits that ſeveral Witneſſes abſented themſelves 
denied after in Holland, by Reaſon of a Repoꝛt ſpꝛead abꝛoad there, that one of 
by = _ the Defendant's Witneſſes was confined by Impziſonment; but it 
2 was denied, becauſe it did not appear that the Plaintiff did ſpyen 
it, oꝛ occaſioned the ſpꝛeading of it: The Court was diſſatisfg 
Gay & Croſs, with the Uerdit, but cited Croſs's Caſe fo2 a falſe Return of! 
.J. 37: Mandamus tried at Bar, and by Conſent of all Sides one Pon 
22, 307, Was to be found Spectally, yet the Jury found a general Gerdi 
and the Court would not grant a new Trial. It has never bee 
Done here but upon Iſſues out of Chancery, which being only tt 
ſatisfy the Conſcience of the Chancelloz, are not ſtricti ur 
So a new Trial was denied, contra opinionem (ut videbatur 
Capital. Juſticiar'. | | 


Aſhwin verſus Corbill. Mich. 2 Ann. B. R. 


F- c 28.) IF a Cauſe hath lain at Iſſue four Terms and no P2oceedingll + 

A Terms I there muſt be a full Term's Notice of Trial, excluding ! 

1 —_— Term wherein Jfſue was joined. l 
LI 6 Mod. 146. | | 
1 — 4 Lazier verſus Dyer. Mich. 2 Ann. B. R. ; 
- $199. 1 came to be a Queſtion, Whether the Suing out of a Ve ze 

Ventsefacias 1 oz Diſtringas after the Expiration of the four Terms, was c 

reſtedrhe laſt JI20ceeding within the Term; becauſe it bears Teſte the c 


Dey of the Day of the Term, and has Relation to the Term? And the Cai 
Proceeding held it was not; fo2 tho it be legally a P2oceeding of the Cen 
within Term pet ft is not ſo in Fact. Et Nota; Where tis an Jfſue dul 
as ro Notice Chancery, Notice of Trial to the Solicito2 in that Court 


ria. good; foz as to this, they are but as one Court. 
I h 
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Sir Samuel Aſtrey s Caſe. Hill. 2 Ann. B. R. s. C. 6 Med. 


123. 


PON a Scire facias bꝛought againſt Sir Samuel Aſtry, foz ( z. 
his Place of Clerk of the Crown in the Court of King's * 

Zench, and Iſſue joined therenpon ; Sir Samuel Aſtry moved Officers of 

that the Iſſue might be tried at the Bar. The Attozney General ne gen. or 

oppoſed it; but the Court ſaid a Trial at Bar was never denied vide ante 

to any Officer of the Court, no2 hardly to any Gentleman at the 525 

Bar: And tho 952. Attozney was never bound to conſent to a 1 ; 

Crial by Niſi Prius in the Queen's Caſe, yet they did not ſee 1 Cro. 248. 
ow he could refuſe a Trial at Bar, where it was reaſonable ta . 44. 

try it there; fo2 the Stat, Weſt. 2. cap. 3. is atterminentur, 

that they may be determined there, quz magna indigeant exami- 

nationc. 


Way werſus Tally. Trin. 3 Ann. B. R. "pA 
| 3 Salk. 38 
ESSO R bzought Debt fo2 Rent againſt his Leſſee, u 2 3. 

L Demiſe at London, or Lands in Jamaica. The 8 If the — 
pleaded to the Jurisdiction of the Court, That the Batter ought bewichineke 
to be tried in Jamaica; and it was urged that the Leſſoꝛ cannot Jorividion, 
hing Debt here againſt the Aſſignee of a Term of Lands in Ire- 329 *3.19e 
land, and that if Entry and Ouſter were pleaded, it could not be on foreign 
tried here; and in this Caſe the Right of the Plaintiff and Deken⸗ Ln ariſes 
dant depends on fozcign Laws which cannot be given in Evidence rel Hl 
jere, Et per Cur, There an Action is local it muſt be laid accozd- 2<*:Councy, 
ingly; therefoze ik the Leſſo2 declares on the Paivity of Eftate, (24 en 
and that lies in Ireland, the Alon muſt be bzought there, fo2 the in Evidence. 
eſtate is local; therefoze ſuch Leſſo2 cannot maintain Debt here $* Len. 
agatnſt an Aflignee of a Term in Ireland; fo2 the Aﬀion is found: yy FR” 
d on a Piivity of Eſtate : Otherwiſe where it is founded on a J. 43.44 
Mott of Contract, which is tranſitozy; as Debt fo2 Rent by m 
ſſo? againſt Leſſee; oz that may be maintained where the! Cre. 143, 
Land lies not. Pere it is by the Leſſo2 againſt the Leſſee on the ns; 
Piivity of Contract; aud if a fozeign Iſſue, which is local, ſhould Sony 23$ 
＋ it may be tried where the Adion is laid; fo2 that Purpoſe » Vent 59. 
| 7 * be a Suggeſtion entered on the Roll, That ſuch a 1.38 
= ſuch a County is next adjacent; and it may be tried tos. 1 
3 — — 3 Place, accozding to the Laws of that 

5 C 
that Country in Evidence. pleaded you may give the Laws of 


Vol. Il, Ii Domina 


— EE K * 


— — — 
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8. C. 1 Salk. . . a 

380. Domina Regina verſus Sir Jacob Banks. Mich, 
r 3 Ann. B. R. 

33 


Nb e IR Jacob Banks was indied at the Quarter:Seflions ft 
viſo cannot 2 Berks, and the Jndit#ment was moved Hither by the Polt 


be = - «A cutoz, and now both the P2oſecuto2 and Defendant made up th 
Crown : nor Record, took out Pꝛoceſs, and carried down the Cauſe to Crial 
Niſi Prius, at the Aftizes; and the Dekendant put in his Reco firſt, trig 
vnlets by ft, and was acquitted : The Pꝛolecutoz upon this moved fo 0 
ſröm the new Trial, and had it. 
2 Et per Cur'. iſt, Bekoze the 5 & 6 W. & M. c. 11. and 8 3 
6 Mod. 246, 9 W. 3. c. 33. H. indicked in any County might remove it int 
&c. infra. B. R. by Certiorari, and never was bound by Recognizance to tn 
it, unleſs in London and Middleſex; That by this &rang th 
Dekendant was out of Court, & ſince die, and new Pꝛocels wat 
to be awarded, on which he might be outlawed, unleſs he camel 
gratis, which occaſioned great Delay, and was the Cauſe of n 
king thoſe Aﬀs. 
UzonRemo- 2DIy, That Removals by Defendants are pꝛovided fo, b 
went by he Removals by Pꝛoſecutozs are not within thoſe Ats; and th 
Preſecutor,if this Removal being befoze the Plea pleaded, the Defendant wa 
po ayer out of Court & line die, but may come in gratis, 02 be byough 
Proceſs, he It by Pꝛoteſs; and in the laſt Caſe on Pleading ſhall give Se 
thall give Se- cuxity to try it, which he is not obliged to do when he comes | 
curity totry. gratis. 
In what Caſes zdly, That in Civil Actions the Dekendant ſhall never ca 
STR down a Cauſe by P2oviſo, till there be a Laches in the Plainti 
carry down £rCept in Cauſes where the Defendant is as a Plaintiff, as i 
f 3 by Replevin, Pꝛohibition, Quare Impedit, which are to have Retur 
2 Lev. 5, 6, Conſultation, and Grit to the Biſhop. 
&c. infra 4thly, There can be no Trial by Pꝛoviſo in a Cauſe of ti 
6 $404. 24%: Crown ; becauſe there can be no Default no2 Laches, no! c 
Savil z. the Crown be compelled to try any Cauſe by Niſi Prius; a 
2 Sid. 336. therefo2e every Caule of the Crown in this Court muſt be tri 
at Bar, unleſs the Attozney General allows a Warrant of t 
Prius, which implies his Conſent to try the Cauſe in the Count 
5thly, That as in Jndiftments of Treaſon oz Felony, if 
Attoꝛney General will delay, the Court may give the Dekendaßz me 
Leave to bzing on the Trial as they ſee fit (and ſo it has vn 
done): So in Jndiftnents fo2 Hisdemeano2s, as in this Calla 
the Defendant may in the firſt Inſtance by the Conſent okt 
Pz2oſecutoz, and Leave of the Attozney General, carry down | 
Cauſe to Trial; but it ſhall not be allowed by Surpziſe on | 
Attoꝛney General, as here in this Caſe, and alſo without Cone 
of the Pꝛoſecutoꝭ, oꝛ any Default in him. 4 


4 
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"4thly, It was 02dered to be a Rule hereafter, That when an 
7nditment is removed hither by the P2oſecutoz, the Defendant 6 Mod. 247. 


hall not carry it down to Trial without Leave of the Court on 
Hotion. 


Highmore verſus Walker. Mich. 4 Ann. B. R. 


Na Cauſe to be tried at the Sittings, the Defendant entered a, (33. 
Ne recipiatur; and the Queſtion was, Whether the Plaintiff 42.2%. 
could go on at the next Sittings without a new Notice? It was given af er 
greed, That if no Ne recipiatur had been entered, there muſt have — 1p 
been two Days Notice. The Clerks upon the pzincipal Queſtion tines. 
thought no Notice neceſſary; their Reaſon was, becauſe the De: 
{udant himſelf had hindzed the Plaintiff's Pꝛoceeding, and 
tjerefoze ought at Peril to attend the nert Sittings. But 
Holt C. J. contra, The Notice fell to the Gꝛound with the Trial: 
{Rule was made, That where a Ne recipiatur was entered, the 
Paint. ſhall give Notice the ſame Sittings, and befoze they are 
her, that he will pꝛoceed to Trial the nert Sittings: And it was 
(aid, that if a Cauſe be not entered two Days befoze the Sittin gs, 
the Defendant may enter a Ne recipiatur. 


Dunkly verſus Wade. Paſch. 5 Ann. B. R. 


V Caſe fo2 negligently keeping his Fire, a Gerdi was found . 05) 
foz the Plaintiff, and a new Trial granted. But per Cur, Vic ae 
jad a Qerdit been fo2 the Defendant, we would hardly have 44: 648. 
granted a new Trial, becauſe tis a hard Action. pe 


Ford werſus Tilly. 8. C. Fareſl. 


F 156, 157. 
Inquiry found four voluntary Eſcapes, fo2 which Ford x s 


Warden of the Fleet fozfeited his Office: Iſſues hereupon —— 
Ke tried in B. R. at the Bar. One Eſcape was pꝛobed by a pr. Peſeck of 
litneſs, who was asked if he was never burnt in the Hand fo2 scels Ned. 
ang a Tankard; he anſwered, No. A new Trial was moved 22. 222, 242, 
upon producing the Recozd of the Convicklon, and the Court 1 84. 
aed the Motion, 1ſt, Becauſe it was a Trial at Bar. 2dly, Jt 213- 

u Realon fo2 a new Trial that you fo2 the Defendant came not r. 71, 
ted, and the Chief Juſtice ſaid Soam's Caſe was a hard 

Ile, Vide 3 Keb. 365, 369. 2 Lev. 1 14. Poſtea Paſch. 4 Ann. B. R. 

tween Cockcroft and Smith. That the Party's Evidence was 

* teady, was held no Reaſon fo2 a new Trial, tho' at Niſi 

* * a new Trial was denied. 


ol. II, I i2 'Trover 


Wr 8 W fs 2 — 


6574 


GS LES —_—— * 


Ante 597. 
1 Lev. 99. 


2 Lev. 201 Trover and Converſion. 


6 Mod. 151, 
170, 212. 


Vide 4 Med. Arnold verſus Jeffreyſon. Mich. 9 Will. III. C 


Yelv. 68. 

(1.) ROVER de ſeripto ſuo obligatorio per quod tent. » 
— obligat. fuit cuidam J. S. In Arreſt of * wy 
obligatorio, Uerditt fo2 the Plaintiff, it was held good; fo? it mich 
good. be given to the Plaintiff, and ſo ſhall be intended, 


elk then it was ſcriptum ſuum; and it is no Abſurdity, tho' it u. 


247. 


Holt 498. made by him to another; fo2 it is only a Deſcription of the Den 


DT * = 


Hartford verſus Jones. Mich. 10 Will, III. BR 


(2.3) IN Trover and Converſion the Defendant pleaded, That t 
Special Plea 1 Soods were caſt away, and they ſaved and detained them tj 
mot cot they were paid fo2 their Pains : On Demurrer Holt C. J. hel 


muſt confeſs 


«Converſion. That they might retain fo2 Payment, as a Carrier fo? his bitt 


1 ed. 53% and Salvage is allowed by all Nations: bee that ſerves anot 
S. C. 3 Salk. OUght in Reaſon to be paid fo2 his Service; but the Plen 


366. naught; fo2 if the Detainer be lawful, he does not confeſs 
Converſion : J never knew but one Special Plea good in C 
ver, viz. Yelv. 198. And the Rule was in the p2incipal Cz 
to waive the Plea and plead Not guilty. Vide 2 Cro. 68, 6 
3 Cro. 262. | 


Hartford verſus Jones. Paſch. 10 Will. III. B. 
r 
—— ROVER fo? twenty Dunces of Cloves and Mate; aft 


20 Ounces of 


Cloves and Writ of Inquiry on a Judgment by Default, Holt C. 
Mace, vel, yonbted whether it was good, becauſe it was not ſaid, | 
mewing how MUCH Cloves and how much Mace; 02 that it was ſo m 
muchofcach, Puntes commixt”; but he laid theſe were Jncertainties, and 
or mat if this was compiled in another Alon, this Recovery it 


were mix'd, 


ill in Deriove. be a good Plea in Bar. Jn Detinue, this would be fl 
Nied. 187, Jncertainty . fo2 the Sheriff could not tell how much of on! 
324 ' how much of the other to deliver. The Court gave Judge 
r Ler. 28. fo; the Plaintſff, without taking Notice of another E 
e Lev. 8 5 3 

176. 

2 Vent. 67. 


ct 
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, viz. Chat it was alſo pro viginti parvis Inſtrument. car- 3 Mod. 10. 


— vocat. twenty ſmall Carpenter's Tools, 2 Saund. 74. os 324 
1 Ven. 76. Style 345. 1 Mod. 289. 2 Ven. 677. 7 Sid. 66 


1 Lev. 48. Farell. 142. 1 Mod. 46. 1 Vent 31). > Sound, 74. 


lnonymus. Trin. 3 Ann. Coram Trevor C. 7. A. 
Niſi ius at Guildhall. / 


FARES lies not againſt a Carrier fo2 Negligence, as ko- « « ) 

loſing a Box, but it does fo2 an actual Wrong, as if he ena e 
ak it to take out Goods, 02 ſell it. Per Cur, Paſch. 7 W. z. B. R. againſt = 
{nd therefoze Denial is no Evidence of a Converſion, if the Thing Carrier. 

pears to have been really loſt by Negligence; but if that does not Cob. 3. 
eat, 02 if the Carrier had it in Cuſtody when he denied to deliver ov. 21. 
i, it is good Evidence of a Converſion. Per Trevor C. J, Nod. 214 


Uhere Denfal is a Converſion. Vide 10 Co. 56. 1 Cro. 262. 
; Lev. 173. 1 Dativ. 21. 2 Mod, 245. 3 Mod 2. (1 Mod, 244.) 
Mod. 426. 2 Show. Caſ, 148, 175, 213. 


TT T H E 8. Ser 1 Mod. 


6 Mod. 261. 
28 336, 


Hick verſus Woodſon. Hill. 8 Will. III. B. R. 8 vr 


336 to 341. 
(1.) 


N Attachment ſur Prohibition, the Plaintiff declared of a Sog © 


Hundredcan» 


Cuſtom in ſuch a JitnV?ed, to Pay ag Tithe foꝛ Agiſtment of not preſcribe 
Cattle barren: Iſſue was taken upon the Cuſtom, and found n Non ge- 


cimando for 


fo? the Plaintiff, but Judgment was arreſted with this En- Thingsciche- 
„ Et quia apparet Curiæ Domini Regis hic quod conſuetudo able of com- 
nullius Vigoris in lege exiſtit, ideo fiat Conſultatio, &c. Et ao of, 
Cur, | not titheable 
f, Tithe of Agiſtment is due of common Right, becauſe the A cb. on 

Kc. which is eaten, is de jure titheabſe, and muſt have Tithe of A- 


ow Cithe if cut at Perfection: And the Court took this Diffe- gitme=: of 
__ — 


at a hundzed 0? d County cannot pꝛeſcribe in a Non deci- mon Right. 
= fo? a Ching that is in it's Nature de jure titheable; vide rte. 
as no one ſingle Perſon, oꝛ his Eftate, can; no moze, by the « Sund 
Reaſon, can the Þundzed, which conſiſts but of many ſingle 141, 14: 
ons Eftates, Vide March 26. 1 Ro. Ab. 653. -mnraſooy 


Comb. 403. 

But Skin. 560. 
Holr 671. 
Caſes B. R. 
16. 


0 


1 
b 


[ Er rTnESs IN 


4 Mod. 336. Put of Chings which in their Nature are not titheabte', 
Lal. 4316. jure, a Pundzed 02 County may pꝛelcribe in a Non decimy, 
betaule they are diſcharged in ſuch Caſe without a Cugom to 
contrary, and they do but inſiſt on their ancient Right, and te 
Cuſtom hath not p2evailed againſt it: Ergo the Caſe of Gum 
Farefl. 113, 1 Ro. Ab. 654. Lit. Rep. 152, 153. and the Hearth⸗Penny whi 
wo is but a Modus fo? it, they allowed to be good Law. becaue 
Wood is not in its Nature titheable, no2 within the Reaſor | 
titheable Things, which come not to Perfeition cvery Pear. 


Vide 6 Mod, 
261. 


Lech, Fill verſus Vaux. Mich. 10 Will. III. B. B 


Leiceſter 


verſ. Foy. 


porn 596 N a Suit in the Spiritual Court fo: Tithe of Milt, . 
Carth. q61. Plaintiff moved fo2 a Pzohibition, ſuggeſting a Cuſſon! 
+.C. the Pariſh, that the 9th Day of May at Night, and the ic 
pay a whole Day Of May in the Pozning, the Parſon was to have the wh 
Meal's Milk Meal's Pilk, and ſo every 9th and 10th. Might and Mopning, ti 
— a young Lamb yeaned ſhould be heard to bleat, in Leu ok: 
9h and toth Tithe of Milk. And the Caſe of thirty Eggs, in Lieu of 5 
Night and Eggs, was cited 1 Ro. Ab. 648, 651. Et per Cur", A Modust 
der, el Pay one Thing fo2 another, oz a Part of the ſame Thing in a 


young Lamb. ther Donner, may be good; but a Preſcription to pay Part 
yeaned be the very Thing that is Tithe, can never be a good Modus, jy 


hcard to 


bleat, in lieu lels Payable in ſome other Manner, ſo that the Parſon has a % 
of Tithe of nefit by it. 3 Cro. 609. 2 Cro. 47. 1 And. 799. Mod, 229. Hot 


1 pl 250. Raym. 277. 3 Bulſt. 326. As to the Caſs of the thirty Egge 


pay Part of he is bound to pay that, whether he has Þens oz no, and he my 
the very pay it at a certain Time. But by this Modus the Parſon ma 


E Thke, not have nothing; as ſuppoſe a Lamb be heard to bleat befor: tt 


good, unleſs gr gf May. 


ble in 
— Manner. Lat. 222. 6 Mod. 261. Raym. 277. 1 Mod. 229. Caſes B. R. 206. Holt c 


The Archbiſhop of York verſus The Duke of Neycalth 
Mich. 3 Ann. In Scacc. 


172 Pꝛeſcribed to pay ten Fleeces of Wool and two Lam 
—— * in Lieu of all Tithes; and Price and Bury Barons, bett 
wa Opinion this was an ill Modus; becauſe tis one Spetits 
rwo Lambs, Tithe fo; another, and there is great Incertainty; fo! t 
for -1Tirhe: Fleete may be twice as big, and three Times the Galue of a 
ded whether ther. Vide 2 Lutw. 105 2. 3 Cro. 786, 276. Mo. 909. 1 Ro. Abs 
£200, Ms Dy. 149. Hard. 174. Ward Chief Baron, and Smith Baron 
r. tra. iſt, A Modus is nothing but a real Compoſition, fo) 0 
| Lieu of Tithes, 02 an annual Pꝛofit certain and permanent; i 

they held that the Payment of any one Chattel fo2 Tithe, vis 
might be a good Modus as well as Honey; fo2 why might x 
I 


IT YI AS 657 

arſon oziginally agree to take ten Fleeces fo2 his Tithe, as well 

1 Penny ? They admitted that Payment of Tithe of one Spe- Payment of 
ies, 02 Payment of a Modus fo; one Species of Tithe, could gieke of one 
gt be a Diſcharge as to another Species; but they held that pecies nora 
tis was not a Payment of Tithe, noꝛ a Payment fo2 a Species for an 
Cithe; becauſe it was to be paid at all Events, whether there — s. 
Sheep 02 no: And they denied the Caſe of 1 Ro. Ab. 651. and aas. 
1) it no moꝛe uncertain than to pay a Modus of ten Cheeſes, -»** 1945, 
vtich may Differ Daſtly, both in Nature, Quantity, and Galue; 
ad it tends to the Oiſquiet of the Country to bzeak in upon 


cufoms and ſages ; and it ought not to be done but on plain 
d manifeſt Reaſon. 


* os 


furtupp verſus Dodderidge. Paſch. 4 Ann. B. R. 
A 


\ Modus to pay 25. in the Pound of the imp2oved Rent in 2+ in the 
Lieu of all Tithes, was held naught; fo? that is to riſe and — ray 
las the Land is let, and the Parſon cannot know it: And Rene, i 
ya Cuſtom to pay the double Ualue fo2 a Fine may be good, 24» 

that ariſes to a Yan's Contract, which ſhall never be void cin u. 
te it may be reduced to any Certainty, and differs from this be Duey de- 
{of a Modus, which ought to be as certain as the Duty, ee ir 
ich is Deſtroyed by ft, Holt C. J. dubitante, upon a Motion 1093101053, 


1a Pꝛohibition. * ſupra. 
S. C. Rep. 


Lilly hat 19. 


V A- 


ms VARIANCE. 


„„ Bragg werſus Digby. Paſch. 10 Will. III. 3 
Variance be- 


rocen Writ | Caſe on ſeveral Pꝛomiſes by Oziginal, the Defend 


— without craving Oyer of the Grit, pleaded Uariance hy 
without cra- twirt the Writ and the Count, ſhewing particularly when 
Prog er of in: And the Plaintiff demurred; and it was adjudg d th 
Oyer. vide the Dekendant ſhould anſwer over; fo2 he ought to have demand 
ante 497. & kd Oyer of the Writ befoze he could take Advantage of the d 
PI. riance; becauſe tho' the Writ is in Court, yet being not vo 
1 Saund. 118. the ſame Roll with the Count, the Defendant cannot plead toi 


6 Mod. 303. without Demanding Oyer. 


S. C. Ca ſes 6 
B. R. 189. | 5 
Holman verſus Borough. Trin. 1 Ann. B R. Wh 

; | 

1 P N Covenant, the Plaintiff declared of a Deed of Covenant: 


in the Tear 1 bearing Date the zoth of March Anno Domini 1701, Anno 
of our Lord Regni Willi. tertii nunc Regis Angl', &c. Decimo tertio, an 
fexfortbwith makes a Profert of the Decd, with a Cujus dat. eſt eiſdem del 


the Year of 


the Kirgalſo, Anno; Alpen Oyer craved, the Deed was dated only thus, vi 
no Variance. the zoth of March 1701. wanting Anno Domini, and fiken 
Anno Regni. And tho' it was demurred to fo2 the Ulariance, t 
Court held it no Gariance; fo2 it was implicitly in the Oct 
Vide 41 E. 3. 23. 


1 Incledon werſus Crips. Mich. 1 Ann. B. R. 


Holt 200. 


(3. N Debt, the Plaintiff declared on a Deed, whereby the Difi 
a a dant covenanted to pay the Plaintiff 35 J. per Þunde) | 


where the 


Quantity of every Hundzed of Wood in ſuch a Place, and that he delle 


epd on 10 Many Þund2cvs and one half, which came to 182 J. 105 0 


'the Deed, Defendant demurred. Et per Cur', | 
varianceis There can be no Appoztionment, and the Demand fo? the h 


fatal, and hundzed, is Demanding maze than can be due by the Contrik 


cannot be 


help'd by and then the Queſtion was, Whether a Remittitur cond 
Remini"r; tered fo2 that, and Judgment given fo? the reſt, Et per =—_ . 


otherwiſe 

where on 4+ 
Natter ex- 

trinſic. 


ä — ——— od " - 


— 


A 
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Tülhere the Sum demanded depends on the Dee it ſelf, and pom 459, 


m nothing extrinſical, as in Caſe of Debt oz Covenant to pay ;;, 
,ol, there can be no Remittitur ; fo2 the Uartance which is made = Veor. 129. 
s conſiſtent with the Deed upon which the Duty that is de: 22% 5: 9 
"anded intirely depends; otherwiſe where it may be moze oz leſs 436, 437.” 
z Batter extrinſick ; as in Debt fo2 Rent, oz in the Caſe at Faun. 28a, 
vir; in that Caſe, if moze be demanded than is due, i may be Fase. 1 
emitted; fo2 the Uariance is not inconſiſtent with the Deed: 143. 

qnd as the Plaintiff is td recover on Trial what appears on Evi- 5 $24 213: 
unte to be due; ſo on Demurrer he is to have Judgment ko: neo 
ne than he ought to recover, and may remit the reſt. © Vide 

Hob, 178. Dy. 65. Yelv. 66. 10 H.6.5. 1 Saund. 206, 286. 


Vide ante 
564, 600. 


Chetley verſus Wood. Mich. 2 Ann. B. R. 14 4 


Far. 120,121, 


bebt upon a Recognizance, the Plaintiff declared as on a R. 
Recognizance acknowledged in the Court of Common Pleas, Cs 
tram G. Treby, Mil. & ſociis ſuis; Nul tiel Record was pleaded, 3 wary we 
md the Record p2oduced was a Recognizance taken befoze tt... 
i. Juſtice Nevil, at his Chambers in Serjeants-Inn, and by pleadedesta- 
jim brought and delivered into Court; and it was adjudged that Vance 
jc Plaintiff has failed of: his Recozd: Fo? the Reco2d is ſuch Lu». 128. 
s it is entered upon the Roll, and in Pleading muſt be ſo de- 5 © 3 b. 
ribed : Accowingly the Court of King's Bench do enter all facht 5, 
ecognizances as taken in Court, but the Common Pleas enter Recogni- | 
ecially; ſo that their Recogntzances bind from the Captfon, inc. B. bing. 
urs from the Time of Entry; alſo upon theirs a Scire facias lies from — 
tither County; But on a Recognizance in B. R. in the fon in B.. 
ounty of Middleſex only; therefoze theſe differ in Subſtance; ur one 
das to the Uſage of declaring this May, which was inſiſted Mod: Caſes 
1, the Chief Juſtice ſaid it was againſt Law, 8 


1 Cro. 312 
Hob. 195. 
Aleyn 13. 


Roberts verſus Harnage. Mich. 3 Ann. B. R. 


N Debt upon a Bond, the Plaintiff declared, quod cum the (5. 
Defendant apud London, viz. in Paroch. beatæ Mariz de Bond ws 
reubus in Warda de Cheape per ſeriptum ſuum obligatorium ved. to bis 
noeſiſſet ſe teneri to the Plaintiff in 401. ſolvend. to the Plain, A*rorney,de- 
b xc. the Defendant traved Oyer, and the Bond was to the — 8 

antiff to pay 40 J. to his Atto2ney o2 his Aſſigns; and was 4. and ne 

ted at Port St. Davids in the Eaſt- Indies. ge 

The Defendant pleaded theſe Uartances in Abatement, and 228. 

in Demurrer the Court held, | 

it, That the firſt was no Uarfance; fo2 Nayment to the Plain: 

10s Attoꝛney is the ſame Thing: The 'Teneri made it a Debt 
Vol. II. i K k to 


quaſh's Erro2 was gnaſhed fo2 this Uariance. Vide Lutw. 1634, 16; 


1 30. 08, Uariance; fo2 not and nor are different; different in ©2anm 
253, Az and different in Senſe: And Powys J. held as to the Pol 
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to the Plaintiff, and in Conſequence it may be payed to him 
Solvendum to any Body elſe would be repugnant. Vide 4 EG, 
29. Sid. 295. 2 Keb. 81. But Payment to the Plaintiff's Atto 
ney oz his Aſſignee, is the ſame Thing. | TJ 

. 2dly, The ſecond Uartance was held fatal, tho' it was ablegt 
that the Place was only 'uſed as a Venue, fo2 the Dating ma; 
the Bond local; and it is not a Bond dated at London, beau 
there is an expꝛels Date at Port St. Davids; but the Plain 
might have declared, that the Defendant apud Port St. David: 
the Eaſt-Indies, viz. apud London. in Paroch', &c. fo that wa 
only uſing London, &c. foz a Place of Trial. Broderick 0 
Quer. Parker pro Def. | 8 


Darby verſus Anely. Trin. 4 Ann. B. R. 


( 6.) Ulrit of Erroz was bzought of a Judgment in C. B. fe 
WricotError ting, quia in Recordo & proceſſu ac etiam in redditione ] 
"billam, dicii loquelz quæ fuit in Curia noſtra per billam. The Rec, 


per billam, f reel 1 
the Reeord . yas Attachiatus fuit per breve de Privilegio e Curia hic emang 


returned per ad reſpondend. the Plaintiff an Attoznep of that Court jun 


> oo rg ger libertates, &c. de placito tranſgr. ſuper Caſum ; and the Urit 


. 905. 


Domina Regina verſus Dr. Drake. Mich. 5 Ann. B. 


(7) INFORMA TION, fo2 that the Defendant being evilly diſpoſe 
＋ Lidel. 1 to the Government, did make a Libel, in which Libel were en 
Variance in tafned divers ſcandalous Matters ſecundum tenorem ſequent, a 
— Ware ſetting koꝛth a Sentence of the Libel, it was recited with ti 

or wet held. 02D nor inffead of not; but note, the Senſe was not alt 


fatal upon 


Evidence. thereby. The Defendant pleaded Not guilty ; and this appel 
See 6 Mod. ing upon Evidence, a Special Uerdii was found, Et per Curi 


— = 14 1ſt, Cujus quidem tenor impozts a true Copy. Vide Ra 


Tenor im- 169. 8 Co. 78. Co. Ent. 508. 2 Saund. 121. in hac quz ſequit 


_- — 5 Co. 33. Tenor is a Tranſcript, and implies the ve 
1 Reb. 531- lame. , | | 
Farefl. 10 adly, They held that this was not a Tenor, by Reaſon oft 


. 3 Salk, 


224 where literal Omiſſions, 8c. would be fatal, that where a! 
Rep. A. Q omitted oz changed makes another Mozd, tis a fatal Qariani 
7554.9 otherwiſe where the Wozd continues the ſame: And in the 
349, 350, (ipal Caſe, no Man would ſwear this to be a true Copy. 
42 5- | | 

| q 


Be 
a 


SETS. 66 


dh, The Court held, That there was a Difference between 1, ceclaring 
1100s ſpoken and WWozds wzitten; of the fozmer there could fakes Va 
at te a Tenor; fo2 there was no ©Oziginal to compare them riance in O- 
i, as there is of Wozds waitten ; and tho there has been ache or | 
pts to plead a Quorum Tenor of Mozds ſpoken, it has material, if 
ur been allowed; and therekoze where one declares fo: Wozds de Words 
ter, Gariance in the Omiſlion oz Addition of a Wozd, is not 90a. 
terial ; and it is ſufficient if ſo many of the Woz2ds be pꝛoved ochervice in 
qd found as are in themſelves acklonable. Vide Dy. 75. 3 Cro. q,Te2or of 
. Hard, 470. Otherwiſe in Debt upon a Bond; fo2 upon Non tea. 
{ftum, any Uariance is fatal, 

ithly, Holt C. J. held, That in pleading there were two Inpleadings 
ris of deſcribing a Libel oz other Writing, by the Wo2ds o2 gende 
y the Senſe: By the Mods, as if you declare of a Libel, baererba, or 
jus tenor ſequitur, &c. 02 quæ ſequitur in his Anglicanis verbis ba _ — 
qmentibus, you Deſcribe it by its particular Moꝛds, of which each gance of it. 
; ſuch Mark, that if you vary, you fail in making good their 
Neſceiption. Vide Dy. 203. Jf a Man bing Treſpaſs quare 

wſum fregit, and ſets foꝛth Abuttals and Bounds, and fails in 
wing them, he is gone; and yet he needed not to have deſcribed 
t after that Manner. 2dly, Pou may deſcribe it by its Senſe 
dYeaning; thus it is a good Inkozmation to ſhew, That the 
\fendant made a TUriting, and therein ſaid ſo and ſo, tranſla- 
ng it into Latin; in which Caſe, Exrafneſs in Wo2ds is not ſo 


uterial, becauſe it fs deſcribed by the Senſe and Subſtance 
it 


% 
* 
* 
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2 given in Evidence, and that was after the Adion brought; an 


— 
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BR DI CTS 


1 Saund. 230. 
2 Saund: 97, 
171, 235. 

1 193. 
5 Mod. 351. 


Buxendin verſus Sharp. Paſch. 8 Will. III. C. B 


1 HE Plaintiff declared that the Defendant 
7.0 3 Au. that uſed to run at Men; but did not Ate 
Scienter, &c. This was held naught after a Uerdiz; 
fo2 the Afton lies not unleſs the Matter knows of thi 
Duality, and we cannot intend it was pzoved at the Trial, fg 


the Plaintiff need not pꝛove moze than is in his Declaration, 


Jenkins verſus Turner. Mich. 8 Will. III. C. 3 


(2) HE Plaintiff declared that the Defendant kept a Boar «d 
deen for mordend' animalia conſuet, and knew of this Habit, and 
Boar ad mor- that the Boar did bite, &c. This was held good after Uerdit, 
dend'anima- tho it was objeſted that theſe Animals may be Frogs oz Vice, &, 
ma confuer. fo; we muſt intend there was Pꝛook of biting ſuch Animals as 
ter Verdict. will ſuppoꝛt the Action, otherwiſe the Judge and Jury would not 
1 , 539- have concurred in this Gerdick, whereby the Plaintiff recovers 
S8. C. 3 Salk. Damages: And as to another Objeckion, viz. That the Defen 
13. dant cannot know what Animals he is to defend againſt; 'twas 

anſwered, That no Evidence can be given of killing any Animals 


but what he has Knowledge ok. 


Acton verſus Eels. Mich. 8 Will. III. B. R. | 


(4) - 12 Treſpaſs fo2 Aſſault and Battery, and Uerdi# fo? the Plain 
Damage 8 Þ tiff, it was moved in Arreſt of Judgment, that the Time laid 
Kabir in the Declaration was not yet come. Et per Cur, Then it is 

ive dn Time impollble, and the Jury muſt be ſuppoſed to give Damages 
come, iti". f02 another Treſpaſs; and jt is as if no Time had been alledged; 
anotherTime gtherwiſe if the Time had been laid after the Afton, and befoye tic 
was proved- Gerdict, f02 that ſhall be intended to be the Treſpaſs that was 
292. 
1 ſo it is where it appears that the Jury give Damages fo! 8 
Time not come, as in 2 Saund. 169. where the contrary = 
2 


. 
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je intended, 3 Keb. 304. in Point. Judgment fo2 the Plaintiff 
Chen Northey moved that they might have Leave to = the 
qudgment as of the pzereding Term, becauſe the Plaintiff died 
ſince the Aerdick. Curia, Enter it as you can, but at your Pe⸗ 
fl, we give no Leave no2 Directions about it. | 


Roe verſus Gatehouſe. Mich. 8 Will. III. B. R. 
1 C43: + 
A SSUMPSIT, quod cum the Defendant was indebted to him I Sing 


in 51. foz Boney lent, and pzomiſed to pay; Cumq; etiam red by Ver. 
at the Requeſt of the Defendant the Plaintiff found Þoxſe-meat — Sid 
foz J. S. ſuper ſe Aſſumpſit; and ſays not that the Defendant ſuper 899. ; 
ſe Aſlumplit. A Qerdi# being fo2 the Plaintiff and intire Da- Sund 154, 
mages, and a Writ of Erroz bꝛought in B. R. relying upon 3 Cro. Bund. 15. 
913. and Noy 50. fox J. S. might as well be the Perſon pꝛomi⸗ 2 Vent. 141, 
ling as the Defendant; and the P2omile is the Giſt of the Adlon; 44186 
and an Jucertainty in that cannot be cured by Intendment after S“. 
Aerdid. Sed per Cur, It being ſaid poſitively at firſt, That the * Lore. 234- 
Defendant ſuper ſe Aſſumpſit, and then cumq; etiam, &c. the 6 Mod. 223, 
ſame Nominative ſhall go to all the Pꝛomiſes; and by Reaſon of Fare. 193. 
the Wozd Etiam, it cannot be intended of a Pzomiſe by J. S. fo *.© 5 Mod. 
þe had not pꝛomiled befoze. Judgment affirmed, Vide Sid. 292. ber 55. 
306. Lutw. 125. 3 Co. 703. 1 Sid. 309. 
1 Saund. 6, 7. 
Comb. 404. 


Prince verſus Molt. Paſch. 9 Will. III. B. R. 


7 Caſe the Plaintiff declared, Quod cum quer 3 Julii poſſeſ- (.) 


ſonat. fuiſſet de quodam clauſo prati prædict. defend. 3 Au- — =p 


guſti erexit novum molendinum & aquam currentem fecit inun- cauſe more 
dare per quod inundavit clauſum ſuum prædict. per quod totum Damages re. 


uſum & proficuum inde eodem ſecundo die Julii uſque tempus ex- — 3 75 


hibitionis billæ prædict amiſit: Uerdit pro Quer. and intire Da- vid. : Saund. 
mages ; but Judgment was arreſted ; fo2 an Erecklon on the 3d . (eb 
Op of Auguſt, might make him loſe a particular Gain 02 Pro- 1 Vent. 10 
rom the 2d Day of July, as tk he had laid in the Beadow ©": 30 
(0) hay. But by an Eretton on the 3d Day of Auguſt he could — 
never lole totam uſum & proficuum from the 2d Day of July; Moulrin. 
terefoze he has recovered moze Damages than he ought; and cg 15+ 
is Caſe is not to be diſtinguiſhed from Moor 887, Hob. 189, 443. 8. 5 
5 Caſes B. R. 
Holt 192. 


Eaſt 
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(6.) Eaſt verſus Eſlington. Mich. 1 Ann. B. R. Vide jj; 
Caſe, Title Bills of Exchange. Vol. x. Pag. 30 


pl. 14. 


Crowther verſus Oldfield. Hill. 4 Ann. B. R. vide 
this Caſe, Title Jeofails. Vol. 1. Pag. 364. pl, 5 


( VA THERE a Uerdit will aid a Title defetively ſet fu 
; W but not dekeckive in itſelf. 2 th 


Hadley verſus Stiles. Mich. 9 Ann. B. R 


(8. Dy BT on a Bill penal fo2 300 I. The Defendant pleaded 
twp ep Nil debet, and the Plaintiff took Iſſue thereon, and the 
and Nil de- Juty found Nil debet fo; 200 l. and Debet as to 100 l. My, Lu 
ber — wyche urged, That this Plea, Iſſue and Qerdi# were immate, 
the Jury 8nd rial, and that the Debt could not be appoztioned, Et per Cur, 
ro Part and The Plea was ill, but the Gerdict has made it good: Ce will 
Deber to the intend 200 l. paid, and an Acquittance under Seal p2oduced in 


reſt, well af- 


ter Verdict. Pꝛoot thereof; and the Jury may as well appoztion here as in 
Vide 1 Mod. Debt on a Simple Contract, where they may find Nil debet fo 
1 Show. 539. Part» Vide Mo. 957. 1 Rol. Rep. 257. 


Lev. 55. 
: Saund. 


255, 308. 


V 1 E W. 1 Vid them 


2 Lev. 117. 


lempſtet verſus Deacon. Paſch. 8 Will. III. C. B. 


Uiew is grantable, but that is only where the Title is in (1. 
Queſtion. | 


Anonymus. Trin. 10 Will. III. B. R. 


T was ozdered, That when in Oder to a Utew, the laſt Turo: (.) 

ie withdzawn, the Plaintitk ſhall take out a new Diſtringas, Dio boats 
moto the laſt Man of the Panel, to diſtrain the other twenty» In Cate of 
thee, with an Apponas etiam decem tales. At the Trigl of this zo 
Cauſe foz Want of a full Jury upon the pzincipal Panel, ſome ;; —— 
Tale-Men were ſwo2n and had the Uiew, but the Diſtringas was 265. 
tturnable as an oziginal Diſtringas, and ſo many of the pztncipal — 79. 
Panel left out, who were not at the Giew; ok which the Defen- ; Keb. 103, 
unt complained, and would have ſet aſide the Trſal fo2 Jrregu- 254 483. 
larity ; but becauſe no Venire appeared to the Court, and the 
Sitter ſtood upon Recozd as an oziginal Trial, and the Want 
it a Venire was helped by Uerdi#,; and becauſe the Cauſe was 
tied by thoſe that were fitteſt, viz. thoſe who had the Uiew, the 
3 do nothing in it, but ozdered the other Courſe fo? 
te. r 


e 


FR 


Anonymus. Mich. 4 Ann. B. R. 


ER Holt C. 3. Bekoze we make a Rule foz a Uiew, the Ve- (3. 
nire facias muſt be returned, and then we may make a Rule, 
jt ſo many of the Panel ſhall view the Pꝛemiſſes. 


Villeins 


Villeins and Villenage. 


Smith verſus Brown and Cooper. 


C1.) HE Plaintiff declared in an Indebitatus Afumpſe H, 
——ů — 201. kon a Negro ſold by the Plaintiff to the Deendau 
. viz. in Parochia beatæ Mariæ de Arcubus in Ward, 4 
Q: Whether Cheape, and Uerdi# fo2 the Plaintiff, and on Poti G 
er nel; in Arreſt of Judgment Holt C. J. held, "That as ſoon as a oil, 
S. C. Holt gro comes into England, he becomes free: One may be a 7 Ke 
8685 lein in England, but not a Slave. Et per Powell J. Jn a oi; 

lein the Owner has a Pꝛoperty, but it is as an Inheritance; i... 
Ward he has a P2operty, but it is a Chattel real; the Law toil; i 


no Notice of a Negro. Holt C. J. You ſhould have avert 
2 Vent. 4. the Declaration, that the Sale was in Virginia, and by the Lat 
„e ok that Country, Negroes are ſaleable, fo the Laws of Þ 
3'Mod. 161. land da not extend to Virginia, being a conquered Country, t 
Law ts what the King pleaſes; and we cannot take Notice o 

but as ſet fozth; therefoze he directed the Plaintiff Could am 

and the Declaration ſhould be made, That the Defendant in 

indebted to the Plaintiff fo2 a Negro ſold here at London, | 

that the laid Negro at the Time of Sale was in Virginia, 

that Negroes by the Laws and Statutes of Virginia, are (i 

able as Chattels. Then the Attozney General coming in, (a 

they were Jnheritances, and transferrable by Deed, and not vi 


out: And nothing was done, 


| Vide 5 Mod. Smith verſus Gould. Mich. 4 Ann. B. A. 


186, 187. 
2 Lev. 201. 


8 4x JIE fo2 ſeveral Things, and among the reſt ce 
Trover lies 1 Zthiope-vocat. a Negro, and on Not guilty pleaded d 
not fora Ne- yj& was fo2 the Platntiff and ſeveral Damages; and as to 
fro; dr- Negro zo l. And it was moved in Arreſt of Judgment, t 
quare capti- Trover lay not fo2 a Negro, fo2 that the Owner had not al 
zum ſuum lolute Pꝛoperty in him, he could not kill him as he could al 
of way ive Contra, It was laid Pꝛoperty implies the Right of having | 
in Evidence jnjoping, and diſpoſing ; but it does not always imply a Þol 
thar de vas tg Deſtroy; That this Power holds in Beaſts, Fowl 
2 


Ve 


his Negro. 


—_—_— 


* 


— 


Villeins and Villenage. 667 


sch, which were made the P2operty of Mankind by the Ai — 1 
5,0, and have a natural Exiſtence, but not in Things incozpo- perry in 

tal, which conſiſt in jure tantum ; fo2 this being a Pꝛoperty ex Things ha- 
plituto only, the Owner has only a Power acco2ding to the [115.5 20mm 
Zaſure of this inſtituted Right : And it was inſtanced in the and a civil 
(ie of a Common, a (ay and a Ward, On a Ca. Sa. the 0 
laintiff has an Intereſt in the Body of the Pꝛiſoner as a vie. 1 
v:dge, not to ſell, but to keep, and it goes to the Executozs. 536, 637. 
1), 61. In a Servant to work him; in a Captive to ſell him. 

leg. 102. F. N. Br. 88. a. B. N. C. 295. Bro. Property 38. 1 H. 6. 

5. in Raſt. 219. Cot. Abb. 460. That the Writ de Nativo ha- 

edo muſt lay the Explees of a Uillein in wozking and taring 

jin at Mill. Co. Ent. 406. That by the Law of Moſes a Man 

nay be a Slave, and a Slave was a Chattel, his Maſter's Mo- 

xy, Exod. 20, 21. That by the ſame Reaſon there may be a 

eus prædialis, i. e. a Villein. One map be a Servus perſonalis, Servus præ- 
gd that firſt a Captive and afterwards a Gillein. Hob. 97. b and 
kownl. 78. A Gillein in G20fs is a Chattel, foz he is of a pe. 
able Nature, and cannot endure fo2 ever. So is Fitz. Diſcon- 3 Lev. 336. 
jmuance 16. Br. Villein 60. As Uilleins are regardant to Land, vr. 233: . 
tis a different Thing, and in that reſpe# they are Inheritances, 2. 
ad ſo are the Charters, Every Gillein is intended in Law re- — 
mant; the Writ in the Regiſter therefoze ſuppoſes him to be [97.07 "<45. 
utivum ſuum, but befoze he was a Gillein he was a Captive, Cro. El. 126. 
jd then a Chattel. Laſtly, Jt was inſiſted, That the Court 3. J.. 
ucht to take Notice that they were Merchandize, and cited 262, 463. 
(Cro, 262. The Caſe of Monkeys, 2 Lev. 201. 3 Keb. 785. 1 Inſt, 

n. Ik J impziſon my Negro, a Habeas Corpus will not lie to 

liver him, fo2 by Magna Charta he muſt be Liber homo. 2 Inſt, 

„Sed curia contra, Men may be the Owners, and therefo2e 

mot be the Subject ok P2operty. Uillenage aroſe from Cap- 

ity, and a Yan may have Treſpaſs quare captivum ſuum ce- 

„ but cannot Have Trover de gallico ſuo. And the Court 

d to think that in Treſpaſs quare captivum ſuum cepit, the 

untiff might give in Evidence that the Party was his Negro, 

Id he bought him. 


A | | 
Vol, II, 2 S | | 
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1 Lev. 149. 
2 Lev. 237- 
Cro.Car.278. 
Raym. 67, 
417, &c. 


VISN E. 


Seaman verſus Ling. Mich. 6 Will. III. B. R 


ELD. F the Defendant be a Barriſter, he may have the vin 
— changed to Middleſex. In Trin. 2 Ann. Wilcocks, an g 
riſter or At- tozney, was ſued by Bill of Pꝛivilege, and the Axion m 
torney, he laid in Suffolk; and upon Motion the Venue was Change 
the Venue to into Middleſex; and vide 2 Vent. 47. Ik an Attozney bein 


meg; ae Plaintiff lay his Action in Middleſex, the Venue hall not! 


64. changed; otherwiſe if in London. 
4 242, , 
Yeni  Anonymus. Paſch. 8 Will. III. B. R. « 


wien Mo. TER Holt C. J. Che Motion to change a Venue ought to! 
tion to within eight Days after the Declaration delivered; but thi 
change — Rule is not always ſtrily adhered to. But Trin. 7 W. z. B. 
to be made. It was ſaid by Aſton, one might move to change the Venue 
any Time befoze Judgment ſigned, which Holt C. J. dem 
ſaying, heretofoze it was never granted after the Rules f 
Pleading were out. 


The Duke of Norfolk verſus Alderton. Paſch, 
7 3 ) R 9 Will. III. B. R. 

Viſne refus'd 

tobechang'd 


in an Aion Motion was made to change a Viſne fn an Aﬀion of Scan 
lun Magna- £ X Jum Magnatum upon the common Affidavit, inſiſting 
tum. my Lozd Shaftsbury's Caſe, 2 Jo. 192, 198. but it was dent 
Vide : Lev. fog in my Loꝛd Shaftsbury 3 Caſe, it was on an Affidavit of 
: =o vaſt Intereſt he had in the City, and the Unlikelineſs of an im 
1 Lev. 307- tial Trial; but we will not depzive the Plaintiff of that Ben 
+ Cc the Law gives him, of laying his Anion where he pleaſes 


400. the Convenience of the Defendant. Vide 1 Lev. 56. 
Caſes B. R. 


121. 


1 
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Anonymus. Mich. 10 Will. III. B. R. 


N an Action on the Caſe againſt the Dzawer of a Bill of Ex- (4 
change who lived at Briſtol, and dzew the Bill there, a Motion Where Eel- 

as made to change the Venuc, but it was denied, fo2 the Perſon ſary to ſup- 

won whom the Bitl was d2awn, lived in London, and there was 7 Hog 

je Refuſal, and that muſt be pzoved to make the firſt Dzawer zn ue Coun- 

jable ; fo2 where Evidence neceſſary to ſuppozt the Aion ariſes ties, the 

two Counties, the Plaintiff may chuſe which he will; and this Ee 10 

# the Ground of the Rule, That if the Plaintiff will be bound to in er. 

abe ſome material Evidence in the County where the Acton is Vide infra. 

kid, the Court will never change the Venue. Et Paſch. 10 W. 3. . ö. 

3 K. In Trover and Converſion the Defendant had Leave to Rayo. 3; 

hange the Venue, and the Plaintiff moved to ſet that aſide, of- ee As 

ring to be bound to give Evidence in the County where the Aﬀion **” ah 

yas laid: Upon Jnquiry the Court found the Plaintiff was AC: 

iner of Commiſſioners of Bankrupts, and could p2ove the AC: 

jqument in that County, Per Holt C. J. The Whole is tranſi- 

tay: Et per Cur, The Converſion is the Cauſe of Action; and 

wot the Alignment; and you are in Place of the Commiſſioners, 

nd the Venue was accozding to the Rule, And Paſch. 12 W. z. 

R. it was held, That where a Rule is made to change a Venue, 

nd afterwards the-Plaintiff would bzing it back again, the Rule 

uſt be, dare aliquam evidentiam de materia in exitu, in the 


County where the Aﬀion was bought, 


Dominus Rex verſus The Mayor of Oxford. Paſch. 
13 Will. III. B. R. 


N Caſe fo2 a falſe Return, the Aﬀion was laid in Suffolk, and 3. 
the Defendant moved it might be lald in Middleſex; and gabe Ram. fs. 
one Reaſon, That it would raiſe Þeats in the County. The Luc. 345- 
rt inclined to do it, but the Plaintiff inſiſted and would not {<2 + 3-4 
ment, and therefoze nothing was done; becauſe he had a Right 

lay it in either County. 


Crockett's Caſe. Trin. 3 Ann. B. K. 5 6 Mod. 
| HE Plaintiff declared of a Pꝛomiſe in Staffordſhire, and « 6) 
the Declaration was delivered in Eaſter-Term : Chetham 
ved to change the Venue. Et per Holt C. J. (The Motion 
ag in Trinity-Term) Unleſs it appears upon the Face of the 
laration, That the Plaintiff was not intitle to a Plea to 
Vol. II. LI2 enter, 


2 


— 
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enter, we expect an Afidavit when the Declaration wag deltverey 
that thereby the Court may be aſcertained, 


Sir Samuel Gerard's Caſe. Mich. 3 Ann. B.R 


2 N Acton of kalle Impziſonment againſt the Sherigg , 
Vid. 18nd. & London was laid in Middleſex, and upon the common gg 
Reym. 33. Davit a Rule was made that the Venue ſhould be changed to Lan 
don; but then it was ſaid that the Officer of the Counter wa; 
ſubje to the Sheriffs, and lo there could be no good Trial, f 
which Reaſon it was removed back to Middleſex. 


Heathcoat's Caſe. Paſch. 4 Ann. B. R. 


(8.) AN Atfon againſt a Lighterman fo2 not delivering Goods 
— pa was laid in London, where they were to be carried, 5 
cone was moved to change the Venue, becatiſe the Damage and Ne 
gainſta Jef was in Kent; ſed non allocatur; fo2 the Neglef is tranſ 
Keber wan, tazy, and not materfal where it was, and the Court will ne 
Goods loſt. Change a Venue fo2 a Carrier, which is the ſame Cale; othn 
Vide 1 Lev. wiſe perhaps in Deceit, oz where there is an affual Yisfeaſanc 
Py Sed per Holt C. J. Mich. 10 W. 3. B. R. fuit dit, That in t 

Aﬀtion of Eſcape, it is not the Courſe to change the Venue. 


Knight verſus Farnaby & al. Paſch. 5 Ann. B! 


(9) R. Knight, Clerk of Aſie of the Norfolk Cfrcuft, byouy 
Clerk of AE IVI an Attion of Afault and Battery againſt Farnaby 


his Aion in gthers, ko; a Battery committed in Kent, and laid the {tion 


Middleſee, Middleſex : Cipon the common Affidavit the Viſne was chang 


nue hall not und upon the Motion of M2. Knight, that Rule was let ali 
be chang'd. and the Viſne bzought back again. Et per Holt C. J. In Str 
' Mod 3, neſs of Law, an Afton fo2 a tranſitoy Batter, as Batter 
1 Saund. 247. muy be laid any where. Tf by Law the Place were — 
6 Mod. 8:- Defendant might give in Evidence, as he does, in criminal 
5 Mod. 223. ſecutions, that the Battery was done in another County : bt 
: ge te Vero the Deteane pon 2e comma A 
radice of change the Venue £02 the endan . | 
— a Pꝛaftice which, as he had heared by old Pꝛattiſers, cam 
viſheiniran- firſt in Ring James the Ffeſt's Time; but that Rule had 1 
began in obtained in Caſes of pzlvileged Perſons, as — b 
be. Jamesrhe who are to attend at Weſtminſter ; and therefoze have - - 
"OAT 7 of laying their Aﬀtons in Middleſex: So it was h 


ale of Mz. Thompſon againit Scroggs. The Plaintiff is ans 
I | 


„„ 


Univerſities and Schools, &c. 6 


i, he is bound to attend the Aſſizes at Norfolk, and to attend 
« Weſtminſter to return the Poſtea's. By the Statute of Weſt- 
miſter Juſticiarii habeant Clericos ſuos irrotulantes; and in Clerks of At. 
er, upon a Queſtion who ſhould return the Poſtca's in Caſe — * 
th the Juſtices of Adize died befoze the Day in Bank, twas . 
jeld the Clerk of Aſlizes ſhould return them. Therefoze he is 
Clerk to the Judge of Afſize, and a Piniſter here above to attend 
won Trials ozdered by ſuperioz Courts, upon Writs of Niſi 
pnus iſſuing out of thoſe Courts, Et per Powel J. The PÞ2ivt- 
extends to Judges Clerks, as well as to Serjeants at 
1a, Barriſters, and Attoznies, fo2 they are bound to be in 
widdleſex to attend their Maſters, and ſo is the Clerk ef aſſze; 
that the Clerk of Afſize was the Clerk of the Judge of Aſſize; 
and ſince the Statute has allowed the Judge of Aſſize to have a 
Clerk, they ſhall not be obliged to return the Poſtca's themſelves, 
tut the Clerk of Aſſize ſhall attend at Weſtminſter to return 


them. 


Univerſities and Schools, &c. 


Hineon derſus Hern. Mich. 8 Will. III. B. R. vide ante 


NToN was libelled againſt in the Univerſity-Conrt * .. 9 
of Oxford, reciting the Statute of E. 6. and Car. 2. vice Chan- 
And the Cuſtom of the Univerſity to have but four bees ent 
Taverns, and that he ſold Wine without their Li. Plea for a 
ace, in Contempt of the Laws of the Univerſity and the ſaid deva of « 
dtatutes; and becauſe a Penalty is inflied by the ſaid Sta. 
2 — cannot hold Plea foꝛ ſich Penalty, a Pꝛohibition 
Ur n e N 


Matthews 


— 
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nee Matthews verſus Burdett. Hill. 1 Ann. B R 


412. 


AL „e. IN a Prohibition the Plaintiff declared, That whereas by the 
thera Probi-& Common Law it was lawful to teach others, and inftrup 
virion lay 10 them in any honeſt Art o2 Science, and that Teaching elt re 
aftical Court mere laica, &c. Pet that he was ſued in the Spiritual Court fo, 
in a Suit for teathing Childzen in the Elements of Gzammar, without Licence 
caching. ,, from the Ozdinary : On Demurrer it was inſiſted fo) the 
out Licence Plaintiff. 
trom the Or- 1}, That the Law favours Means of Livelihood; that Gay, 
the AQ for MAT was equally uſeful to all literate Pzofeſſions, and that z 
preventing Lawyer 02 Phyſician could be no moze without it than a Diyine 
the Grovth That all the Colleges in the Univerſity were lay Coppozations. 
of Schiſm. - E ations 
Quære. that tho' the Members of the College might be all of them Spiri 
S. C. Salk. tual Perſons, yet the Cozpozation was Lay and Tempozal, be, 
4 8 cauſe the Juſtitution and End was Tempozal, viz. to adyance 
Learning, which ſhews that a School-maſter is a Lay Jmylgy. 
ment, and was fozmerly under the Care of the Civil Bagiſtrate, 
Stillingflect's Orig. Brit. 210, 212, 213. That the Common 
Law takes no Notice of it but as Tempozal. Vide 11 H. 4. 4j 
Poph. 170. Reg. 35. And that the only Mention of it befoze the 
Refoanarion, is Anno Domini 1408. Per Lyndewode 282, That 
School-maſters permit not their Scholars to diſpute of Religion, 
under Penalty of being cenſured fo2 Hereſy, to which every Body 
was liable; which P2oviſton was to pꝛevent the ſpzeading of 
Wicklifle's Dodtine: That no Law oz Canon required a Li 
cence till the Council of Lateran, Anno Domini 1215. Decret 6 
Tit. 5. cap. 1, 2, 3. and that is, That there ſhall be a School 
maſter in every Cathedzal, and that he ſhall be licenſed by th 
Biſhop. That the ſeveral Ads of Parliament which require th 
School-maſter's taking a Licence from the Biſhop, ſhew it wa 
not neceſſary befoze, no2 was there any ſuch Uſage oz Patti 
that can be made appear. Vide Stat. 23 Eliz. c. 2. 1 Jac, 1.c, 
14 Car. 2. c. 4. 
2bly, That ik this was a Calling which a Lay⸗Man migh 
follow by the Common Law, a Canon cannot reſtrain him of t! 
L tberty the Law gave him; the Common Law and Cuſton 
the Realm cannot be altered 02 abzogated, but by Ai of Parli 
ment, and therefoze a Canon cannot do it, tho' ozdained byti 
King's Royal Licence, oz afterwards confirmed by his Koz 
Authozity. Vide 12 Co. 72. 2 Inſt. 97, 647, 653, 657. 2 Ro. 
454. Mo. 782. Ratio eſt, becauſe being a Lay-Man, he is n 
repꝛeſented, and therefoze his Conſent is not given, and a9 
cannot be under the Obligation of a Canon without his Conſt 


expꝛeſs 02 implied. In the Pzimitive Church the Laity were 
I [ 


" Univerſities and Schools, &c. 


ent at all Synods. When the Empire became Chziſtian, no 
non was ever attempted without the Conſent of the Empero? ; 
qd his Concurrence included the Aﬀent of the whole Body of 

People; becauſe he had the ſole legiſlative Power in him: 
dub this is not the Caſe of our King; fo2 he has not the whole 

Enllative Power in him: Ergo, his Conſent to a Canon in re 
Fccleſiaſtica, makes it a Law to bind the Clergy, but not to bind 
the Laſty, Vide 20 fl. 6. 13. Br. Ordinary 1. 2 Ro. Ab. 226, 
, (ro. 670. 2 Brownl. 38. Cro. Car. 588. Palm. 379. 

;dly, Where the Common Law oz a Statute gives a Remedy 

n foro ſæculari, whether the Hatter be Tempozal o2 Spiritual, 
ge Conuſance of that Matter belongs to the King's Tempozal 
Courts only, unleſs the Jurisdifion of the Spiritual Court be 
zed by that Statute which gives the Penalty; fo2 otherwiſe 
ne might be twice puniſhed fo2 the ſame Thing. Vide Lit. 
Het. 136, 137. Cro. Car, 229. 1 Mod. 21, 22. 1 Jon. 320. {here 
z Crime which was ptnſſhable in the Eccleſiaſtical Court, is 
made Felony, their Jurtsdif#ion is gone. Foz Note; The Na- 
ture of the Crime is altered, So 2 Leon. 53. 4 Leon. 92. That 
in this Caſe the Ac of Parliament which gives a tempozal Pe⸗ 
nalty, does not ſave the Jurisdition of the Spiritual Court; 
which was urged as an Argument that the Parliament did not look 
ion it as an Eccleſiaſtical Matter; fo2 in all Caſes where Acts 
of Parliament have impoſed farther Penalties in Eccleſiaſtical 
Offences, there is a Saving added fo? the Jurisdiction of the Ec- 
(ſiaſtical Court; ſo is 13 Eliz. cap. 5. Of Uſury, 31 Eliz. c. 6, 
Ar Simony. 4 Jac. 1. Of Dzunkenneſs, 3 Car. f. c. 1. Of the 
Obſervation of the Sabbath, 3 Jac. 1. c. 4. Of Recuſancy. And 
they urged alſo that theſe Parliaments had not added theſe Sa- 
lings, if they had been uſeleſs; but it was their Opinion, That 
mpoſing a Penalty made it a Tempozal Offence, and that their 
Jurisdifion would have been loft without ſuch a Saving. And 
laffly this Difference was taken, That where an Ac of Parlia⸗ 
ment gives a Remedy fo2 a Spiritual Batter in the Tempozal 
ourts, the Spiritual Jurisdition is gone; but where an Ac gives 
Remedy in a Tempozal Matter to be pꝛolecuted in the Spiritual 
Court, yet the Remedy at Common Law remains, as pro vio- 
ata injectione manuum in Clericum. Note; In the Statute de 
reumſpecte Agatis, the Moꝛds are, commiſſum fuit alias, which 
luſt be underſtood ok a Jurisdittion befoze granted to them. 

On the other Side it was ſaid, That the Canon of Lateran 
0c mentioned, was received in England ag well as the other 
anon of the ſame Council fo2 Parochial Tithes, and that it ap⸗ 
{rs by Cuſtom, that the Biſhop is to ſuperintend the Educa- 
i of Pouth, Vide Lyndew. I. 5. tit De Magiſtris, and the ſeve⸗ 
ll Statutes, requiring that he ſhall have a Licence from the 
dinary: And it was ſaid, That the Toleration At did — in⸗ 

uence 


— — p 
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fluence this Caſe, fo2 that did not erempt Men in Plates g 


Truſt from qualifying themſelves accowding to the Rites gf the 
Church of England. | 


N Void and Voidable. 


Hall verſas Biggs. Trin. 2 W. & M. B. R. 


(1) N Debt on a Bond, with Condition to ſtand to and perth 
Order df u. the O2der of the Juſtices, the Defendant pleaded they mah 
ices is not no Oꝛzder; the Plaintiff replied and ſet fozth the Ozder, Th 
void but 


| Defendant demurred, pꝛetending it was a void Oper, am 
voidable- that he was not bound to perfozm it, comparing it to the Caſec 
an Award; but the Court did not think them alike; koz the Oe 
being a judicial Aﬀ is not abſolutely void, but votdable, and coi 
tinues an D2der till avoided, 


Prigg verſus Adams & al. Mich. 4 W. & M. B! 


3 1 Treſpaſs and falſe Impriſonment, the Defendant juſtified a 
Judgment of 1 an Officer under a Ca. Sa. on a Judgment in the Court | 
courrisonly Common Pleas upon a Uerdi foz 5s. fo2 a Cauſe of Adlon: 
voidable. ſing in Briſtol. The Plaintiff replied, and ſet fo2th the piibal 
Vide» f. At of Parliament fo2 eretting the Court of Conſcience i 
3 Lev. 23. Briſtol, wherein was a Clauſe, That if any Perſon being ſut 
5. O. Carth. Action in any of the Courts at Weſtminſter, and it appeared upd 
sl. 350, Trial to be under 40s. that no Judgment ſhall be entered fo t 
366, 497- Plaintiff; and if it be entered, that it ſhall be void. Upon © 
Holt iss. murrer the Queſtion was, Whether the Judgment was (of 
void, that the Party ſhould take Advantage of it in this colla 
2 Sid. 125. ral Afton? And the Court held that it was not; but that it vi 
Raym. 73- ghly voldable by Plea o2 Erro2; as where one is taken on O 
p Erroz; | 

law2y and hath no Addition; (Vide 7 H. 5. c. 5. 8 H. 6. c. 
Bend. 14, 88, 122, 132. 1 Inſt. 259. Dy. 214. 5 Co. 10 a 
ſaid it was not like the Caſe of a Judgment vacated, 2 b 1 

3 ; 
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Thompſon verſus Leach. Hill. 9 Will. III. B. R. === 


427, 465, 
| 476. 
OND of an Infant oz Non compos is void, becauſe the (3. 
Law has appointed no Ad to be done to avoid them; and 2924 of = 
jc only Reaſon why the Party cannot plead Non eſt factum, is, Non Com. 
iccauſe the Cauſe of Nullity is extrinſick, and does not appeat bo. is void. 


in the Face of the Deed, 


Uſes and Truſts. Vito ant 


Lutw. $24. 
Vaugh. 30. 


S. C. 4 Mod. 


Davies verſus Speed. Hill. 3 W. & M. B. R. Rot. 261.8 


5 Mod. 143. 
Parliament 
Caſes, 104. 


USBAND ſeiſed in Right of his UWife : husband (.) 
and Wife covenant to levy a Fine to the Uſe of the #9:20n0a0d 
Heirs of the Body of the Þusband on the Mike be- nanc to levy 
gotten, Remainder to the Þusband in Fee. They 3 
we Iſſue, the Wife dies, the Ilſue dies, and the Þusband dies; . Ut 
d now the Queſtion in Ejeftment was, Whether the Heir of the be Heirs ot 


4 _ 02 the peir of the Wife ſhould have the Lands? Et ide Body of 
er Cur, 


on the Wife 


iſt, Here can be no Eſtate fo2 Life to the Husband by Impli⸗ begotten, che 
tion; becauſe the Eſtate was the Wife's, to which he is agg 


dtranger, Q 5 ** 
dly, This Limitation to the Heirs of the Body of the Hu: 553; .__.- 


nd, &c. was meerly void; fo2 taking it as a Remainder, there 262, 354. 
$110 pꝛecedent Eſtate of Freehold to ſuppozt it; and taking it as 3 Cre: 333. 
hinging Uſe, then it is a ſpzinging erccutozy Uſe, to ariſe | £05325: 
lier a dying without Iſſue, which the Law will not expet ; ſo 1 vent. 372. 
it it is either May void, and yet muſt be one of them: But 5 
Is Caſe the Chief Juſtice held, That a Feoffment to the Ale: Lev. +; * 
A. and his Heirs, to commence four Years from thence, was Hole 73. 
nn as a ſpzinging Ale, and that the whole Eſtate remained to dg. J K. 
Feoffo2 in the mean Time; Co it is if it were to commence 3s. 
Vol, II. M m atter 


at. 
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k — 1 
1 Mod. 98, after the Death of A. without Iſſue, if he die without Ifſue with, 
121,150,237. in twenty Years, 


Ld. Angleſey verſus Ld. Alcham. Paſch. 8 will. Ill. gz 


3 e Trial of this Cauſe at Niſi Prius in Middle, 
Fine levied — Hol C. J. a Caſe was made fo? the Opinion of the 


iz. H. levied a Fine, and afterwards ſuffered a Com. 
refered,” — wherein the Conuſee was Tenant, and there 
wherein Co- d in the Caſe, it was objefted, That the dle Of the 
nuſee was belng no Deed in th ſo2; and tho' the Intent of the Fine 
Tenanr, and Fine reſulted to the Conu * to the Pracipe, pet no Uſe. 
orc — — — — = Car. 3. e. z. Sed non allocatur, 
tended to be fo2 a Common Low the Ale was always intended ** 
Er IT. 
in order to 114, 273. Plowd. : 
make a Te- it muſt be averred. 
nant of the DF ry "Court held the Party was in by the Fine imme. 
F rec hold. 2dly, Che d Cenant to the Præcipe. 
Vide infra, dlately, and ſo there was a goo Tiſes by Operation at 
Lum 373, 30lp, The Statute extends not pled Perſon, and that in 
: Vent. 361. Law, but to ſuch Uſes as are to a thir a 


>. C. Rep. ther the Conuſo2 no2 the Conuſee could aver the Fine to the dl 
Nep. . Q. of a third Perſon ſince the Statute. 


210. 


/ 


ol 3s . 2 
* Tregame werſus Fletcher. Hill. 8 Will. III. B.R, n 
AF ; "ales, Ma 
— udgment in the Gzand Seſſions of Wales, ft 
—— 1 —— the Defendant made Conuſance, That at 


eclared b f ed a Common Recovery; and that 
«Dev 2 Dor eve ot — mubſequent, twas agreed the Recovery 
ſequent, the F 
Pleading thould be to the Ale of B. fo2 the Security - — 
neral, der and that Rent was Arrear, * — — * * — - * 
eRecovery ant. Holt C. J. held, ft, | 
was to ſuch. plead the Oſen were declared by - gy ge 1 2 
Uſes. | bita fuit, &c. quæ 
; ad, Quod recuperatio ha ) 
_ F —— habita fuit to ſuch and ſuch Ales. very are 
may be a- 0 | 
verr'd by Pa- clared by Deed p2ecedent, no new 02 "the Deed an 
ol, a ariance between the 
Te Ta, te Rove, an thr in Cleo a een prevent i te 
id . 5 + 
- Wi ty ſet up other Ales, he muſt confeſs and avoid : Pu 


1 
#077. they are by Deed ſubſequent, new oz other Ales may be aver 


„bene 
x Sid. 160- without ſewing the Deed, tho there be no here might bel a 
6 Mod. 82. caule there was an intermediate Time when there mig um 
1 Lev. 113. Ciſes ariſe by the Recovery accom 
2 Vent. 242. Agreement made, and the | Y 
e 3 Salk. 2 


302. 
Comb. 403 
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u that Agreement; and if a Deed ſubſequent 
nay traverſe thoſe Ales. Adjournatur, quent be let up, the other 
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Jones verſus Morley. Hill. 9 Will. III. B. R. 


PON a Special Qerdii in Ejzetment it was k 
Bowyer being ſeiſed in Fee, in Conſideration wy * Where aCon- 
v Indenture of Leaſe and Releaſe conveyed to A. and B. to the l enure 
ſe of her ſelf in Fee, till the intended Marriage with Edward by Way of 
Morley ſhould take Effet, and until the ſaid Morley ſhould ſettle gan pen 
won her a Jointure of zoo J. per Annum, and then to the ſaid en, the 
Nocley and his Þeirs : The Marriage took Effez, and on the V may bo 
9th Day of January 1665, they covenanted and agreed to levy — 2 
a fine next Hillary-Term; and the Uſe thereof was declared wichour 
yy the ame Deed to be to E. Morley and his Þeirs. After: Vize 
yards, viz. the 31\ Day of the ſame Month, by Indenture be- 7. 
tween the Pusband and Wife, it was agreed and declared, Reder 
Chat the Uſes of the Deed of the 29th ſhould be revoked. Af: cas. 8 
tr this, the ſame Hillary-Term, a Fine was levied; aud this 5. ©: * 
writing of the 31ſt being no Deed, it was reſolved, | ay In 
iſt, Chat by the Agreement of the 29th, the Parties meant a? —— 
1 on — — come twelve Months, and not a Keb. 366. 
| ur f aym. 259. 
dan to that „ 
2dly, That if the Fine had been levied purſi Yo Vent, 278, 
nant, no parol Averment could have been — — . Ab 
(les, 02 that the Fine was not to the Uſes of that Deed, and 74s pens 
urn os — eſtopped to aver the contrary by Parol; . 468. 146 
wy equent, and befoze the Fine, other Uſes may be Dyer 306. 
zy, That ſince the Fine is not accozding to the Moor 789. 
1 Ty be averred, tho' they were declared Ado. _ mn - 
be Ee gens Ren wy OO 
| e Infomation, that 1 
it was relinquiſhed ; and by the ſame Beaſon the Uſe of a b > 3 
ine may be declared by Parol upon an oziginal Agreement, it Hole 321. 
2 this Caſe, where the oziginal Agreement was rc- 
ih eile ot cc without luch Iverment the Fine ſhall be intended 
4thly, Th the firſt Agreement, notwithſtanding the Uariance. 
ad, tho it np TIED arg 
- ng; fo2 where the Con 
= „r ot Tranſmutation, the Uſe is — avs 
n 0 he Party, and tis no Batter how that Intent is ma- 
Wa — 2 it may be known; but where the Conveyance is 
— ovenant to ſtand ſeiſed, there muſt be a valuable 
Vol TR 02 a binding Agreement by Deed, 
> Poms m 2 


Short- 
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— 


S. C. Fareſl. 


3 Salk, 586. Shortridge verſus Lamplugh. Mich. 1 Ann. B. B. 


Holt 621. 

Vide poſt, pl. 

" ag H Bought Covenant as Aſignee of a Reverſion, and gw 

1 „ ed, That the Leſſo2 in Conſideration of 51. bargained ann 

and Releaſo fold to him fo2 a Pear, and afterwards releaſed to him and ji; 

be pleadedto Thejrg, virtute quarundam Indentur barganiz venditionis & relay. 

Heir * tionis necnon vigore Statuti de uſibus, &c. he was ſeiſed in Fee; 

no Confide- And it was objeſted, That the Ule muſt be intended to be to the 

vears, nor Relefſo2 and his Heirs, becauſe no Conſideration of the Relez; 
aid ro whoſe N02 expꝛeſs Cie appeared by the Pleading; ſo that without cong. 

3 it dering the Operation of the Convepance, the Queſtion was upon 

rended to be the Pleading, Whether the Ale ſhall be intended to the Releſſyy, 

roche Uſe of unleſs it be averred to be to the Releſſee ? Et per Holt C. J. 

theRelea'®® to which the reſt agreed, 

Dyer 146. This Way of Pleading was certainly good befoze the Statute 
27 H. 8. fo is Plowd. 478. and many Pꝛecedents in Co. Ent, of 
Feoffments averr'd in the ſame Manner; fo2 the Uſe was a Patte 
that was extrinſical to the Deed, and depended upon collaterq 
Agreements at Common Law, and then the Uſe might, as ſac 
the Statute of Frauds by Writing, be averred by Parol, am 
therefoze in pleading the Conveyance was taken to the Uſe of 
him to whom the Conveyance was made, till the contrary ap 
peared; if it were otherwiſe, it onght to come on the other 
Side; and 27 H. 7. has not altered the Courſe of Pleading 
which fs rather confirmed by the Statute ; becauſe, - if now th 
Uſe be conſtrued to be to the — * 02 Feoffoz, the Conbey 
ance will be to no manner of Purpoſe, it being ill the old Cſtat 
to which the old Warranty and other Qualities remain annere 
whereas befoze the Statute there might be ſome End in making 
the Feoffment, viz. to put the Freehold out of him and pycver 
Wardſhip; and Co. Lit. goes no farther, than where there is 
Feoffment to particular Uſes and Eſtates, the Reſidue of th C 
Ce ſhall be to the Feoffoz, which is reaſonable, fo? the raiſin 1 
thoſe particular Eſtates appears a ſufficient Reaſon fo2 the Co wn 

. Whether beyance. And Powel J. doubted, Whether there could be a i 4 

there can be ſulting Uſe on a Leaſe and Releaſe, unleſs where particular Al 1 

« reſulting are limited; fo2 this May of Conveyance is grounded on the a S | 

42 cient May of Releaſing at Common Law, wherein there wis ny 

by Leaſe and Merger of Eſtate, which is a good Conſideration, as where" 11 

Vid 1 Lev. Lefſo2 confirms to the Lefſee and his Þcirs, In Erroꝛ of a Ju. 


30 ment of C. B. which was affirmed, a = 
* . lt 
eh 


s 


o. 


[ 


fee, 


4 | | Brovght 
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Vide 1 Chan. 


Broughton verſus Langley. Hill. x Ann. B. R. K 476 


Lutw. 823. 


NE ſeiſed of Lands in Fee, deviſed them to Truſtees and. (.) 

their Þeirs, to the Ales, Jntents and Purpoſes herein af: = 
r mentioned, viz. to the Intent and Purpoſe to permit A. to their Heirs, 
receive the Rents and J2ofits fo: his Life, and after that the va, T*v © 
Cruſtees ſhould ſtand ſeiſed of the Pzemiſſes to the Uſe of the kale there. 
pcirs of the Body of A. with a P2oviſo, that A. with the Con- fits for his 
{nt of his Truſtees, might make a Jointure fo; his Wife ; and e *04of 
the Queſtion was, Whether A. had an Eftate-tail executed, 02 ſtand ſeiſed 
not? And it was adjudged he had. Holt C. J. pꝛonounced the — Uſe of 
Judgment ok the Court, and gave theſe Reaſons: 1ſt, That a. Pods i. 
this would have been a plain Truſt at Common Law, and what * Use in a. 
it Common Law was a Truſt of a Freehold oz Inheritance is Tale bara 
recuted by the Statute, which mentions the Moꝛd Truſt as well s. C. Eg. 
as Uſe; and the Caſe in 2 Vent. 312. Burchet and Durdant, is Ab. 383. N.. 


I Lutw. 814. 


not Law; and that the Change of Erpzeſſion in the pꝛincipal Hole 308. 
Caſe by uſing the (Wozd permit in the firſt Clauſe, which are : Veor. 311, 
dans of Truſt, and afterwards making Mention of a Uſe, is bee 
immaterial, in regard Truſts at Common Law and Uſes are was or would 


equally executed by the Statute. have been a 
Truft at 


2dly, Twas held, That a Power to make a Jointure, does common 
not neceſſarily exclude an Eſtate in Tail, o2 an Intent to give it; Ea», is finco 


tecauſe Tenant in Tail, without diſcontinuing o2 barring the ene 
Call, cannot make a Jointure ; and ſo this Power has its Uſe, cues. 


1 Vent. 232. 


Adams verſus Tertenants of Savage. Hill. I Ann. B. R. ITY 


— Sr ,, ww WS Sow 


— 


— 


8 we SY 
Na Scire facias on a Judgment againſt Tertenants, it wag Lereandke- 
3 by Special Uerdi#, That one Savage being ſeiſed in 8 
fee, conveyed by Leaſe aud Releaſe to Truſtees and their *heirHeirsto 
heirs, to the le of himſelf ko: 99 Pears, Remainder to the ne rea. 
Uſe of the Truſtees fo2 twenty-five Years, Remainder to the Reauinder” 
vers Pale of his own Body, Remainder to his own right Heirs; te rde Vie of 
Ir Queſtion was, Whether Savage was Tenant in Tail, oz on: fer 2 Teer, 
| ) Cenant fo2 Pears? And the Court held the Limitation to the Remainder ' 
dars Dale of the Body to be void, becauſe there was no pzece- e 4. 
ils Cſtate of Freehold limited to ſuppozt it; and it hall not be Body: Ne. 
lied contrary to the Intent of the Conveyance, and if it wainder to 
eld be implied, it muſt be out of the Eftate given to the Þeirs Male ;evoid 
the Body, which cannot be, becauſe this is a new Uſe; where: for want of a 
{ reſulting Uſe is always from the old Eſtate, and Parcel of crbelg 
© Ale; and here the Eſtate takes Effet by Tranſmutation 239. hin 


| wotclion out of the Seilin of the Truſtees; and not like Fen- TEK 290 
wick 3 alk. 321, 
Holt 179. 
Lilly Ent. 
398. 


— — 


Se 


> — I AMI 


— — — 
— — — — 


— 


680 Uſury and Extortion. 


Mod. Caf. wick and Milford's Caſe, where the Owner covenanted to fed 

26 ' ſeiſed to the Heirs of his Body: And yet per Powel J. Eben , 

Fareſl. 15. that Caſe, if there had been an expꝛels Eſtate limited to the C0 
venantoz, it had been otherwiſe. i 


Pye verſus George. Mich. 9 Ann. In. Canc. 


(8.7 2 STE Es appointed to p2eſerve contingent Remainders 
— 0 did join in a Conveyance to deſtroy the Remainder eo 


to bar a con- 


ringent Re. A San was bo2n; and this was decreed a plain Bꝛeach of Try 
i 4 rezch AND that whoever claimed under this Conveyance, having Natic 


1s a Breach 


of Truſt. ok the Truſt, 92 by a voluntary Settlement, ſhould be liable t. 


— make good the Eſtates, Per Harcourt, Lozd Keeper, 


28, 296, * 


8 Uſury and Extortion. 


Cro. Car. 283, 


Domina Regina verſus Smith. Paſch. 4 Ann. B.R 


(1), NDICTMENT was at the Seſſions befo2e the Juſtices 
— the Peace at Hicks's Hall fo: Uſury, contra formam Statut 
not Juriſ- and Judgment was againſt the Dekendant, upon which 
dien upon 1 Crit of Erro2 was brought in B. R. and the Judgment 


of Uſury. verſed; fo2 the Juſtices of the Peace have no Jurisditton in t} 
Caſe. : 


Domina Regina verſus Baynes. Paſch. 5 Ann. B! 


I PON a Certiorari this Oꝛder was removed, (lhereas 
Extortion Complaint in Writing at this Seſſions, erhibited tot 
ought ro be Court againſt R. B. Clerk of the Peace, R. B. was charged vi 
e divers Misdemeanozs in his Office, viz. That he erated 
Defendant One A. the Sum of 8s. fo2 a Subpcena, and did compel ont 
took it ex · tg pap him 95. mo2e than his due Fee; and it doth appear 1 


core” Nos. Evidence, That the laid R. B. misdemeaned himſelf in his 9 
192. 4 5 f 


Holt 512, 
514. 


. * 3 r 


6 
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—ertozting of th? ſaid A. by Colour thereof 5s. moze than was 
wc, and of the ſaid B. 9s. moze than was due; this Court doth 
charge and remove him from the ſaid Office of Clerk of the 

ace. 
— 4 By 1 W. & M. Seſſ. 1. cap. 21. ſect. 4. It any Clerk of 
the Peace do misdemean himſelf in his Office, and thereupon a 
complaint and Charge in Writing of ſuch Yisdemeanozs be 
hibited againſt him to the Seſſions, the Seſſions ſhall dil⸗ 
gage him. It was agreed by all, That if here was not a 
charge of Extoztion againſt R. B. then he was not removed; 
iu the Juſtices have only a Special Authozity to execute as the 
etatute appoints, and the Af ſhall be conſtrued fri#ly, becauſe it 
xmives the Defendant of the Benefit he has by Magna Charta, 
being tried per Pares. The Juſtices of the Queen's Bench 
ring divided, it was adjourned into the Erchequer-Chamber, 
where Gould and Powys Juſtices, Smith Baron, Ward C. B. 
nd Trevor Chief Juſtice of the Common Pleas, held this a 
uod Charge of Extoztion, by Reaſon of the Viz. which parti⸗ 
mlarizes the general Charge, and incozpozates what follows 
ftcr it with what went bekoze it. Cited 2 Brownl. 151. 1 Vent. 
„ Weſt's Preced. 97, 130. 1 Sid. 91. 1 Keb. 357. Holt C. J. 
dwell and five moze Juſtices contra. Before the Viz. all was 
ce Recital and alſo general, and no general Charge is by Law 
lowable in any Caſe but Barretry, which in its Nature muſt 
inſiſt of a Peap and Multitude of Particulars; but that in this 
aſe it ought to be certain and poſitive; becauſe he is charged with 
Yisdemeano2, and ought to know what he is to anſwer to; he 
j not only to be fined, but to loſe His Freehold; and where a 
jan is to loſe any Part of his Pꝛoperty, he muſt have a certain 
harge againſt him; the Ack requires the Cauſe of Removal 
ud be in Writing, that the Cauſe may appear, and that he 
have the Benefit of Appeal; and theſe Articles are in the 
ture of Inkozmations; That what went befoze the Videlicet 
ig only Matter of Recital, and a kind of Title to the Articles, 
{Charge begins at the Videlicet, and then it does not appear 
t theſe Disdemeanozs relate to his Office: It is not ſaid that 
took thoſe Sums extorſive & colore officii, and a Man cannot 
charged fo2 Ertoztion without charging him with af#ing ex- 
we, which are Wo2ds as neceſſary as Proditorie & Felonice. 
this Caſe non conſtat but 8 s. was his Fee. The Charge 
ud have been, either that 3 s. was his Fee; and that he co- 
| officii ſui extorſive took & s. 02 generally, That he colore 
1 ſui injurioſe & extorſive took 8 s. pro. feodo, &c. In Convie- 
ily, They held, That what followed upon Evidence befo2e — 
luſtices, does not help; becauſe tis no Part of the Charge: Evidencevil 
the Oꝛder quaſhed. Note; This Repozt is only of the vor supply 


t of what was ſaid in R. B. — 


&; The Stat. of Uſury is not pleadable to a Bottomry-Bill or 
„ &. 1 Lev. 54. 2 Lev. 7. I Show. 8. Wager 
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1 Leon. Caſ. ä ; 
1 Wager of Law. 
— El. 790. 
3 Leon. Caſ. 


„ Anonymus. Trin. 11 Will. III. B R. 


Method vf A fm of Debt was bzought on a By-Law, the de 


performing fendant waged his Law, and a Day was given yg 
— of the Roll fo2 him to come and make his Law, and ng 
. upon the laſt Day of the Term he came: And Nor 
fo2 the Plaintiff inſiſted, That if he ſwear faifly oz raſhly, 
without Reaſon, the Court is not bound to receive him to! 
and p2ayed a Day to ſpeak to that Point, Sed per Holt C. 
We can admoniſh him; but if he will ſtand by his Law, we ca 
not hinder it, ſeeing it is a Method the Law allows; and t 
Defendant was ſet at the right Co2ner of the Bar, without tl 
Bar, and the Secondary asked him, Ik he was ready to wage! 
Law? he anſwered, Pes; then he laid his Hand upon the Bo 
and then the Plaintiff was called; and a Queſtion thereup 
aroſe, Whether the Plaintiff was demandable ? And a Diverſ 
Bro. Non- taken where he perfeits his Law inſtanter, and where a Dayisq 
uit 1. ven in the ſame Term, and when in another Term: As to 
laſt, they held he was demandable, whether the Oay given ! 
in the ſame Term oz another: Then the Court admoniſhed hi 
and alſo his Compurgatozs, which they regarded not fo much! 
to deſiſt from it; accoꝛdingly the Defendant was (wo2n, That 
owned not the Money modo & forma, as the Plaintiff had! 
clared, no2 any Penny thereof. Then his Compurgatozs in 
ing behind him, were called over, and each held up his rig 
Hand, and then laid their Hands upon the Book, and ſwore, C 
they believed what the Defendant ſwoze was true. Per North 
This will be a Reaſon fo2 extending Indebitatus Aſſumpſits furtl 
than befoze. Holt C. J. We will carry them no farther. 


Note; This ſeems to be the Caſe mentioned Pl. 2. to i 
happened in B. R. about two Pears befoze, and not to be Li 


_——— 
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Wager of Law. 


as _ "4 
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A ; 


Mood verſus The Mayor of London. 2 Martii 1701. h 
At Guilhall Chamber. holt 749, 


369. 
Vide 2 Ley. 


Debt fo2 the Penalty of a By-Law the Defendant waged 2 4.3 
his Law; and it was over-ruled in the Court of the Lo2d Wager of 
$9y02, and a Commiſſion ok Erro: ſued out befoze Holt C. J. . Bebe 00! 
Ward Chiet Baron, and other Commiſſioners. Et per Holt C. J. By-Law, nor 
Debt on a By-Law made by a Cozpozation, is founded on the aon 
rirong ok the Party in not ſubmitting to the Ozder of the Go- Wrong is 
dernment of the Cozpozation, and it ariſes from his Contempt ſuppoſed. 
ud Diſobedience, and in ſuch Cafes no Wager ought to be al- Keb. 335. 
wed: So it is in Debt fo2 an Eſcape, fo it ſuppoſes a Wrong, : Lev. 142, 
Wind the Action lies not againſt the Executozs: So it is in Debt 3 
1Subſtration of Cithes: So it is in Debt againſt an Erecutoz ? Len, 


Lev. 15. 
(na Devaſtavit, becauſe it ſuppoſes a Wrong, and therefoze the : Roll, abr. 
ime Ation lies not againſt the Erecuto? of the Executoz. wo 


By Common Law, if a Contract was ſecret and wanted Wit- 

ſes, it was a Paivilege on the Plaintiff's Side as well as 

je Defendant's; fo2 if the Contraſt was ſecret, the Plaintiff had 

he Privilege of putting the Defendant to his Path. This ap⸗ 

tus from Magna Charta. Nullus ballivus ponet aliquem ad le- 

xm manifeſtaw, nec ad ſacramentum ſimplici loquela ſua fine 

ſibus fidelibus. Bekoze this, the Plaintiff, on his Declaration 

on bare Affirmance, might make the Defendant ſwear there 

is nothing due. At this Dap, if the Plaintiff pꝛoduce Ulit- 

ts to prove his Demand, the Court may put the Defendant 

wage his Law; and in ſuch Caſe the Defendant is not at 

berty to croſs-eramine, no moze than where the Plaintiff in a 

ohibition pzoduces Mitneſſes to pꝛove his Suggeſtion. 

No Wager lies but where the Debt ariſes from a ſimple Con- Wager lie in 

it that is ſecret, and not where the Aﬀion is founded on any cee, 
ging that is notozious. In Account, if the Receipt was by of he blain- 
Defendant, the Defendant may wage, not if by the Hands of — not of 4 
jitd Perſon : Jt is true, the Law is otherwiſe in Detinue on 35055. 

Bailment; fo2 tho' the Bailment was by the Hands of a third tinue, whe- 
lon, the Oefendant may wage his Law; but here the Bail- er ee ker 
tis not traverſable, but the Oetainer, and that is the Point the Plaintiff 

dhe Aion, and the Redelivery might be pꝛivate. OF a SITanger. 

In Debt on an Arbitrament (I intend where the Submiſ- m Debr _ 

is by Parol) the Defendant may wage his Law; becauſe, 
the Arbitratozs, who are Strangers, are concerned, yet the 

ſion might be ſecret; and that is the Foundation from 

ce the Debt ariſes. . 

Debt fo2 an Amerciament in a Court-Saron, the Defen: in Debt for 
nay wage his Law; the Reaſon is, becauſe the Batter is n drei 

nal Galue which concerns the Lo2d only, tranſa#ed in Pais, Cour B. 
Vol. II. | Nn which ron 
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Bur nor on which might be without his Knowledge: But in Debt oy 
10 une. Judgment in a Court-Baron, the Defendant cannot wage 15 
Baron. Law; fo2 the Judgment could not be but by Confefligh o; Ro 
: Mod. 1. dick, and it was in a pzoper Court; all which the Defendant en 
not by his bare Dath falſify; and the Authoaities to the contezyy 
are not Law; And ſo it is in Debt on a Judgment in a Coyrt at 
Ancient Demeſne, Br. Ley gager 11, 34. 
Lies not in In Debt fo2 Rent on a Leaſe-Parol, the Defendant cannot 
Deb: for wage his Law, becauſe his Occupation is notozious, which i 
the Reaſon, better Reaſon than becauſe it ſavours of the Realty, and jc j 
in Account against a Bailiff fo2 the ſame Reaſon, his Manage 
ment and Tranſafion being notoztous. | 
Not in Debt. In Debt bzought by a Gaoler againſt his Paiſoner foz chen 
60 Meat ang und D2ink, the Defendant cannot wage, not becauſe the Gaul 
Drink. is obliged to find him Qituals; that is not true, as appear 
Plowd. 68. a. but becauſe the Defendant is in Durance, and t 
Plaintiff cannot take Security from him fo2 Repayment, in 
Bond will be void, ſo that he muſt be content with a ÞP2omiſe 
And he did not deny the Caſe of 9 Co. 87. b. 88. a. which uu 
Debt by a Labourer ; it is but juſt that the Plaintiff ould py 
he was retained, rather than that the Defendant ſhould be n 
to wage his Law. 
Tn Debt on a By-Law made by a Company, the Oefendant| 
a Caſe cited to be in B. R. about two Years befoze, wagedj 
Law; but Holt C. J. ſaid it was, becauſe the Counſel fot 
Plaintiff did not challenge it; fo2 he wondered at it then; 
this is not ſo ſtrong as Debt on a By-Law by a Coppontis 
fo2 this obliges all Strangers without Notice; but the other 
ly their own Members, till Notice : And the Chief Juſtice] 
nied the Caſe fn Co. Ent. 118. and the Caſe 2 Ro. Ab. 106. U. 


Note; A Bailiff may not wage his Law, but a Receiver n 
Cro. El. 790. 


po 5 85 ä — __— 


Vide 2 Inſt, 


WARRANTY. . 


Cro.Car.g$3. 
Cro. El. 72. 
Lutw. $53. 

Stat. 4 & 5 
Ann. C. 16. 


Smith verſus Tyndal. Paſch. 4 Ann. B. R. 


Court: Maximilian Taylor being ſeiſed in Fee made his 
ill in the Pear 1674, and thereby gave ſeveral perſonal 
Legacies; and amongſt others, four Coats to four poo? 
Boys of the Parich ok J. S. fo2 ever; and then he deviſed all his 
lands, Tenemeuts and pereditaments whatſoever, and likewiſe 
il his Goods, Chattels, Money, and perſonal Eſtate, to Mar- 
zcet his Mike, and her Aﬀigns, and made her Executrir, and 
ft 1000 l. perſonal Eſtate, Margaret married Archibald Tyn- 
al, and they two by Indenture covenant to levy a Fine to the 
aſe of them two fo2 their Lives, Remainder to Archibald and 
is Heirs with Marranty, and acco2dingly a Fine was levied. 
iff, The Court held this Deviſe to Margaret was a Fee, be- 
zule it was ſubjet to a perpetual Charge. | | 
2dly, That in Caſe it was not, yet that the Heir of Margaret 
pas bound by this collareral Marrantp. 
Ay, That tho' a Ceſtuiq; Uſe is in the Poſt, and not in the Ceſtuiq; Uſe 
kr, yet he may take Advantage of a Warranty annered to his myik-40: 
ate, accozding to Lincoln College's Caſe; ratio eſt, becauſe Warranty 
the Statute of Ales, the Eſtate in Law in Poſſeſſion is mende 
tansferred to his Uſe, and he is Tenant of the legal Eſtate,; co. 58, 59, 
ld has all Advantages that the Tenant had befo2e to defend his &c- 
fate; therefoze he may rebut, fo2 that is to defend; but he 7.75 3; 
not vouch, fo2 that is to recover in UAalue fo2 the Loſs. 
athly, The Court held, That the Plaintiff in Ejeftment may Plaiorif in 
ice Title by a collateral Warranty, and give it in Evidence as nm 
5 Title, accoding to 10 Co. 97. So if a Diffeiſo2 dies after Title by « 
e Years quiet Poſſeſſion, and the Diffeiſee enter, the Heir may — 
intain an Sjeckment, fo2 the Right of Poſſeſton belongs to 
f Heir, tho' the meer Right be in the Diſſeiſee: So if a Man 
tts by Wrong and diſſeiſes another, and continues twenty 
ts in quiet Poſſeſtion, yet in theſe Caſes, if a Writ of Right 
te bzought, and the Mile joined upon the meer Right, the 
{017 muft be fo2 the Plaintiff, notwithſtanding the Statute of 
ations in the one Caſe oz the collateral Warranty in the 


Vol, II. 


[ Ejectment, a Caſe was made fo2 the Opinion of the 


Nn 2 5 hly, 


ö 
' 
i 
| 
| 
: 
4 
' 


| Waits, Eſtrays, &c. 

— — 5thly, That Rights of Entry are bound by collate 

by collar ty = well as Rights of Adtion. 5 5 dunn. 
arranty. 6thly, That no Warranty ertinguiſhes a Right, but o 

— «16,92 bars it as long as the Warranty continues in Foxee; tov 

Warranty CQUarranty be releaſed, the ancient Right revives, Litt. (. * 


binds, not 
extinguiſhes 
a Right. 


Vid. Cro. El. . 
Ge Waits, Eſtrays, &c. 


9 Co. 28, 
1 Kecb. 509. 


Henly verſus Walſh, Mich. 4 Ann. B. R. 
RESPASS fo2 his Þozſe : Defendant pleaded, That 
one Pooly was Owner of the Þozſe, and that the bon 
dering Satil- eſtrayed out of his Poſſeſſion, and came to the Hand: 
faction. of the Plaintiff, and that he by Command of Poo 


288 B b. demanded the Hozſe within a Year, 8c. and tendered Amen, 
284. p. 2, 3- und that the Plaintiff refuſing to deliver him, he took him. C. 
Rep. A. Q this there was a frivolous Replication, and upon that a Denur 
Holt 563, ter. Et per Cur, | 

iſt, Mithout telling any Parks oz making any Pꝛook 9 
Pꝛoperty (which may be done upon the Trial) the Owner mi 
ſeiſe his Þozſe where he finds him. Vide Co. Ent. 40, 170. 

Raſt. 680. 7 H. 6. 2. 44 E. 3. 14. Br. Eſtray 1. 
And 2dly, Tho' the Defendant does not plead direfly that 
tendered Amends, but only that he demanded the Iozſe profer 
do Satisfaction; yet the Court held this a direct Affirmation, li 
the Caſe of Warrantizando vendidit ; where the Participle i 
firms as direfly as a Uerb; ſo dans plagam mortalem ig 1 

enough. Vide 2 Cro. 630. 4 Co. Long's Caſe. 
AndinPlesd. 3dly, The Court held, That tho' it was ſaid he tender 
ing ir, be Amends generally, and did not expzeſs any certain Sum, pete 
need not | Was good in this Caſe; and a Difference was taken between 
rain Sum. Caſe and that of a Tender of Amends fo2 a Treſpaſs. It! 
of a Treſpaſs if the Defendant pleads a Tender of Amends, 
muſt ſhew what he tendered ; fo2 he muſt Tender a certain ll 
and the Law puts this Difficulty upon him, becauſe he is! 
Wrong-doer, and the other is confeſſedly a Party injured: | 


5 


Owner of a 
Stray may 
ſleiſe it, ten- 


| Weights and Meaſures. : 687 


Owner of the Stray is no Wrong-doer, and it is impoſſi- 
ic he ſhould know how long his Hozſe had been in the Lozd's 
cyſtody, no: how much will make a p2oper Satisfattion. 

another Exception was, That the Defendant does not aver 
the Amends tendered was refuſed, Et adjournatur. Vide Cro. 
1.888, 889. 1 Ro. Ab. 879. 2 Ro. 92. 1 Sid. 13. 


_— 


Lamb. 356. 
Dalr. 146, 


153. 
Baker's 


Pominus Rex verſus Flint. Mich. 10 Will. III. B. R. 9 


In Indict- 


HE Defendant was indicted fo2 not making his Bꝛead ment for . 
of lawful Weight, and demurred to the Indlament; Bread. it 
and Hz. Buxton took Exception, That it was only de- not enough 
bitum pondus minime habens, not ſhewing how much ie nad r 

dium pondus was, and what was wanting; and this was due Weight, 
eed to be a fatal Exception by Holt C. J. And whereas it was uz 

id the Demurrer had confeſſed a Deficiency, the Court Held what 1. due 


e Demurrer confeſſed nothing but what was well pleaded, Weight, 3 


B. R 242. 


Weights and Meaſures le 
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Mo 


22 K. Wills and Teſtaments. 


Revocation 
592. 


Shires verſus Glaſcock. Paſch. 3 Jac. II. C. B 


The _— PO Na feigned Iſſue, the Queſtfon was, Whether the 
within the Will was made accozding te the Statute of Frans: 
Statute of Fo2 the Teſtato2 had deſired the Witneſſes tg go into 
— -— another Room, ſeven Yarps diſtant, ta atteſt it, in 


mightſeethe which there was a Window bꝛoken, th2o' which the Teftaty 
2 might ſee them. Et per Cur, The Statute required atteſting 
pleas'd. in his Pꝛeſence, to pꝛevent obtruding another Will in Place of 
S.C. Eq. Ab. the true one: It is enough if the Teſtatoꝛ might ſee, it is not 
. neceſſary that he ſhould actually fee them ſigning ; fo? at tha 
Rate if a Pan ſhould but turn his Back oz look off, it woul 
victate the Till. Here the Signing was in the Giew of th 
Teſtato2; He might have ſeen it, and that is enough. So 


the Teſtato2 being ſick ſhould be in Bed and the Curtain dꝛaun 


WITNESSES. 


ide Title Evidence and Proof, p. 555. 


S. C. 5 Mod. 
1 5. 
3 Lev. 426, 


bominus Rex verſus Crosby. Paſch. 7 Will. III. B. R. 27, 


Skin. 578. 
Holt 753. 


N a Trial at Bar koz Iigh Treaſon, the Pꝛiſoner, a ns wig 
Y2. Crosby, took Exception to Aaron Swith's Eyidence, * 461. 
having ſtood in the Pillozy upon a Judgment in an 91907475 
Infomation againſt him fo2 a Libel. 2. Solicitoꝛ and 
$1, Cowper inſiſted, That the Jnfamy flowed from the Crime 
and not from the Puniſhment, and that Pz. Smith's Crime was 
not infamous, noz did it deſerve ſuch Puniſhment. Holt C. J. 
vithout determining this Point held, That Aaron Smith was whether the 
oed by the general Pardon of 2 W. & M. which operated by rx 
Way of Reſtozation, and made him a new Creature. 3 Lev. 427. Crime ws 
lige the Caſe of Cheſter cerſus Hawkins, That the Diſability Judgment of 
uns from the infamous Judgment, and not from the Nature of c ory. 
the Crime; fo2 if a Man be convick fo2 a Cheat, and adjudged vide ance 
0 and in the Jillozy, he cannot be a Witneſs; otherwiſe if he 461, 517. 
tc not adjudged to ſtand in the Pillozy: Alſo they held the In⸗ Tareg 10, 
amy was by the Judgment to ſtand in the Pilſo2y, and not from Hob. 59. 
thc actually ſtanding there, and that he was diſabled to be a Clit. New. 74. 
jeſs, tho he never ſtood. Nota; Jn theſe Caſes the Diſability 
5 a Conſequence, and the Pardon, which makes him de cxtero 
i new Creature, diſcharges all Conſequences, Dependencics, 
ke, And therekoze in the Caſe of the King and Weeden Ford, The King 
ch, 12 W. 3. B. R. The Queſtion being where the King could Piave“ 
pardon the Oiſability, and where not? Holt C. J. took this where it is 
Difcrence; TUhere the Diſability is only the Conſequence of the —_ — 
ldgment, the King may pardon it; but where the Diſability is jusgwent, 
part of the Judgment it ſelf, the King's Pardon will not *tcrviſe 
de it away; therefoze if a Pan be convit of Perjury on the ne 7" 
tatute, the King's Pardon will not reſtoze; fo2 it is not a char Caſe a 
mſequence, but Part of the Judgment, viz. Quod impoſterum 2 
1 fit receptus ut teſtis. Vide Co. Ent. 368. But a Pardon 
At of Parliament will reſtoze him in that Caſe. Quod 
iv, Quzre of a Perjury at Common Law; and if the Law 


be 


— 


— — 2 


8 — — 
— — Fd — 


— — * 4 — — — * — — N 2 


— 


* 1 ä * * X. 


D 
be the ſame; fo2 there the Diſability is only a Conſequence, ar 
not Part of the Judgment; otherwiſe if a Jury be convit in . 

Attafnt. Raſt. 86. a. 4 


Pirman verſus Maddox. Hill. 11 Will. III. Cory, 
Holt C. J. At Niſi Prius in Middleſex 


Shop-Book [NDEBITATUS ASSUMPSIT on a Tayloz's Bil: « 
— * as the Trial coram & per Holt C. J. a Shop-Book was allow, 
Proof of the Ed fo: Evidence, it being pꝛoved that the Servant that wut the 
Servant? Book was dead, and this was his Hand, and he accuſtomed t. 
Hand, wo make the Entries; and no P2oof was required of the Dellben 
Entries, he Of the Goods; and the Chief Juſtice ſaid, it was as good Ey 
veing dead. Dence as the Pꝛook of a Witneſs's Hand to an Obligation, am 
281, 28s, he held, That tho' the Stat. 7 Jac. 1. c. 12, ſays, d Shop- 00 
555 „ FChall not be Evidence after the Year, &c. That it is not of it ia 
& Farcl! 9- Evidence within the Pear. 


1 Vent. 151. 6 Mod. 248. 1 Salk. 285, 286, 287. Fareſl. 129. S. C. Holt 298. 


Dominus Rex verſus Ford. Mich. 12 Will. III. BI 


Prifortr ba. L PON a Special Commiſſion iſſued out of Chancery, 2 
ving eſcaped Tnquilition was taken, which found, That Weedon For 


may y had committed five voluntary Eſcapes : Ford traverſed, and uyg 
— the Trial, one who was ſuffered to eſcape, but was returne 
cape volun- d gain, was produced to be a Witneſs : And it was oben 
7, vpod . That this was to fave his own Bond which he had given to be 
an Inquiſi true Pꝛiſoner, and would intitle him to an Afton of falſe 3 
tion for the n2jſgnment againſt the Marshal, and compared it to the Caſe i 
Ofkceapainſt an ulurious Bond. Sed per Cur', The Bond given by the Pr 
Poſt pl. 5 loner is a Collateral Matter to the Eſcape; and the Conſequent 
of his Evidence as to that Bond, is not materfal to Diſable . 
being a Witneſs; and it is not like the Caſe of Uſury; fo! th 
renders the Bond void; and this is a Matter p2ivately tranſal 
ed between the Party and the Officer, of which there can be 

other Evidence. 
2dly, That this Witneſs was convi# of Barretry, and ti 
Reco2d p2oduced ; but the Judgment was, ta be fined 
Marks, and not to ſtand in the Pillozy: On the other Slde 
was argued, That a bare Convittion of Perjury would take al 
The Nature One'S Evidence, becauſe it is an infamous Crime; but not lo 
of rveCrime Borretry, which was not of an infamous Nature, without an! 
on not of famous Puniſhment, as the Pilloꝛy. Curia contra. Pe fs dial 
be Puoiſh- by the Convittion, fo2 tis not the Nature of the Puniſh 
ye 1d ang but the Nature of the Crime and Conviition that creates! 
vide ante Jhfamy. 
pl. 1. 5 Ch 


. 
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Then twas inſiſted, That he was pardoned by the late gene- eh. 


al Pardon. Et per Holt C. J. It one be convict of Perjury 513,514,689 
an the Statute, he cannot be reſtozed to his Credit by the 5 Mod. 168. 


Nng' Pardon; fo2 by the Statute, tis Part of the Judgment, — 2 


jat he be infamous and loſe the Credit of Teſtimony; but he 
ay by a Statute-Pardon. But in other Caſes, where the Jn- 
any is only the Conſequence of the Judgment, the King's Par- 
n may reſtoze the Party to his Teſtimony, Þeld upon a Trial 


it Bar. | 


Anonymus. Paſch. 13 Will. III. B. R. 


ra Uitneſs going to Sea be by Rule of Court eramin'd up: Deoliidn * 
on Interrogatozies befoze a Judge, and the Trial come on be: a Wirneßex- 
ye he is gone, his Depoſition ſhall not be read, but he muſt ap- ro 


ar; fo2 the Rule was made on Suppolal of his Abſence. cauſe goin 
beyond Sea, cannot be read if he be in England. Vide ante 555, &c. ib. 


Inter Oxenden Bat. and Penerice. In Canc'. 


\ Queſtion was in Chancery, Whether a Legatee could be a (5. 
Witneſs againſt a Will ? Et per Cur', upon Debate, The Legatee may 
uon why a Legatee is not a Witneſs koz the Will, is, be- enn en 
uſe he is pꝛeſumed to be partial in ſwearing fo2 his own Inte- wit. 

. But the Legatee, when he ſwears againſt the Will, [wears Vi ante 
jlnſt his Intereſt, and ſo is the ſtrongeſt Witneſs, r * 


vol. I. 1 Words 


Meer Words in General. 


Smith verſus Wood. Mich. 5 W. & M. B. . 


6 2 I IBEL in the Spiritual Court fo2 theſe Moꝛds; You wr; 


Whore-ma- a Rogue, Raſcal, Whore-maſter, and Son of a Perjurec 
aps en Affidavit- Bitch. Selby moved fo2 a Pꝛohibition, and a 
ant vs ang the Wows being waived but the Wozd Whore- mal. 
vide 3 Lev. he urged, That it was only a Wo2d of Heat, and that Won 
my 119, of Paſſion were not defamatozy, being regarded by the Peater 
2 Lev. 63. no mo2e than the Mozds of one Non Compos, 02 mad; Ira f 
3 _ - ror brevis eſt, 
l — Holt C. J. To ſay Whore-maſter of a Man is the ſame wi 
1 Jo. 44. Whore of a Woman, which is an Eccleftaftical Slander, 
s. G. Comb. per Selby, The Reputation of a Pan is not ſo nice; but t 
Skin. 390 Court would not diſtinguiſh them, and therefoze denied the pz 
Soof Wittal. Hibition. Holt C. J. ſafd, To call a Han Cuckold was net 
2 Lev. 66, Eccleſiaſtical Slander, but Wittal was; koz it impo2ts his Knot 
: Mod. 23: Jedge and Conſent to his CUife's Adultery, Vide 1 Sid. 248. 
Car. 339. a = 
Impudent —2 brazen-faced  Belzebub are not ſuable in the 85 
brazer-i«©d tual Court, fo2 they impozt Paſſion, but no Crime noz Diſere 


yor fuable any moze than Devil, o2 Prince of Darkneſs. 
mb. 26, 
28, 29. 


Coxeter verſus Parſons. Hill. 10 Will. III. BI 


( 2. ) ORor Parſons libelled againſt Coxeter in the Spiritual Co 
Suit lies not fo2 ſaying of him, He had no Senſe, was a Dunce, and 
8 - Blockhead ; and he wondered the Biſhop would lay his Ha 
for words, upon ſuch a Fellow, and that he deſerved to have his 6 
charging =. pulled over his Ears: And a 2 was granted; fo2 ep 
puniſhable fon is not puniſhable in the Spiritual Court fo2 being a bn 
cher. d a Blockhead, moze than another Man; and whereas it! 
Vide fare. tged, That a Parſon might be dep2ived fo2 Want of Lem 
$. C. Caſes the Chief Juſtice ſald, Ik that be the Caſe he muſt bung 
B. R. 231. Aion at Law; fo2 that was a tempozal Damage: And a pn 


bition was granted. 


4 


"Words actionable or not actionable. 693 


0 


Acebery verſus Barton. Paſch. 4 Ann. B. R. 


1Goman libelled in the Eccleſiaſtical Court againſt another (3. 
fo2 theſe WWo2ds, You are a brandy-noſed Whore, You ſtink Woran of In- 

i Brandy : Pz. Earle moved fo2 a Pꝛohibition, inſiſting, they 

ther charged Intemperance than Incontinence, Vide 2 Ro. Ab. 

6, Placito 15. 1 Jo. 44. 1 Cro. 110. 2 Keb. 334, 577, 581 

; Sid. 433. 1 Mod. 23. 3 Lev. 119. But the Court denied a 

dohibition. 


Words actionable or not 
actionable. 


Iaſſan verſus Rogers. Mich. 1 W. & M. B. R. 


ASE fo2 Wozds of a Butcher, on a Colloquium of the (.) 
Cow and the Fleſh, that the Cow died with calving, —— — 
per quod he loft ſuch and ſuch Cuſtomers: Uerdi# and the Cow died 
Judgment pro Quer' in the Marſhalſea; but on a Mrit of ce", 

Erro? it was reverſed here; fo2 the Mods are not afionable; fn vi. cu. 

d the Special Damage does not help it; fo2 it is not ſaid he fomers, not 


ul not ſell the reſt of his Cow, but that he loſt Cuſtomers, onde. 


Byron verſus Elmes. Mich. 8 W. III. B. R. 


Cale fo2 Wozds, the Plaintiff declared, That ſhe being a (2. 
yung Woman, the Defendant, to hinder her Marriage, ſaid, Obarge of 
at did you go to London for, but to drop your Slink 2 She borngien 


ction- 
t to London laſt Winter to lie in, and to my Knowledge ſe- able with- 


l People have lain with her: And they were held not aton- pk — 


t; fo2 it is not having a Baſtard, but the Foznication is the s. C. Eb. 


me here, and that being puniſhable in the Spiritua rt, 391 
vol. IL. rr ig eB. n. 


694 Words actionable or not actionable 


1 n . 


is not puniſhable here without a Cempozal Lols: Paving a + 

ſtard was never ackionable befoze the Statute; no2 is it ſince = 
leſs the Parties come within the Penalty of the Statute Whie 
is only when the Pariſh is chargeabte. W 


Anonymus. Mich. 8 Will. III. B. R. 


en) 1338 fo2 theſe Moꝛds, She had a Baſtard-Child, and gy, 
She had a ditt fo2 the Plaintiff, and the Court thought them not 
«fionable actionable, accoꝛding to Salter and Brown's Caſes, Cro. 
becauſe it denied Anne Davies's Caſe, 4 Co. 16. b. fo; ſhe is not punichable 
— 1 at Common Law in the King's Tempozal Courts koz having a 
chargeable Baſtard ; no2 is ſhe puniſhable by 18 Eliz. unleſs her Baſtard he 
to the Pe- likely to become chargeable to the Pariſh; the Statute only ge. 
3 , tends to luch Baſtards. Jn other Caſes ſhe is only puniſhable j 
Comb. 137. the Spiritual Court fo2 whozing, and may ſue there, but cannot 
>. -- 292 fue here too; fo2 the Party would be doubly puniſhed by that 
z 8d. „. Means. Sed adjournatur. 
1 Rol. Abr. 34, 37, 38. Palmer 298. 


„% e Savage verſus Robery. Paſch. 10 Will. III. B. I 

HE Plaintiff declared that he was a Trader, and the D! 
14 Pole kendant ſaid of him, You are a Cheat, and have been 
of a Trader, Cheat for divers Years: Upon the firſt Motion, which was Vic 
nor ation” 9 W. III. B. R. Holt C. J. held, the Moꝛds muſt be underſtood 
laying a Col- his ap of Living, and that it needed no Colloquium. B. 
loquium of Paſch. 10 W. 3. B. R. Mutata opinione, Judgment was arreſt 
his Trace- Vide 1 Vent. 117, 263. 2 Saund. 307. Jones 156. Raym. 62, 16 


1 Ley. 280. 
Comber. 292. 3 Keb. 34. 2 Lev. 5, 62. Stil. 420. 3 Mod. 112. 


How verſas Prinn. Mich. 1 Ann. B. R. 


IR H E Plaintiff declared, That being a Juſtfce of Peace a 
Don't vote Deputy-Licutenant, and having ſerved as Knight off 
for him, for Shire fo2 the County of Gloceſter, and intending to ſtand Cant 
bite, aher date again to be Knight ok the Shire fo2 the ſaid Count), 
bringing in Ocfendant in Diſcourſe with J. S. ſpeaking of the Plan 
the Princeof and his ſtanding Candidate, ſaid, Do not vote for him, for 


Wel 2 : rel g | 
Md os is a Zacobite, and for bringing in the Prince of Wales and Pope 


deſtroy our to deſtroy our Nation: Clerdi# fo2 the Plaintiff, and intire 
Nation, ſpo- 

ken of « Juſ- mages. : 

tice of Peace In Atreſt of Judgment 'twas objefed, 


anc Deputy. 

held alen. ff, That ft was intertain where the Pyſnce of Wales he 

__ be bꝛought in. 
1 


A 
u 


2 Mod. 26. 
5 Ley. 30. 
S. C. 2 Lutw* 1293. N. L. 410. Far, 107, Holt 652. 


Words actionable or not actionable. 695 


TT”. 


-dly, That there was no ſuch Perſon, and the Court could Farefl. 07. 
jot take Notice of him. S. C 

;dly, be might mean it legally by Ack of Parliament. 

thy, He is not charged with any At. 

thly, The Otfices recited were not Offices of Pꝛolit. Sed 
yer Cur 5 


it, The Kozds being ſpoken with reſpe# to an Engliſhman, 
herefoze the bringing in muſt be ſuppoſed to be into England; 

thc rather, becauſe tis ſaid to be, to deſtroy our Nation ; and 

hc Defendant could not have been found guilty, if he had ap- 
xared upon Trial to be a Dutchman, as in Cromwell's Caſe, 

Thou art a Murderer; upon Evidence, it appeared to be ſpoke 

1 the Senſe, a Murderer of Horſes; and the Defendant was 
acquitted. h 

ab, We will take Notice of the Prince of Wales, not as 
rally ſuch, but pꝛetendedly ſuch, being mentioned in Acts of 
Parliament; and one may gain a Name by Reputation, as a 
Saſtard does that of his reputed Father. 8 
;dly, We cannot ſuppoſe he can mean to do this fairly, but 
if he does, tis Scandal; fo2 the King and Government being 

== Ag good Reaſon fo2 them to diſplace him, as not fit 
zthly, As to his not being charg'd with any AX, Jnclination 
id P2inciples are ſufficient without an Ac. 3 Lev. 90. 1 Brownl- 

w 5. March 4. 1 Ro. 86. Ellis's Caſe, and ſo was Sir Tho. 
argis'S Caſe. | 

;thily, In Dffices of Pꝛofit, Mozds that impute either Defeft in offices of 
(Underſtanding, of Ability oz Integrity, are afionable, but in ProbeWores 
hoſe of Credit, Wozds that impute Want only of Ability, are win of A- 
 ationable, as of a Juſtice of Peace: He a Juſtice of Peace ? bility, are 
e 5 an Aſs, and a becetle-headed Juſtice: Ratio eſt, becauſe EO in 
han cannot help his Want of Ability, as he may his Mant of ofices of 
dmeſty; otherwiſe where Mozds impute Diſhoneſty oz Cozrup⸗ — 
mn; as in this Caſe, where the Office is an Office of Credit, 658. £ 

d the Party charged with Jnclinations and Pꝛinciples which Cro-Car. 223. 


— unfit, and that he ought to be removed, which is a 
grace. 


Lutw. 1294. 


Baker verſus Peirce. Mich. 2 Ann. B. R. c Nes 


23. 
Holt 654. 


Ou ſtole my Box-wood, and I will prove it, were held ( 6.) 
attionable, fo2 they tend to diſgrace the Plaintiff with an you ole my 


plitation of Felony, and may be ſo underſtood: Theſe Sozt of — 
bus ſtand upon their own Bottom, and are under no ſet Rule, prove ir, ac- 


i 0Ught to be incouraged to p2event bꝛeaking the Peace: Thou tionable. . 


Vide prox, 
art pag. 68. 
a. 104, 1 Jon. 11, 68, 195, &c, Poph. 211, 1 Mod, 22. 1 Lev. 280. Cro, Jac. 39, 2, 
3727 15. 231, 11. 442, 16, 


6 96 Words actionable or not actionable © 


2 Keb. 181. art a Thief and haſt ſtoln my Wood, are ationable There 1 
«7 vg Difference between and and for: To ſay a Man has — i 
3 Lev. 166. not aſtionable; but to ſay farther, and got it of a yellow-hate 
- "1745.48 Wench in Moorfelds, are aftionable; not that the Intendment ' 
Cro Jae. 330. cc ſſuxy that he meant the French-Pox, but the Senſe icay'y tha 


Way. 


Graves verſus Blanchet. Paſch. 3 Ann. B. R. 


(73-) C TION fo? theſe Mozds, She is a Whore, and had a h. 
1 ſtard by her Father's Apprentice; Judgment was arreqeq. 
Mod. cac The Court ſaid they could not overthzow ſo many Authozities: 
145. 5.0. The Reaſon of the Law is, that Foznication is a ſpiritual gf 

06. kence; and no Aﬀion lay at Common Law fo2 what the Common 


Sid. 396. > 
Hob. 256. Law took no Notice of, without ſpecial Damage. 


1 Cro. 436. 


Walmſley verſus Ruſſel. Trin. 3 Ann. B. R. 


* 2 N Cafe for Words, the Flaintiff in his Declaration ſheucd, 
5 That he was Chancello2 to the Biſhop, and ſtood foz Parlia 
Chancellor Ment Man, and the Defendant to defame him ſaid, There gos 
I te your rare Chancellor to ſuborn Witneſſes to ſwear againſt th 
ſwear againſt Parſon. Powys and Gould Juſtices held them aſtionable, becauſe 
the Parſon, they touched him in his Office, and Subo2ning is to be taten! 


1 malam partem, and the Mods were the falſer if there was 1 


Vide 3 Lev. Perjury oꝛ Swearing. Vide 3 Cro. 93. 1 Lev. 118, 180. 1 Cn 
_ 55, 16, 14 15, 190. Hard. 103, 501. Mo. 243. 1 Vent. 20. 1 Ro. 7g 
S. C. 6 Mod. Holt C. J. and Powel J. contra, To ſay, a Man is fozſw! 
200. is not afionable; a fortiori, to ſay one ſubozned another to fg 
ſwear : Suborning is not a Crime of it ſelf, but as it relates t 
Perjury, and there cannot be a Suboznation of Perjurp oz Swen 
ing, but where there is Purjury and Swearing. Pere is nothii 
ſaid that relates to his Office, o2 touches it; there goes your r: 


Chancellor, is only a Deſcription of the Perſon. \ 

| 

8. C. 6 Mod. Turner verſus Ogden. Hill. 3 Ann. B. R. 
104- 

Je E 


IT N ) HO V art one of thoſe that ſtole my Lord Shaf?sbury's Det 
Words ſub- held not afionable; fo2 tho' Impziſonment be the f 
jeaing H. to nichment in thoſe Caſes, yet per Holt C. J. It is not a ſcat 

lous Puniſhment. A Man may be fined and impziſoned in Cn 


may not be 


aQonable, pals; fo2 there muſt not only be mpzſſonment, but an infank 
dalou Puniſhment ; tis true, calling Papiſt has been held ation 


dalous. 
See 6 Mod. but that was only in reſpeft of the Times. 
25 & ante R Wa 


695. 
"hon. 196. 2 Ven, 265. 1 Roll. Abr. 60. Telv. 64. 


1 


Words Indiable and not Indicable. 697 


— rVt!.: .; men 


Speed verſus Perry Trin. 4 Ann. B. R. 


[AR fo2 theſe Wozdg, You are a Raſchal and a Villain, you 15 Sic ) 
have forgot ſince you lived in the Black-bull Yard, there Terd-you : 
you could procure broad Money for Gold, and clip it when you could pro- 
jad ſo done, and then the Shears could go. Serjeant Darnell _ _ 
noved in Arreſt of Judgment, becauſe the Wows imputed no Act, Gold, and 
ut a Power only. Sed per Cur', Where the Matter imputed is ©? #5; bela 
confined to a particular Place, As you could in ſuch a Place, AR, and 
they muſt be underſfood to imply an Act; fo2 a Power is the ⸗Aionable. 
lame in all Places. And Powell cited the Caſe of Horne and 

Powell, Trin. 12 W. 3. C. B. You may well ſpend Money at 

Law, for you can coin Money out of Half-pence and Farthings, 

which was held to impoꝛt an Act done, becauſe by a bare Power 

je could never be able to ſpend Money at Law; and the Court 

denied, 1 Ro. 72. Placito 9. 


Words indictable and not in- 
dictable. 


Domina Regina verſus Langley. Hill. 2 Ann. B. R. 


NDICTMENT fox taping to the Mayo: of Salisbur 
You Mr. Mayor, I care not a Fart for you , and at another Words of 
Day, You are a Rogue and a Raſcal: On Demurrer, Sander ſpo- 


ken of a 


Dy, Ward argued, they were not ſpoken while he was in Mayor, not 
e Execution of his Office, and that this is 5 indie ind Sable 3 
be, Vide 1 Ro. Rep. 79. 11 Co. 95. 3 Cro. 78, 689. Mo. 247. — 1 
5 1 16. Vide cont. 1 Cro. 503, 504. 2 Bulſt. 139, 140. Comb. 46, 
e. 39. Holt C. J. Theſe Wozds are not indickable, fo2 ©. led. 
1 PAY0! was not in Execution of his Dffice no2 a Patent Offi- :24. 
. It might be moze doubtful if the WUozds were of a Patent- 3 Sell. 150. 
tet; fo then it is an Alperſion to the Queen and Govern: *** ©* 


ment 
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ment that imploys him : Þere it does not appear the Bayoz was 
a Juſtice of Peace; at leaſt not by Commiſſion from the King. 
Pet if theſe Wows had been waitten, an-Judifment would jay; 
lain. Vide 1 Sid. 270. 1 Lev, 139. Et per totam Curiam, Wong 
that direfly tend to the Beach of the Peace, as if one u 
| challenge another, are indickable; and the Commiſlon ok Ohe 
Clauſe de and Terminer de propalationibus verborum, is to be conſtrued g. 
verborum - WWo2ds againſt the Government, oꝛ Scandalum Magnatum, 3e 
ber in 8 But fo2 theſe Petit Offences, which are contra bonos mores, th 
Commiſion Law has another P2oviſion, by requiring Surety fo? the Peay 
— 2 and Good Behaviour; in Default whereof the Magiſtrate ma 
what it re- commit him, when ſpoken out of Court; and when in Cour 
ters to. then the Magiſtrate may pꝛoceed ſummarily againſt him, and fin 
him fo2 the Contempt. Quaſhed. 


Vide Cre. Domina Regina verſus Wrightſon. Paſch. 7 Ann, B. 


Car. 223. 


( J, TNDICTMENT fo! ſaying of Sir Rowland Gwyn, who wa 
Tar? o 1 a Juftice of Peace, in Diſcourſe concerning a Warrant may 
— by him, Sir Row/and Gwyn is a Fool, an Aſs, and a Coxcont 


2 for making ſuch a Warrant, and he knows no more than a Slid 


omb, and hill, held naught on Demurrer : The Court held, That here wa 
know: no. 1 Lyeach of — Manners, and he might be bound to the Got 
Sliekhil net Behaviour; but here was no indidable Offence : The Couni 
bee ee Oe, might arne Kere tu ie 
ut Cauſe to | | 
: of his Office, might be indiffable as a 

Good Beba. eh uh Peace: pet _ 3 — 2 1 — 
viour. ' 2 ne. 521. | s * . . | 
2 —.— — —— Regina 197 Soley, Mich. 4 Ann. B. R. (Wi 
ok ie wee 

2 | I im, he 

AQ. 10 hs Aion ic. and ruled the Indläment lay not, Et per k 
Holt 354 C. J. To ſap, a Juſtice is a Fool o2 an Aſs, 02 a Coxcomb, 0 
Ante 695 Blockhead, 02 a Bufflchead; fs not indifable ; quod fuit con 


per Powell. Vide 2 Ro. Rep. 78. 4 Inſt, 181. 
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W R 1 * . 


Mandamus, 
Replevin, 
Retorns. 
Hob. 83. 


Touchin's Caſe. Mich. 12 Will. III. B. R. Vide Title S. C. 1 Salk 


Amendment. 6 Mod. 164. 
& 2 76 to 28. 


| all continued Writs the Alias muft be teſted the Day the. (1. 


foumer was returnable, Vide ante 554. — 


> 
bominus Rex verſus The Mayor of Hertford. Mich. 
11 Will. III. B. R. 


NFORMATION in Nature of a Quo Warranto; a Venire ( 2.) 
ſued returnable in Eafter-Term, and a Diſtringas in Trinity, Proceſs out 
1d an Alias Diſtringas fifteen Days from the Teſte the ſame Ocker may be 
rinity-Term : It was objeited, That this was irregular, ko; returvadlein 
at all Pꝛocels on the Crown Side is returnable de termino in — * 
minum, and not in fifteen Days, and the Pꝛecedents are ſo: Ourlavry, 


t vas antwered, That Pꝛoceſs of Outlawzy was the only P2o- ieb must 


— MY | 0 i- 
3 returnable de termino in terminum. Vide 2 Inſt. 550. 1 Inſt. — — 


34 9 Co. 119. b. 2 Theſe Authozities are general, and nua. 
lake no Diſtinſtion]. Holt C. J. ſaid, There was no Queſtion 
It the P2oceſs might be ſued out returnable in fifteen Days; 


4 = Samuel Aſtry repozted the Pꝛattice accozding to this 
lberſity, 


ominus Rex verſus The Mayor, c. of Abin 
Paſch. 12 Will. III. B. R. 


\ Mandamus was direfed Jacobo Courteen Majori Ballivis « 4. ) 
& omnibus principalibus Burgenſibus Burgi de Abingdon, pare 

0 by the Conſtitution were to chuſe the Papoz out of ſuch da be reg. 

tons as ſhould be pꝛopos'd by the Commonalty, commanding <4 * the 

i to chule acco2dingly : Jt was objetted to the Crit, That dercn 

us misdireXed; fo2 that this was but a Part of the Cozpo: 48. 

am, viz. Chief Burgeſſes; whereas the Name of the Cozpo- e vo! 

M was, Wayoz, Bailiffs and Burgefſes, and it was urged, did ca 

ring conſtituting a Cozpozation could be conſidered but 133 


P p in 


gdon. S. C Ante 
431, 432. 


| "WE. . * ad * 


1 * — 4 4 ry : 
* 1 = — * . k " - * 4 Gt. ft 140 a - a — — ww ww er fav — — 
* ” 
_- 
* * 
217 ; . 


in one of theſe two Capacities, viz. their Copozate © 555 
tural; and that the Writ muſt be diretted to them, 0104.9" Ni 
Names, o as a Coypozation ; and they cited Hole 4 1 
2 Jones 52. in Point. Holt C. J. ſaid, that Caſe was noe * = 
That Serjeant Pemberton, Sir William Jones, and all ty. © "fi 
ed Part of the Bar wondered at the Reſolution: and tha 
| ſhould be true, that a mandatozy Writ might be direzed 7, 
whole Coppozation, yet ft could not be neceſſary it ſhould be 
reed to moze than thoſe, o2 that Part of the Cozpozation th 
was concerned in the Execution of the Thing required, fo; it MM 
not in the Power of others to put the Command of the wr 
in Execution: And the Writ was held good, 


S.C. Farfl 29. | 


58 = Shirley werſus Wright. Trin. 1 Ann. B R. 
Ante 273. 


C4.) IN Debt fo2 an Eſcape of one taken upon a Ca. Sa. which ag 
Wricof Exe- I yeared to be returnable the Term next but one after the Test 
turnable two [0 that a Term intervened : After a Gerdick fo2 the Plaintiff 
Terms from twas moved in Arreſt of Judgment, that the Writ was meerifi 
well; meme bold, and conſequently there could be no Eſcape, and the Sh 
Proceſs, void. riff did well to let him go; and 3 Cro. 468. was cited as 
Caſe in Point. On the other Side, to ſhew that a Writ ma 
be faulty, and yet not void, were cited Poph. 271. Dy. 67, 175 
21 H. 7. 16. Sty. 339. 1 Ro. 242. 3 Cro. 188. Mo. 274. 1 Cr 
271. 2 Bulſt. 256. 2 Ro. Rep. 432. Per Holt C. J. Eſcape lic 
againſt the Sheriff, and there is a Difference between a Capi: 
in mean Pꝛoceſs and a Capias in Execution. Jn mean Pf 
ceſs, if a Term be omitted the Writ is void in all Ations perſaif 
nal, and the Sheriff ſhall not be charged; fo2 the Cauſe is vi 
continued and out of Court by the Jntermiſſion ; and by not hi 
ving a Day in Court by the Retozn of the Writ as he oughch 
the Party may be at great Pꝛejudice by Reaſon of the Impiſongi 
ment in the mean Time. | 

But in Executions a Ca. Sa. omitting a Term, is not void 
| fo2 the Party is not to have a Day in Court; his Cauſe is a 
1 Lev. 254 an End, and he muſt be in Pꝛilon, whether the Writ be returne! 
167.165, q not; 1102 is it neceſſary it ſhould be returned. Per Curiam. C 


162. 

2 Lev. 109. Plaintiff had Judgment, Niſi, &c. 

Teſte out o and in the ſame Caſe Holt C. J. ſai, Jf a Writ of Exec 
Termisyoid, tion bear Teſte out of Term, the Sheriff is juſtifiable, and yl 
— iu ſhall not be liable to an Action of Eſcape, foz tis a void Writ. 
able. | 
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Hellior ver ſus Selby. Trin. 1 Ann. R. R. 


IN Replevin the Declaration was, that the Defendants ſum- 5.) 
noniti fuerunt ad reſpondend. de placito Captionis & injuſtæ D —_ 
Lotions averiarum ipſius, &c. The Defendant avowed, and advancgesf 
je Plaintiff pleaded in Bar, and the Defendant made a naughty n il! Origi- 
2joinder, upon which it was demutred; and now Weld took Rec hue 
eneption to the Dziginal, that it was Nonſenſe, and that there upon Oyeror 
n no ſuch Coz as Averiarum. Holt C. J. It the Oziginal 5, Certiorari. 
n deen averiarum, it had been naught; but this is only a Re- 6 
a ok an Oziginal, and the Court will not judge upon a Re- 5 Mod. 28. 

WT ial; but the Way to take Advantage, is, to crave Oyer ; fo2*,© 35k 
WA tis Recital is only a ſhoꝛt Intimation to the Court of what the _ 
vind of the Plea is. Powell J. A Replevin may be by Plaint 
1 the Country, as well as by Oziginal here, becauſe it is ſum- 
nonitus. And if this Caſe had been here by Erro2 out of the 
Common Pleas, in which Caſe the Plaintiff could not have 
taken Advantage of this Fault by Oyer, then he muſt have al- 
aced Diminution and pꝛap'd a Certiorari; and if the Oziginal 
turned had been ſo, the Court would have reverſed the Judg- 


ment. 


Domina Regina verſus The Mayor, &c. of Hereford. 
: Trin. 4 Ann. B. R. 


Mandamus to admit one to the Office of Town-Clerk was (6. 
direted to the Papo: and Aldermen of Hereford ; and Jama Man: 
91, Eyres urged the Writ ought to be direfted to the Body Po⸗ tobe direfted 
tick, in whom the Inheritance of the Franchiſe was, by the bender, 
fame of Jncozpozation ; and that was, Wayo?, Aldermen and 1e de the a8: 
Citizens; and indeed the Writ was returned by the Bayoz, Al- Vide ante 
men and Citizens in this Caſe, and cited 3 Bulſt. 190. Holt 25 479. 
C. J. denied that Caſe, and ſaid, it is enough to direct the (Writ Mod. Cale, 
6 thoſe that are to execute the Writ, 02 do the Thing required: 133 399: 
Then it appeared the Mapoz only was to admit; whereas the — 8 
Crit was directed to the Payoz and Aldermen ; and Holt C. J. Rep. A. Q. 
hought the Mozd Aldermen was Surpluſage, and the Crit well '**: 
maugh; Powell J. contra, Writs ought to be direfed to thoſe, 
ad to thoſe only that are to obey the Crit : Pow will People 
tow who are to obey the Writ, if the Direction is inſignificant 
(immaterial ? Ik a Urit be direited to the Cozoner and Sheriff, 
ere it ought to be to one only, it is naught; Powys and 


wild Juſtices agreed, and the Writ was quached. 


Ano- 


-- 


702. ESE 
Anonymus. Trin. 13 Ann. In Canc. 
( 7 ) Ne exeat Regnum was granted to ſtay the Deke | 
. A going to Scotland; fo2 tho that is not out of the dae 


ſtay H.'s go- pet it is out of the Reach of the Pꝛoceſs of | 
ing ro Seor- within the ſame Miſchief, | mand 
Union. Of Ne exeat Regnum, ſec 2 Inſt: 54. 4 Mod. 179. 3 Mod. 127, 169. 2 Show 


227, &c. 1 Chan, Caſes 115, 116. 2 Chan. Caſ. 245. Of Homin iando! 
vide Fit. Repleyin. Vide ante 581. Fareſl. 9. | * * 8 Withernam 


Note; A Writ of Covenant is not amendable either by Com 
mon Law or by Statute. 1 Salk. 53. 


>- 
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Pleas before our Lord the King at Weſt 
minſter, of the Term of Eaſter in the 
Seventh Tear of the Reign of our Lord 
William the Third; now 2 of Eng- 

land, c. Roll. 242. 1 


Sir John Dalſton againſt Janſon. 


. a 5 ap; 3 
72 Wo r * g be 
— 


E it remembred, That heretofore, to wit, 8 IK. 16. 
in Hillary Term laſt paſt, before the Lord 5 Mod 90. 
the King, at Veſiminſter, came Sir Jahn (any 333: 

Dalfor, Knight and Baronet, by Job Pratt his Attorney, and Caſes B. K. 

wrought into the Court of our ſaid Lord the King then there 23. 

bs certain Bill againſt Zoſhva Janſon, a common Carrier, in the lt 7. 8. C. 

(uſtody of the Marſhal, Oc. of a Plea of Treſpaſs upon the 

(aſe, and there are Pledges of proſecuting, to wit, John Roe and 

Richard Doe, which ſaid Bill followeth in theſeWords, to wit, Lon- A Count on 

in, to wit, Sir John Dalſton Knight and Baronet complains of 5 — — 

lan Janſon, a common Carrier, in the Cuſtody of the Marſhal of — 2 

be Marſnalſea of our Lord the King, before the King bimſelf being, common 

br that, to wit, That whereas the ſaid Jaſhua on the Sixteenth Carrier. 

Dy of March in the Year of our Lord One Thouſand Six 

fundred and Ninety Three, and long before, and ever ſince, 

las been and till is a common Carrier of Goods and Chattels, 

nd for his Profit uſed to bear and carry the Goods and Chat- 

els of all Perſons whatſoever requiring ſuch Carriage, from 

Wakefield in the County of York to London, and from London 

tbreſaid to Nabe feld aforeſaid, throughout all the ſaid Time for 

be Reward to be had for the ſame. And whereas by the Law 

nd Cuſtom of this Realm of England, every common Carrier 

i Goods and Chattels, who receives Goods and Chattels ſo to be 

aried, is obliged to preſerve and carry the ſame without any 

minution or Loſs, ſo that by the Default of ſuch common 

mer or his Servant, no Damage may any ways happen there- 

ito, And whereas the ſaid Sir John on the ſaid Sixteenth Day 

Arch in the Year of our Lord One Thouſand Six Hundred 

id Ninety Three aboveſaid, at London aforeſaid, to wit, in the 
nil of Saint Mary le Bow in the Ward of Cheap, was poſ⸗ 

ld of the following Goods and Chattels, to wit, of one Deal 

and One Hundred Pieces of Golden Coin called Guincas, of 
Yo. 1 a ' a lawful 


* 
* 
* 
Mr: * 


tiover hid. And Whereas alſo on the ſaid Sixteenth Day of March i 
— 4 ſame Year of our Lord One Thouſand Six Hundred Ninet hay Th 


held not 
joinable, 


| field aforeſaid in the County of Dirk aforeſaid; FY 
vet the ſame t6 the aforeſaid Sir 64 - And 8 


and Chattels laſt before- mentioned to the ſaid Sir John, 
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— 
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lawful Engliſh Money, as of his proper Good 
And the ſaid Sir John being ſo poſſellocf on the ſaid - ry 


of, March One Thouſand Six Hundred and Ninety ' 

Taid; at Lonubm afoteſaid, to wit, in the Patih ans wel 1 
ſaid, delivered the ſaid Box with the ſaid One Hundted Pieces 
Golden Coin being in the ſame, to the ſaid Joſbaa, to car . 
fame fafely and ſecurely for Hire from Tondo afbreſald 10 Wk 


ſhua then and there received and had the ſaid 

One Hundred Pieces of Gold in the ſame — — 
liver in Manner aforeſaid: Nevertheleſs the ſaid oſhua hath 
at any Time hitherto delivered the ſaid Box with the ſaid 0 
Hundred Pieces of Gold in the ſame being, to the ſaid Sir h 
but the ſaid Box, and the ſaid one Hundred Pieces of Gol G 
in the ſame being, afterwards, to wit, on the Seventeenth D 
of March in the Year of our Lord One Thouſand Six Hy 
dred Ninety and Three aforeſaid, at London aforeſaid, in th 
Pariſh and Ward aforeſaid, for want of the ſafe keeping the 
of by the ſaid Zoſhua, were deſtroyed and loſt, 


aboveſaid, at London aforeſaid, to wit, in the Pariſh and Wa 
aforcſaid, the ſaid Sir John was poſſeſſed of the other Goodsfi 
lowing, to wit, of one Deal Box and one Hundred Pieces of Gol 
en Coin, called Guineas of lawful Engliſh Money, as of his 

per Goods and Chattels, and being ſo poſſeſſed the ſaid Sir 9e 
afterwards, to wit, the ſame Sixteenth Day of March in t 
Year of our Lord One Thouſand Six Hundred Ninety and T 
aforeſaid, at London aforeſaid, in the Pariſh and Ward aforeſ! 
eaſually loſt thoſe Goods and Chattels out of bis Hands « 
Poſſeſſion, which ſaid Goods and Chattels afterwards, to wit, t 
ſame Sixteenth ws of March in the Year of our Lord ( 
Thouſand Six Hundred Ninety and Three aboveſaid, at Lond 
aforeſaid, in the Pariſh and Ward aforcſaid, by finding came 
the Hands and Poſſeſſion of the ſaid ZFoſhva : Yet the {aid 
ſhua knowing the Goods and Chattels laſt beforementioned to bet 
proper Goods and Chattels of the ſaid Sir John, and to him 
ſaid Sir 7ohn of Right to belong and appertain, yet fraudulen 
contriving and intending craftily and ſubtilly to deceive and ( 
fraud the ſaid Sir John, hath not yet delivered the Go 


though often requeſted, Oc. but afterwards, to wit, the Sen 
teenth Day of March in the Year of our Lord One Thoull 
Six Hundred Ninety and Three aforeſaid, at London aforeſaid, 
the Pariſh and Ward aforeſaid, converted and diſpoſed of t 
Goods and Chattels laſt mentioned to the proper Uſe and! 
vantage of him the ſaid Jaſbua, to the Damage of the 15 

> | | 
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js of Ons Hundred and Fifty Pounds: And therefore he brings 

. Suit, Co 171.8 3 a ' art), "An 
50 now at this Day, to wit, Wedneſday next after fifteen Plea. 
Days, from the Day of Eaſter in this ſame Term, until which 
iy the ſaid Jau had Leave to imparle to the ſaid Bill, and 
hen to anſwer, Oc. before the Lord King at Weſtminſter, 
ames as well the ſaid Sir John Dalſton Knight and Baronet by 
i Attorney aforeſaid, as the ſaid Joſhua by William Midgeley his 
attomey, and the ſaid Jaſbua defends the Force and Injury when, 
Gr. and faith that he is not thereof guilty, And of this he 
put himſelf upon the Country, and the ſaid Sir John Dalſton does 
b likewiſe, Cc. Therefore let a Jury come thereupon before 
the Lord the King at Weſtminſter, on Tueſday next after one 
Month from the Day of Eafter, and who neither, &c. to re- 
wenize, Cc. becauſe as well, Gc. The ſame Day is given to the 
ſud Parties there, Oc. wat | 


: 


4 
LE 


Pleas before our Lady the Queen at Weſt⸗ 
minſter, of the Term of St. Michael in 

the Second Tear of the Reign of our Lady 
Anne, wow Queen of England, Sc. 
Roll 398. rr 


The Earl of Banbury againſt Woods and his Wife. 


mdon, to wit, * Woods, Merchant, and Mary his Salk. 5. 
Wife were attached to anſwer Charles * Salk 

url of Banbury and Mary Counteſs of Banbury his Wife, in a Holt 41. 80. 

le, why they took the ſaid Counteſs, and her fo taken detain, Gc. 

d whereupon the ſaid Earl and Counteſs by Richard Longford 

er Attorney complain, That the ſaid Thomas Woods and Mary. 

Wife, on the Twentieth Day of April in the ſecond Year of 

e Reign of our Lady Anne, now Queen of England, &c. at 

landen aforeſaid, to wit, in the Pariſh of St. Helen in the 

d of Biſhopſgate, the ſaid Counteſs took, and her ſo taken 

yet hold and detain : Wherefore they ſay they are injured, 

| have Damages to the Value of Ten Thouſand Pounds: And 

bring this Suit, Oc. c 

And the ſaid Thomas Mood, and Mary his Wife, by Richard 

i their Attorney, come and crave Oyer of the original Writ 

ielaid, and of the Return of the ſame Writ ; and they — 

re 


— a. — 1 — 


N 
|; 
| 
| 
| 
| 
| 
| 
' 
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beg agli, Scotland, France and Ireland, 
the Faith, Cc. To the Sheriffs of London, — 


without Delay replevy Mary the Wife of Charles Earl of BY 


Death of any Perſon, or for our Foreſt, or for any other Guilt 


been informed, have not hitherto taken Care to teplevy the ſa; 


often to you directed, you have contemptuouſly refuſed to ex 


| ſpecified, than the Writ of Pluries Replevin of the ſaid Mary thi 


-— - — oo was ·¶ů 
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d to them in theſe Words, to wit, Anne by the Grace of © 


wo have oftentimes commanded you, that you ſhoujg juſtly. an 


bury, whom Thomas Woods Merchant, and Mary. bis W. 
and her ſo taken do detain, as it is ſaid, unlef, he — = | 
by the ſpecial Command of us, or of our Chief Juſtice, or for t. 


wherefore according to the Cuſtom of England ſhe is not repl 
viable, leſt we ſhould further hear Claim thereof for Defes 
Juſtice ; or that you would ſignify to Us the Cauſe why you wool 
not or could not execute our Mandate formerly to you there 
upon directed: And you deſpiſing our ſaid Precepts, as we hav; 


Mary the Wife of the ſaid Earl, or to ſignify unto Us thi 

Cauſe why you would not or could not do it; in mani 
Contempt of Us and our Mandates, and to the great Damag 
and Grievance of them the ſaid Earl and Counteſs, whereat wi 
very much wonder and are moved. Still we command and firm 
ly injoin you, that you replevy the ſaid Mary the Wife of th 
ſaid Earl, according to the Tenor of our ſaid Mandates to 'vo 
before directed for that Purpoſe, or that you yourſelves be befor 
Us from the Day of St. Michael in one Month, whereſocver we 
ſhall then be in England, to ſhew why our ſaid Mandates. 


cute. And have you there this Writ, Witneſs Ourſelf at J/:f 
minſter, the 'T'wenty-ſecond Day of June in the ſecond Year 0 
our Reign (Cæſar). By Virtue of this Writ to us directed, we de 
certify that no other Writ or Mandate. of our ſaid Lady the Queen 
of . Replevying the within named Mary the Wife of Chark 
Earl of Banbury, whom the within named Thomas Woods and 
Mary his Wife: have taken, and her ſo taken do detain, as withi 


Wife of Charles Earl of Banbury, came to our Hands, or wa 
delivered to us. And further we do certify to the ſaid Lady the 
Queen, That the ſaid Mary the Wife of Charles Earl of Bay 
$ury is removed afar off to Places to us unknown, by the faid 
Thomas Woods and Mary his Wife, wherefore we cannot repler 
the ſaid Mary the Wife of the ſaid Charles Earl of Banbury, 
we are within Se 4 og of Sir Gilbert Heatl 
cote, and Foſeph VMolſe, Eſquire, Sheriffs. | 
Which a read and heard, the ſaid Thomas Ioods and Mar 
his Wife demand Judgment of the ſaid Writ, becauſe they {ay 
that by the Form of the Statute the Addition of the Village 
or Hamlet, or Place, and County, of the Reſidence of the {ai 


r 5 — 2 es — s * — 


Thomas ought to be contained in the ſaid original Writ of th 
ſaid Charles Earl of Banbury, 'and Mary Counteſs of Zank 
"8 


£ 


Wit be quaſhed, Cc. | « 4s EIS 
And the ſaid Charles Earl of Banbury, and the ſaid Mary Coun- 
of of Banbury his Wife, ſay, that notwithſtanding any Matter 
by the ſaid Thomas and Mary his Wife above pleaded in Abate- 
nent of the Writ, the Writ of the ſaid Earl and Counteſs ought 
ict to be quaſhed, becauſe they ſay that the Plea aforeſaid, by 
ve ſaid Thomas and Mary his Wife pleaded in Manner and Form 
forefaid, and the Matter in the ſame contained, are not ſuffici- 
| at in Law to quaſh the ſaid Writ of them the ſaid Earl and 
Counteſs. To which ſaid Plea they the ſame Earl and Counteſs 
red not, neither are they in any manner, bound by the Law of 
de Land to anſwer ; and this they are ready to verify; where- 
tre for want of a ſufficient Plea in this Behalf of them the ſaid 
Tuna: and Mary his Wife, they the ſaid: Earl and Counteſs 
&mand Judgment, and that the Writ of them the ſaid Earl and 
Counteſs may be adjudged good, and that the ſaid Thomas and 
Joy may further anſwer to the ſaid Writ, Ge. | ana 
And the ſaid Thomas Woods and Mary his Wife fay, that the 
lid Plea by them the ſaid Thomas and Mary in Manner aud 
fom aforeſaid pleaded, and the Matter therein contained, are 
pod and ſufficient in the Law to quaſh the ſaid Writ of them 
the laid Earl and Counteſs, which ſaid Plea and the Matter therein 
cntained, they the ſaid Thomas and Mary are ready to verify, 
$ the Court, Gc. And becauſe the ſaid Earl and Counteſs have 
vt anſwered to the ſaid Plea, nor have hitherto any ways gain- 
kid it, they the ſaid Thomas and Mary as before pray Judgment 
o the aforeſaid Writ, and that the ſame” Writ be quaſhed, Gc. 
But becauſe the Court of the ſaid Lady the Queen now here, 
$ not yet adviſed of giving their Judgment of and concerning the 
temiſles, Day is therefore given to the ſaid Parties before the 
lady the Queen, until... . whereſoever, Or. of hearing their 
ſugment of and concerning the ſaid Premiſſes, | Becauſe the 
60 of the ſaid Lady the Queen now liere, is not yet therc- 
A K N N on a * þ Why | 
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Pleas before, our Lady the Queen at Weg 
minſter, of the Term of St. Michael, i 
the Firſt Tear of the Reign of our Lad 
Anne, now Queen of England, Ce 
Roll 344 


* 3 \ 


: | Haywood againſt Davies and Others. 


Fat. 100 · Mjddleſex, to wit. DE it remembred, That on Friday next aft 
wet A bie, three Weeks from the Da o G. Micha 

in this ſame Term, before the Lady the Queen at mini, om 

Rebecca Haywood by William Smyth her Attorney, and brings int 

the Court of the ſaid Lady the Queen now here her certain Bj 

againſt Margaret Davis, otherwiſe Daviſon, and Mary Bonner 

Cuſtody of the Marſhal, Oc. of a Plea of Treſpaſs, and the 

are Pledges of proſecuting, namely-'Fohn Doe and Richard Ri 

7 ſaid Bill 2 — — _ m—_ — is to ſay, A 
| for dleſex, to wit, Rebecca Hayepood complains of Margaret Davi 
— — otherwiſe Daciſon, and Mary Bonner in the Cuſtody of the Ma 
entring of ſhal of the Marſhalſea of our Lady the Queen, before the Que 
tif' Cloſe herſelf being, for that they the ſame Margaret and Mary, on ü 
and Yard, firſt Day of October in the firſt Year of the Reign of our Lac 
and turd" Anme, now Queen of land, Cc. with Force and Arms, < 
ſelion, the Cloſe and Court- of the ſaid Rebecca in the Pariſh ( 
Stebunheath, otherwiſe Srepney, in the County of Middleſex afc 
ſaid broke and enter d, and her the ſaid Rebecca in the quiet U 
and Occupation of the ſaid Cloſe and Court-yard did then a 
there diſturb and binder; And alſo for that they the ſame aint 
garet and Mary afterwards, to wit, the Day and Year aforeſi 
with Force and Arms, (5c. another Cloſe and Court-yard of ti; 
ſame Rebecca in the Pariſh and County aforeſaid did break a 
enter, and Five Hundred Pails of Water and other Water of . a 
ſame Rebecca to the Value of Twenty Shillings, from and oi: 
of a certain Fountain of her the ſame Rebecca, in the Pariſh a 
County aforeſaid being, without the Licence of her the faid i 
becca and againſt her Will, from and out of the Fountain ato 
ſaid then and there did take and carry away; And alſo for t 
they the ſame Margaret and Mary afterwards, to wit, the ft 
Day and Year laſt aboveſaid, with Force and Arms, Gc. 4 gn 5 
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quatity of Dirt, Soil, and Water, in and upon the Land and and- 
der Court-yard of the fame Rebecca in the Pariſh and Coutty 
{xeſaid, did then and there put, place, pour out, and calt forth, 
ad other Enormities to the ſame Rebecca did then and thete 
qumit, againſt the Peace of our ſaid Lady the Queen that now 
x and to the Damage of her the ſaid Rebecca Thirty and Nine 
illings: And therefore ſhe brings this Suit, Ov. 112 bar 
And the ſaid Margaret and Mary in their proper Perſons come and Plez of re- 
gend the Force and Injury, &c. and pray Judgment of the ſaid Bill ER. 
of her the {aid Rebecca, and that the ſame Bill may be quaſhed, Abatement. 
ecauſe they ſay that the Cloſe and Court yard, and alſo the 
Places in which the ſaid Treſpaſſes are ſuppoſed to be done, are, 
nd at the ſame Time in which, (5c. were one Acre of Land, 
nd that the ſaid Rebecca at the ſame Time in which, Sc. had 
thing in the ſame Acre of Land, unleſs together and undivided- 
with the ſaid Mary Bounuer, who is in full Life at the Pariſh 
o Sepney in the County of Middleſex i And this they are rea- 
to _ Whorefore they pray Judgment of the faid Bill, 
ud that the ſame Bill may be quaſhed, G. 
And the ſaid Rebecca ſaith, that the aforeſaid Bill of her the Replication, 
kid Rebecca for the Reaſon before alledged ought not to be 
quſhed, becauſe ſhe ſaith that ſhe, at the ſeveral Times the 
eral Treſpaſſes aforefaid are ſuppoſed to be committed, was 
file ſeiſed of the ſaid Cloſe and Court- yard in the Declaration 
of her the ſaid Rebecca firſt mentioned, and alſo of the ſaid Cloſe - 
ad Court-yard in the | Declaration aforeſaid of her the ſaid Re- 
luca ſecondly mentioned, and of the aforeſaid Fountain in that 
Jeclaration in like Manner mentioned, and alſo. of the third 
Curt-yard in the ſaid Declaration of the ſaid Rebecca third ly 
mentioned, and that the aforeſaid Margaret and Mary at the 
lad ſeveral Times w 7 did commit the. ſeveral Treſpaſ- 
is aforeſaid, as the ai ebecca by r ſaid Declaration above Traverſe of 
pmplains againſt then; without that, that the ſaid Mary Bitner 5 
be reſpective Times, aforeſaid, or any af them, had any l 
ung in the faid Prendifſes, or any of them: And me prayeth 
at this may be inquired by the Chiao 1, aſt oY 


And the ſaid Margaret Davis, otferwiſe Daviſ/ax | and 8 ar} Demurrer. 
Reberea 


inner ſay, that the Plea aforeſaid by her the ſid ay- 
wa in Manner and Form aboye by their ſaid Replication plead- 
„ and the Matter in the fame gvatgihed;ar@hot ſufficient in 
* to compel them the ſaid Margaret and Mary to anſwer 
bill of her the faid 'Rebecos; to which ſlid Plea they the 
ne Margaret and Mary need not; neither by the Law of the 
nd are they bound in any Manner to anfwer : And this they 
vad to verify. Wherefore for Want of a ſufficient Repli- 
on of the ſaid Rebecca in this Behalf, they the ſaid Margaret 
n Mary as be fore pray Judgment of the fan Bil} of ber the 
Rebecca, and that the ſame Bill may be quaſhed. 8 Ls 
es 
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Cauſes of Demurrer in Law in this Behalf, according to the p 
of the Statute in ſuch Caſe lately made and provided 
ſaid Margaret and Mary here ſhew to tho Court theſs (n. 
following; For that the ſaid Plea of her the ſaid Reboce 
d double, Z uncertain, and wants Form, and concludes to J 

| Country. Y by | Pi : | | | ; 
Joinder in And the ſaid Rebecca Haywood ſaith, that the Plea - aforuy 
Demurrer. by her the ſaid Rebecca in Manner and Form aforeſaid jn 
Replication above pleaded, and the Matter in the ſame conta;, 
are good arid {ſufficient in Law to compel them the ſaid Marg 
- Davir:and Mary Bonner to anſwer the Bill aforeſaid of het 
ſaid Rebecca; which ſaid Plea, and the Matter in the ſame * 
tained, the ſame: Rebecca is prepared to verify and prove 380 
Court, G. And becauſe the ſaid Margaret and Mary haye 1 
anſwered that Plea, nor have hitherto in any wiſe contragia 
it, the ſame Rebecca prays Judgment; and that the ſaid Marg 
ret and Mary may further anſwer the ſaid Bill of her the f 
Rebecca, Gc. But becauſe the Court of our ſaid Lady the Quy 
now here, are not yet adviſed of giving their Judgment of 
concerning the Premiſſes, a Day therefore is given to the { 
Parties before our Lady the Queen at Weſtminſter, until Tweſ, 
next after Eight Days from the Day of St. Martin, for Hey 
ing their Judgment of and concerning the Premiſſes, For that t 
Court of our ſaid Lady the Queen now here is not yet them 
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Pleas before our Fay the Queen at We 
minſter, in the Term of Saint Micha 
in the Fifth Tear of the Reign of our I; 
4 Anne, nou Queen of Great Britat 
nne Stroud againſt Lady Gerrard. 4 or : 


iddleſex, to wit. E it remembred, That on Wedneſday ne 
As ＋ 1 0 B after three Weeks from the Day of Sa 
Michael in this ſame Term, before our Lady the Queen at 
minſter, cometh Thomas Stroud by Daniel Brown his Atiom 
and produceth in the Court of our Lady the Queen that no 
here his certain Bill againſt the Lady [or Dame] EVsabeth . 


1 


. 
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nab, 


«4, otherwiſe Garret, in the Cuſtody of the Marſhal, Gr. of a 
a of Treſpaſs upon the Caſe, and there are Pledges of pro- 
ting, to wit, ohn Doe and Richard Roe, which faid Bill fol- 
eth in theſe Words, to wit, Middleſex, to wit, Thomas Stroud 
mplains of the Lady Elizabeth Gerard, otherwiſe Garret, in the 
ody of the Marſhal of the Mar/halſea of our Lady the Queen 
re the Queen herſelf being; for that, to wit, that whereas the 
Elizabeth on the Tenth Day of October in the Fifth Year ß 
Reign of our Lady Anne now Queen of England, c. at jaaiirai 
de Pariſh of St. Clement Danes in the County of Middleſex Afumpſir 
breſaid, was indebted to the ſaid Thomas in fifteen Pounds of e Maſon's 
fol Engliſb Money, as well for diverſe Maſon's Works by him Marerials 
te ſaid Thomas for the aforeſaid Elizabeth at the ſpecial In- found. 
ce and Requeſt of the ſaid F/jizabeth before then made and 
armed, as for Stone and other Materials and Neceſſaries in and 
gut the doing and orming the {aid Works uſed and employ-- 
j by him the ſaid Thomas, at the like Inſtance and Requeſt of 
e faid Flizabeth found and provided; and being ſo thereupon 
debted, ſhe the ſame Elizabeth in Conſideration thereof under- 
ok, and did then and there faithfully promiſe the ſaid Thomas 
at ſhe the ſaid Eligabeth, when thereafter required fo to do, 
ld well and r and fatisfy the ſaid fifteen Pounds 
the ſaid Thomas: And whereas alſo the ſaid Thomas, after- "TA 
ue, to wit, the ſame Day and Tear abovementioned, at tho meruit for 
iſh aforeſaid in the Couaty aforeſaid, at the like Inſtance and the ſume. | 
equeſt of the ſame Elizabeth, had done and performed for the 
reſaid Elizabeth diverſe other Maſons Works, and had found 
0 wN and uſed Stones and other Materials and Things 
ary in and about the doing and petforming of the ſaid 
orks laſt mentioned; the ſaid Elizabeth in Conſideration 
f, afterwards, to wit, the ſame Day and Year aforeſaid, at 
Pariſh aforeſaid in tho County aforeſaid, undertook, and then 
| there faithfully promiſed the ſaid Thomas, that ſhe the ſame 
izabeth would well and truly pay and" ſatisfy to tho ſaid Th. 
% when ſhe ſhould afterwards be requeſted the ſame, as well 
much Money as the ſame Thomas ſhould reaſonably deſerve 
have for the ſaid other Maſon's Works laſt mentioned, at the 
me of the doing and performing the ſame, as alſo fo much 
oncy as the aforeſaid Stones and other Materials and Things 
xllary laſt mentioned, at the Time of the finding and provi- 
lg of the ſame were reaſonably worth: And the ſaid Thomas 
Fac ſaith, that he the ſaid Thomas, for the ſaid Maſon's 
ms laſt mentioned, at the Time of doing and performing the 
de, reaſonably deſerved to have other been Pounds of like 
ul Engliſh Money; and that the ſaid Stones and other Ma- 
als and Things neceſſary laſt mentioned at the Time of the 
ang and providing of them were reaſonably worth other fifteen 
nds of like lawful” Zg/ih Money, to wit, at the Pariſh 
Vol. II, Sf aforcſaid 
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afoteſaid in the County aforeſaid, of which the ſaid Zliache 
then and there had Notice: And whereas alſo the ſaid Ela, þ 
afterwards, to wht the. ſame Day and Year aboveſaid, at the h 
riſh aforeſaid in the ſaid County was indebted to the ſaid ＋ 
mas in other: fifteen Pounds of like lawful Englif Mono, 
Indebirarus well for other Maſon's Work for the ſaid Elisabeth, by t 
aſſumpſit as ſame Thomas, at the like ſpecial Inſtance and Requeſt of 4, 
well for Ma- ſame Bligaberh, before that Time wrought and 0 


arora, diverſo Materials and Things neceſſary, uſed in and ene 
Work by the aforeſaid Thomas, at the like Inſtance and Ri 
gueſt of the ſaid Elizabeth, before then bought, found, 4, 
provided, as for diverſe Sums of Money, for the faid Eliza 

by, tho ſame Thoxas, at the like Inſtance and Requeſt of ber t. 
ſaid Elizabeth, before that Timo laid out and disburſed; 9 
being ſo. indebted the ſaid Elizabeth afterwards, to wit, y 
Day and [Year aforeſaid, at the Pariſh. aforcſaid in the Conn 
aforeſaid, in Conſideration thereof undertook, and then and th; 

did faithfully promiſe the ſaid Thomas, that ſhe the ſame 
zabeth would well and faithfully pay and ſatisfy the ſaid 
mentioned fifteen Pounds to the aforeſaid Thom, when f 
ſhould be thereunto afterwards requeſted : And whereas al 
the ſaid Elisabeth, afterwards, to wit, the ſame Day and Ye 
abovementioned, at the Pariſh aforeſaid in the County aforeſg 
Indehizatts in Conſidoration that the. ſaid Thomas, at the like ſpecial 
«ſumplit for ſtanes and [Requeſt of the ſaid Elizabeth, bad wrought and du 
for the ſame Elizabeth other Work belonging to 4 Maſon [; 
Maſon's. Work] took upon herſelf, and then and there did fait 

fully promiſe the ſaid Thomas, that the the ſame Elisabe 
would well and truly pay and ſatisfy twenty Pounds of theli 
lawful- Money of England, for the ſaid laſt mentioned Wa 
by the ſame Thomas for the ſaid Elizabeth ſo wrought « 
done as aforeſaid, to the ſame Thomas, when thereunto after req 
Breach. rod: Yet the ſaid Elisabeth her ſeveral Promiſes and Aſſumpii 
aforeſaid in no wiſe regarding, but contriving and fraudulent 
intending the ſame Thoxeas in this Behalf craftily and ſubtilly 
deceive and defraud, the aforefaid ſeveral Sums of Money, 

any Part thereof, hath not yet paid to the ſaid Thowas (althe 
| the ſaid Elizabeth by the ſaid Thomas afterwards, to wit, t 
[ | Twelfth Day of OZober in the Fifth Year aforeſaid; at the | 
riſh aforeſaid in the County 2 and oſtentimes al 

wards, was required ſo to do) But hath hitherto altogether 
fuſed, and ſtill doth: refuſe to pay him the ſame. Wherefore! 
E - ſaid Thomas ſaith that be is injured, and hath Damage to 
| Value of Sixty Pounds: And therefore be brings this Suit, 
| And the Lady Hoxor Gerard, againſt whom the aforeſaid7! 


Miſnomer exhibited bis Bill by the Name of the Lady Elizabeth G 
pleaded in otherwiſe Garret, in her pr 


oper Perſon comes and defend 
prays Judgment of the ſaid Bil 


Abatement. 


Force and lojury, Ge. 
I 
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«. ſhe ſaith that ſhe was baptized by the Name of Honor; 
elt, at the Pariſh of St. Clement Danes aforeſaid, and by 
eme Name hath been always from her Baptiſm to this Time 
wan and called; without that, that ſho the ſaid Honor now 
ever was known or called by the Name of Elizabeth, as rraverſe. 
the Bill aforeſaid is above ſuppoſed : And this ſhe is rope: | 
| to verify: Wherefore ſhe prays Judgment of the aforcſaid 
and that the ſaid Bill may be quaſhed. 
ind the ſaid Thomas Stroud prays a Day to imparle to the Pl 
+ eſaid ; And it is granted to him, &c. And hereupon a Day Repl. 
eren to the ſaid Parties before our Lady the Queen at Mf. drlance, 
infer, until Thurſday next after eight Days from the Day offer the 
Hillary, that is to ſay, for the aforeſaid Thomas to im- Plaintit, | 
e to the aforeſaid Plea, and then to reply, &c. At which 
u before our Lady the Queen at J/eſtmnfter came as well 
; faid Thomas Strend by his Attorney aforeſaid, as the ſaid 
fndant in her proper Perſon ; and the ſaid Thomas prays a 
ther Day to imparle to the aforeſaid Plea ; and it is granted 
tim, G c. and upon this a further Day is given to the ſaid 
tics before our Lady the Queen at Weſtminſter, until JWedneſ- 
next after fifteen Days from the Day of Eafter, that is to 
x, for the ſaid Thomas to imparle to the aforeſaid Plea, and 
m to reply, Oc. At which Day before the Lady the Queen 
Weſtminſter cometh as well the ſaid Thomas Stroud by his Replication 
aforeſaid, as the aforeſaid Defendant in her proper Per- Nee Au 
* the ſaid Thomas ſaith, that the ſaid Lady Gerard, os the Ds- 
kerwiſe Garret, the Perſon againſt whom the ſaid Thomas ex- — 7 
ited the ſaid Bill by the Name of Lady Elizabeth Gerard, the Kam? of 
erwiſe Garret, to his aforeſaid Plea ought not to be admit-Eliz. 
| to quaſh the ſaid Bill of the ſaid Thomas, becauſe he ſaith 
t ſue the ſaid Lady Gerard, otherwiſe Garret, the Perſon 
inſt whom the ſame Thomas. in the Term of St. Michael 
| paſt exhibited his ſaid Bill by the Name of the Lady Eliza- 
Cerard, otherwiſe Carret, in this ſaid Term of St. Michael, 
in common Bail in Court here, at the Suit of the ſaid Tho- 
in the Plca aforcſaid, by the Name of Lady Elizabeth Gar- 
as by the Record thereof remaining in the ſame Court of 
ſaid Lady the Qucen before the Queen herſelf at J/eſtmin- 
more fully appeareth : And this he is prepared to verify by the 
Record: Wherefore he praycth Judgment if the ſaid Lady 
ara, otherwiſe Garret, the Perſon againſt” whom the ſame 
mas exhibited his ſaid Bill by the Name of Lady Elizabeth 
ad, otherwiſe Garret, ought to be admitted to her ſaid Plea 
tix quaſhing of his ſaid Bill againſt the ſaid Record, Orc. 
nd the aforeſaid Honor Gerard, againſt whom the aforcſaid Demurrer. 
mas exhibited his Bill aforeſaid the Name of Lady E- 
weth Gerard, otherwiſe Garret, faith, that the aforeſaid Plea 
tbe ſaid T hon in Manner and Form aforeſaid above in his 
Replication 


Carth. 455. 
8. C. 


ſaid Bill, 
ſaid {boy Deg | 


nner and Form aforc MM 
cr therein 
the (aid 
d Tomas 


ment of and concerning the ſaid Premiſles ; For that the Cou 
of our ſaid Lady the Queen now here is not yet thereof, Ge. 


— — 


Pleas before our Lord the King at Welt 
minſter of the Term of the Holy Tri 
nity in the Tenth Tear of the Reign off 
our Lord William the Third, now Kin 
of England, c. Roll 70 3. 


Johnſon againſt Long. 


Somerſet, to wit, B* it remembred, That heretofore, to with 
; | in the Term of St. Michael laſt pai 
before the Lord the King at Weſtminſter, came Timothy Fobnſo 
by Philip Hodges his Attorney, and brought into the Court « 
our ſaid Lord the King then there his certain Bill again 
Fohn Long, in the Cuſtody of the Marſhal, Ge. of a Plea « 
Treſpaſs upon the Caſe, and there are Pledges of proſecuting 
to wit, John Doe and Richard Roe, which ſaid Bill, followet) 1 | 
I 


„ — 2 
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E . . . | A 
ele Words, to wit, Somerſet, to wit, Tizothy Fohnſor complains of 1 
vun Long, in the Cuſtody of the Marſhal of the Marſhalſea fra Nu 
** the Lord the King that now is, before the King himſelf be- face. 
i for that, to wit, That, whereas the faid Timorhy, on the 
Twenty Firſt Day of April in the Eighth Year of the Reign of 
ur Lord I/illiam the Third now King of England, &c. and 
ger after to this Time, was poſſeſſed and till is poſſeſſed of a 
«tain antient Work-houſe, ſituate and being in the Pariſh of p 
Vhatley in the County aforeſaid, in which Work-houſe on the —— 
me Twenty Firſt Day of April in the Eighth Year aforeſaid, an oldwork- 
nd from Time whercof the Memory of Man is not to the 8 
ary, there was a certain antient Window in the Welt Part of the gow Time 
me Work-houſe, through which a very wholeſome Air, and a chear- out of Mind. 
ng Light entered and came in, and uſed and was accuſtomed to 
ater and come in on the ſame Twenty Firſt Day of April in 
the Eighth Year aforeſaid, and for all the Time aforeſaid, to the 
t Benefit and Advantage of the Occupiers of the ſaid Work- 
houſe: And whereas the ſaid 7ohn on the firſt Day of April in the 
Eighth Year aforcſaid, and always afterwards to this Time, had 


den poſſeſſed, and doth ſtill remain poſſeſſed of a certain Parcel 

Land, with the Appurtenances, ſituate, lying, and being in the 

Pariſh of JYhatley aforeſaid in the County aforeſaid, lying conti- Defendant's 
to the aforeſaid Work-houſe, and being ſo poſſeſſed there- Foſſeſſion in 


o the ſaid 7ohn contriving and fraudulently intending many 22 


Ways to burthen and oppreſs the ſaid Timothy, and altogether to ing thereto. 
&prive him the ſaid Timothy of the Air and Light which into the 
Work-bouſe aforeſaid through the Window aforeſaid uſed and 
ms accuſtomed to enter and come in, and to ſtop up the aforc- 
id Work-houſe with horrid Darkneſs, and altogether to deprive 
the ſaid Timothy of the Uſe and Advantage of the ſaid Work- 
touſe, on the Firſt Day of April in the Eighth Year aforeſaid, 
it hatley aforeſaid in the County aforeſaid, erected and built 
mew a certain Wall upon the ſaid Parcel of Land of the ſaid 
Jobn, ſo near the ſaid Work-houſe, that by the ſame Erection of 
the Wall aforeſaid, the ſaid Window on the ſaid Twenty Firſt Day 
« 4pril, and always after, to the Day of exhibiting this Bill, to 
wit, the Twenty Third Day of October in the Ninth Year of the 
Reign of our ſaid Lord the now King, was very much ſtopped up —_— 
nd darkened, whereby the ſame Timothy totally loſt and was de- the Light, 
red of the whole Advantage and Eaſement of the ſaid Win- — — 
wr, and the Comfort and Wholeſomneſs of the Air and Light the — 
which uſed to enter and come in and upon the ſaid Window as of his Shop. 
threſaid, and the whole Uſe and Profit of the ſaid Work- houſe 
tom the ſaid Twenty Firſt Day of April in the Eighth Year a- 
breſaid to the aforeſaid Twenty Third Day of October in the 
Ninth Year aforeſaid : Wherefore the ſaid Thomas ſaith, that he 
$ prejudiced and damnified to the Value of Forty Pounds: And 
bcreupon he brings this Suit, Gr. 
Vor. II, Tv And 
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Imparlanee. And now at this Day, to wit, Friday next afte 

row of the Holy Trinity 'in this ſame Term, anti whip . 

the ſaid John Long had Leave to imparle to the ſaid Bil J 

then to anſwer, Cc. before our Lord the King at Jeff — 

comes as well the ſaid Timothy by his Attorney aſoreſald 3 

ſaid John by Jacob Long his Attorney, and the ſaid Jabr d 

fends the Force and Injury, when, Oc. And faith that the fn 

Timothy ought not to have or maintain his ſaid Action *. 

upon againſt him, becauſe he faith that the aforeſaid T 

Pleads ano- heretofore, to wit, in Faſter Term in the Eighth Year of th 

ee Reign of our ſaid Lord the King that now is, in the Court e 

ry forthe the ſaid Lord the King, before the King himſelf here, to wit, a 

ws * Weſtminſter in the County of Middleſex, impleaded the ſame Jah 

N Long in a certain Piea of Treſpaſs upon the Caſe, deelgrir 


. againſt him, That whereas the ſame Timothy on the Tenth Da 


Ce De. Of October in the ſeventh Year of the Reign of our Lord tl 
claration. King that now is, and always afterwards until that Time, hat 
been, and then was poſſeſſed of a certain antient Work-houſe, 
| tuate and being in the Pariſh of J/hatley in the County aforeſaid 
and that in that Work-houſe on the ſame Tenth Day of Of: 
in the ſeventh Ycar aboveſaid, and from Time whereof the Me 
mory of Man was not then to the _— there was a certaj 
antient Window in the Weſt Part of the ſaid Work-houſe, an 
| that through the ſame Window the moſt wholſome Air and Ligh 
| 9 entered and came in on the ſame Tenth Day of Ofober in th 
| ſeventh Year aforeſaid, and for the whole Time aboveſaid « 
| | tered and came in, and was uſed and accuſtomed to enter a 
come in, to the great Benefit and Advantage of the Occupiers « 
the ſaid Work-houſe ; and that the ſaid Jahn on the aid Tat 
Day of October in the ſeventh Year aforeſaid, and always afte 
wards until that Time, had been poſſeſſed and then was poſſeſſ 
of a certain Parcel of Land with the Appurtenances, ſituate, | 
ing and being in the Pariſh of Vhatley in the County aforetai 
lying contiguouſly to the aforeſaid Work- houſe; and being ſopt 
ſeſſed thereof, the ſaid 7ohn contriving and fraudulently intendi 
many Ways to burthen and oppreſs the ſaid Timothy, and alt 
gether deprive him the ſaid Timothy of the Air and Light whic 
uſed and was accuſtomed to come and enter into the ſaid Wor 
houſe through the Window aforeſaid, and to ſtop up the Wor 
houſe aforeſaid with terrible Darkneſs, and my to deprive tl 
| ſaid Timothy of the Uſe and Advantage of the ſaid Work-houl 
on the ſaid Tenth Day of October in the ſeventh Year aforeſaid 
Whatley aforeſaid in the County aforeſaid, did newly etect 4 
build a certain Wall upon the ſaid Parcel of Land of him i 
ſaid John, ſo near the {aid Work-houſe, that by the fame! 
rection of the Wall aforeſaid, the aforeſaid Window, on the f 
Tenth Day of October, and always afterwards until the Twents 
Day of April in the Eighth Year of the Reign of the now bn 
N 
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was very much ſtopped up and darkened, whereby the ſaid Ti- 

why totally loſt and was deprived of the whole Advantage and 

raſement of the ſaid Window, and the Comfort and Wholeſom- 

ok the Air and Light, which in and through the ſaid Win- 

o aforeſaid was accuſtomed to enter and come in, and the 

vole Uſe and Profit of the ſaid Work-houſe from the ſaid 

ſenth Day of October in the Seventh Year aforeſaid, unto the 

td Twentieth Day of April in the Eighth Year aforeſaid : Where- 

tre the ſaid Timothy then ſaid that he was injured, and had 

wzived Damage to the Value of Forty Pounds. And thereup- 

q he then brought his Suit, &c. And there were ſuch Proceed- | 

gps thereupon in the ſame Court here, to wit, at Weſtminſter Judgment in 

orefaid, after that the ſaid John had there pleaded thereunto, the former 

kat he was not thereof guilty, and by a certain Jury of the Coun- eig 

u had been thereof found guilty, That afterwards, to wit, in 

he Term of St. Michael then next following, by the ſame 

(ourt here, it was conſidered, that the ſaid Timothy ſhould 

rover againſt the ſaid John Fourteen Pounds for his Damages 

ghich he had ſuſtained as well by Occaſion of the Premiſſes in the 

me Record mentioned, as for his Coſts and Damages by him 

bout his Suit in that Behalf laid out, as by the Record thereof re- 

mining in the ſame Court here, to wit, at Weſtminſter aforeſaid, 

pore fully appears: And the ſame John further ſaith, that the Averment of 

torefaid Work-houſe, Window, Erection, and Building of te 

Nall aforeſaid, in the ſaid recited Record mentioned, and the 

fireſaid Work-houſe, Window, Erection, and Building of the 

Wall aforeſaid, in the Bill of the ſaid Timothy againſt him the ſaid 

bs Long now exhibited and above-mentioned and expreſſed, are 

e fame Work-houſe, Window, Erection and Building, of the 

Nall, and not other nor different; and that the aforcſaid Timo- 

in the above recited Record named Plaintiff, and the afore- 

d Timothy above in the ſaid Bill named Plaintiff, are one and 

te ſame Perſon, and not another nor different; and that the afore- 

John in the ſaid recited Record named Defendant, and the 

prefaid 7ohn in the ſaid Bill above named Defendant, are one 

Kd the fame Perſon, and not another nor different : And this he 

ready to verify : Whereupon he prays Judgment if the afore- 

0 8 ought to have or maintain his ſaid Action againſt 

n, Ge. 8 ; | 

and the ſaid Timothy ſaith, that he, notwithſtanding any Mat- Demurrer 

t by the ſaid John above in pleading alledged, ought not to 

precluded from having his ſaid Action thereupon againſt him the 

John; becauſe he ſaith, that the Plea aforeſaid by the ſaid 

"mn in Manner and Form aforeſaid above pleaded, and the 

itter therein contained, are not ſufficient in the Law: to pre- 

de the ſame Timothy from having his ſaid Action thereupon 

unt the ſaid John; to which ſaid Plea he the ſame Timothy 

uno Neceſſity, neither by the Law of the Land is bound in 
* any 
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Joinder. 


Continuanoe. 


2 
or the De- 
fendant. ; 


ſail John. Therefore it is conſidered, That the ſaid Timy 


upon againſt him the ſaid John, which ſaid Plea, and the Matt 


any Manner to anſwer: And this he is ready to verify: Wher 
for erg - a 3 3 in this Behalf, the ſame Th 
thy prays Judgment, and his Damages by Occaſion | 
miſſes loreal to be to him reins oa ng ya the Pr 
And the aforeſaid John ſaith, that the ſaid Plea by him the fi 
John, in Manner and Form aforeſaid above pleaded, ang | 
Matter in the ſame contained, are good and ſufficient in the La 
to preclude the ſaid Timothy from having his ſaid Action ther, 


in the ſame contained, he the ſame John is ready to verify an 
prove as the Court, &c. And becauſe the ſaid Timothy hath nd 
anſwered to the ſaid Plea, nor hitherto any Ways conttadicted 
he the ſaid Fohn, as before, prays Judgment, and that the {; 
Timothy be debarrcd of having his ſaid Action againſt him the fa 
John. But becauſe the Court of the ſaid Lord the King no 
here are not yet adviſed of giving their Judgment in and cc. 
cerning the Premiſſes, a Day is thereupon given to the Parties af 
ſaid, before the ſaid Lord the King at IVeſtminſter, until Vidar 
day next after eight Days from the Day of St. Martin, of hear 
their Judgment therein, for that the Court of the ſaid Lord tf 
King now here is not yet thereupon, (5c. At which Day befo 
the Lord the King at Veſiminſter come the ſaid Parties by the 
ſaid Attornics; upon which all and ſingular the Premiſſes beit 
ſeen, and by the Court of the Lord the King now here more fil 
underſtood, and mature Deliberation thereupon had, it ſeems 
the Court of the Lord the King here, That the Plea aforeſaid, | 
ſaid Fohn in Manner and Form aforeſaid above pleaded, and 
Matter in the ſanie contained, are good and ſufficient in Law 
debar the ſaid Timothy from having his ſaid Action againſt 


take nothing by his ſaid Bill, but that he for his falſe Comply 
be thereupon in Mercy, &'c. And that the ſaid ohn go then wit 
out a Day, Gc. And it is further conſidered, that the afore 
John recover againſt the ſaid Timothy fix Pounds and ten Shilli 
for his Coſts and Charges in and about his Defence in this Bel 
ſuſtained, adjudged by the Court of the ſaid Lord the King nd 
here, to the ſaid Jahn, by his Aſſent, according to the Form 
the Statute in ſuch Caſe made and provided; and that the att 
ſaid John have Execution thereof, G. 
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dat before our Lord the King and our 
Lady the. Queen at Weſtmin of the 
ſerm of Eaſter in the Second Tear of 
the Reign of our Lord William and our 
Lady Mary, now King and Queen of 
England. Roll 43. : 


Payne againſt Partridge and another. 


anlridgeſpire, DE it remembered that heretofore, to wit, in ; Mod. 289. 
to wit, the Term of St. Michael laſt paſt, before our «Ig 43» 
1d the King and our Lady the Queen at Veſtminſter, came Salk. 12. 
Ju Payne, by 222 Ambler his Attorney, and brought into Comb. 180. 
& Court of our ſaid Lord the King and Lady the Queen then Holt 4 2. C. 
dere his certain Bill againſt Edward Partridge Eſq; and William 

uber, in the Cuſtody of the Marſhal, (5c. of a Plea of Treſpaſs 

wn the Caſe ; and there are Pledges of Proſecuting, to wit, 

Wb Doe and Richard Roe, which ſaid Bill followeth in theſe 

Fords, that is to ſay, Cambridgeſhire, to wit, Jaac Payne com- 

uuns of Fdeard N Eſq; and William Boulter in the Declaration 
ody of the Marſhal of the Marſhalſea of our Lord the King and by an Ioba- 
jy the Queen, before the ſaid King and Queen being, for that, to — * 
t that whereas the Village of Littleport within the Ifle of Ey in gaint the 

* County aforeſaid is, and from all the Time whereof the Memo- f gene 
pla of Man is not to the contrary, was an antient Village, and where: boat — 
wi within the ſaid Village of Littleport aforeſaid there is, and for all keeping it in 
rl: fad Time was, an antient River called J/iIney River, and upon? . 
ili ame River, and a- croſs the ſame from the whole Time aboveſaid, 

Beh ee was an antient Paſſage [or Ferry] at the North- eaſt Side of Preſoription 


; na: fame Village of Littleport, near the End of a Lane, called and — * 
on ane, leading from the Village of Littleport aforeſaid to the Paſſage. 

el River, for the paſſing and carrying over of the Subjects of this 

alm of England, deſiring to paſs over and beyond the ſaid Ri- 

to wit, from a certain Place called the Ferry-lane, from the 

h- eaſt Part thereof to a certain Place called Adventurou Bank 

m the North-eaſt Part of the ſame River overthwart that River, 

ber forward or backward, at their Will, for the paſſing over and 

uſporting of their Horſes, Mares, and Geldings, which ſaid paſ- 

p over and tranſporting from the whole Time aboveſaid until 

ate, to wit, the firſt Day of May in the fifteenth Year of our 

Charles the Second, late King of England, &c. were had 

| performed in a Ferry-boat there kept by the Proprietors and 

epicrs of the ſaid Paſſage [or Ferry]; And the Proprietors, Occu- 
01. II. Uu piers 
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piers and Keepers of the ſaid Paſlage [or Ferry] an , 
the Time yt for the bette ls and al boa f 
from, tho whole Time aforeſaid took and were deruſtotheq to, 
of the ſaid Subjects of this Realm of Eu land, ſo to be paſſed 
tranfported over ad beyond: the fuid River, to wit, from. 
aforeſaid Place called the Fry lane to the aforeſaid Place k 
Exception of Jdoemturous Bank, e-croſs the ſaid; River (other than of the f ' 
in anten bitants of thg ſame Village of Tirtieport, refitling in antient 1 
Meſſuages Tuages or antlent Cottages there) certain reaſonable Rates, as 10 
—_ paying or Cuſtom, to wit, one Half-penny for every Horſe and Man the, 
N upon riding, and for every led Horſe, Mare or Gelding, one P 
The ſeveral thing; and for every Horſe, Mare, or Gelding otherwiſe 9 
Tolls daken. one Penny for ſuch Paſſing and Tranſpotting of them as aforec; 
to be received every Time of their paſſin} over beyond the Riy 
| + »» . aforeſaid, at the Paſſage for: Ferry] aforeſaid,” either forward 
Ptiferiprivn backward : And whereas alſo within the ſame Village of Lin 
of 3 port there is, and from the whole Time aforeſaid, . whereof t 
rion Bt the Memory of Man is not to the contrary, there was ſuch an antie 
in the an- Cuſtom, to wit, that the Inhabitants of that Village in antic 
2 Meſſuages or antient Cottages there reſiding, had and might ha 
Codbages for and from the whole Time aforeſaid were accuſtomed to have 
free Feſſ. ge. berty of paſſing over the ſaid River at the aforeſaid Paſſage the 
for themſelves, their Horſes, Mares, and Geldings in the Fe 
boat aforeſaid, ſo as aforeſaid to be tranſported either forward 
. backward, at their Pleaſure, without any Payment whatſoever 
ſuch their paſſing over ſo to be had: And whereas alſo the 
- {+ © Tac, on the firſt Day of May in the ſecond Year of the Reign 
That: the our Lord James the -Sccond, late King of England, and long | 
Plaintiff is {orc and from thence afterwards to this Time was, and ill | 
an'Inhab- mains one of the Inhabitants of the aforeſaid. Village of Linie 
antient Mef: then and till reſiding in a certain antient Meſſuage there, and | 
ſuage..* that Cauſe and Reafon he the ſaid Iſaac, by Virtue of the { 
Cuſtom had and hath a Right, and ought to have the Liber 
- paſſing over the ſaid River at the Paſlage aforeſaid, in. the Fen 
boat afoteſaid, for himſelf, his Horſes, Mares and Gelding 
Poorm aforcſaid, without any Payment whatſoeyer for the ſame 
Breach in be made: Nevertheleſs the Gd Edward and Wilkam not being ig 
* — rant of the ſaid Cuſtom, but contriving and maliciouſly intending 
the ſaid Vaac illegally to burthen and greatly to damnify, ad 
deprive him of the Liberty of his aforeſaid Paſſing over the ſaid} 
ver to be had at the Paſſage aforeſaid in the ſaid Ferry-boat as al 
ſaid, and alſo to cauſe him the ſaid 1/aac intirely to loſe the fi 
on the ſaid firſt Day of May in the ſecond Year aboveſaid, andi 
thence to the Day of exhibiting the ſaid Bill of the ſaid Ja 
ſame Edward and Milliam, then and before and afterwas 
this Time being Proprietots, Occupiers and Keepers of the Pi 
[or Ferry] and: Ferry-boat aforeſaid) had or preſerved, or i 
Ferry-boat at the. ſaid Paſſage [or Ferry] for the Paſſing of 
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*- Subjetts of this Realm, and their Horſes, Mares, and Geld- 
aforeſaid, willing to paſs over and beyond the ſaid River; 
for the Time aforeſaid. totally omitted and neglected to 
preſerve or keep the ſame, and no Ferry-boat for the 


00, have, 


lime aforeſaid, or any Part of that Time, was or yet is, -altho' 
the faid Edward and William, on the ſaid firſt Day of May in the 
cond Year aboveſaid, and often afterwards, at Littleport afore- 
(id, were requeſted by the ſaid Iſaac to have ſuch Ferry-boat 
i the Paſſage aforeſaid, and to permit him the ſaid Zaac to 


joy bis ſaid Liberty there 5 ſo that the ſaid Jaac from the afore- 
dad firſt Day of May in the ſecond Year aboveſaid, and from 
hence io this Time was, and yet is hindered and wholly deprived 
his Liberty of Paſſing over the River aforeſaid at the ſaid Paſſage 
- Form aforeſaid, according to the Cuſtom aforeſaid to be had, con- 
rary to the ſaid Cuſtom, and to the Damage of him the ſaid Jaac 
of Five hundred Pounds: And thereupon he brings this Suit, & c. 
And now at this Day, to wit, J/edneſday next after fifteen Imparlance. 
Days from the Day of Eafter in this ſame Term, to which : © : - 
Pay the ſaid Edward and William had Leave to imparl to the 
ſid Bill and then to anſwer, (5c. before the Lord the King and 
Lady the Queen at Meſtminſter, cometh as well the ſaid Jaac by 
bis faid Attorney, as the ſaid Edward and William by Foſeph Sher- 
mud their Attorney; and the ſaid Edward and William defend the 
Force and Injury, when, Ge. and ſay that the aforeſaid I/aac 
ought not to have or maintain his Action aforeſaid thereu 
ainſt them; becauſe proteſting that the Paſſing and Carrying of proteſtation 
Perſons, Horſes, Mares, and Geldings, over and a-croſs the ſaid that the Paſ- 
River, were not had or done in any Ferry-boat kept for the Paſ- '*8* — 
ve over and Tranſportation of Perſons or Cattle in the Place * ** 
here, and in Manner and Form as by the Declaration aforeſaid 
above ſuppoſed ; and proteſting that within the ſaid Village of *a7ther Pro- 
ittleport there is not, nor ever was any ſuch Cuſtom as in the De- that there is 
laration aforeſaid is above ſuppoſed and alledged ; and proteſting no ſuch Cu- 
ſo that the aforeſaid 7/aac is not, nor ever was one of the Inha- — wh 
itants of the ſaid Village of Littleport, reſiding in any antient that the 
[cſuage there in Manner and Form as by the aforeſaid Declara- einne. 
1s above ſuppoſed, the ſaid Edward and William for Plea ſay, bicant in any 
ut long before the ſaid Time in which, Gc. to wit, on the firſt eld Me 
ky of May in the fifteenth Year of the Reign of the ſaid late **** 
ig Charles the Second aforeſaid, be the ſaid Edward, at his ef. bn 
n proper Cofts and Charges, erected, built and placed, in and Charge they 
an the ſaid River and over-thwart the ſame River at the Paſſage Bui * 
refaid, a certain Bridge made of Wood and Stones for the Uſe, ſtead of the 
ilment of paſſing over, and tranſporting of all and ſingular the Boar, and 
ons, Horſes, Mares, and Geldings, there coming and willing —＋ — 
pals over and beyond the ſaid River at the Paſlage aforeſaid, ſafe for Pa- 
ich ſaid Bridge there. ſo- erected. and placed the ſame Edward — * 
7 from Time to Time and at all Times after the making f 
E -, .» thcreo 
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keep the 
Boat. 
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Reply, that And the ſaid [aac faith, that he, notwithſtanding any Thing b 


he was not 


permitted to 


\s over 


any Bridge. cauſe he faith, that he the ſaid Jaac was not permitted to ha 
the Liberty of the Paſſage aforcſaid, by any Bridge over and be 


Demurrer. 


againſt them the ſaid Edcward and William; which ſaid Plea 


| ed, and the Matter in the ſame contained are not ſufficient in t 


thereof. to this Time hath, well and ſufficiently had, 


placin 
füll me 


rify: Wherefore they pray Judgment if the ſaid Iſaac | 
— or maintain this Action aforeſaid thereupon — 


the ſaid Edward and William above alledged, ought not to be p 
cluded from having his ſaid Action thereupon againſt them, be 


yond the River aforeſaid, according to the Cuſtom in the Declary 
tion before-mentioned, againſt the Cuſtom aforeſaid: And this he 
ready to mg þ Wherefore he prays Judgment and his Damage 
by Occaſion of the Premiſſes to him to be adjudged, Gr. 

And the ſaid Edward. and William ſay, That the ſaid Plea h 
the ſaid Jaac in Manner aforeſaid above in his Replication plea 


Law to have and maintain the aforeſaid Action of him the fi 
Tſanc againſt them the ſaid Edward and William, to which ti 
aid Edward and Milliam need not, nor are by the Law of f 
Land in any Manner bound to anſwer : And this they are rea 
to verify : Wherefore, for Default of a ſufficient Replication in tl 
Behalf, the ſame Edward and William as before pray Judems 
and that the ſaid aac be precluded from having his ſaid Adi 
againſt them the ſaid Edward and Milliam, Oc. 

And the ſaid aac ſaith, That the aforeſaid Plea by the ſu 
Iſaac in Manner and Form aforeſaid above in his Replicati 
pleaded, and the Matter in the ſame contained, are good and ful 
cient in the Law to have and maintain the Action of the ſaid 


the Matter therein contained the ſame aac is ready to va 
and prove, as the Court, &c. And becauſe the aforeſaid Fus 
and William have not anſwered the ſaid Plea, nor have iti 
any Ways denied the ſame, he the ſaid Jaac, as before, f. 
Judgment and his Damages by Occaſion of the Premiſes to 
03227 Y 
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zut becauſe the Court of the ſaid Lord the King and Lady the Continuan- 
now here are not yet adviſed of giving their Judgment of 


. 


ad concerning the Premiſles, a Day therefore is given to the ſaid 
duties before the Lord the King and the Lady the Queen at Weft- 


iner, until Fridgy next after the Morrow of the Holy Trinity, 


iu that the Court of the ſaid Lord the King and Lady the Queen 
| ow here thereof, not yet, Oc. At which Day, before the Lord 
te King and Lady the Queen at Weſtminſter, come the ſaid Par- 
6 by their faid Attornies : But becauſe the Court of our Lord 
be King and Lady the Queen, are not 2 adviſed of giving their 
ed adgment of and concerning the Premiſſes, a Day therefore is gi- 
al wn to the ſaid Parties before our Lord the King and Lady the 
een at Veſtminſter, until Thurſday next after three Weeks from 
be Day of St. Michael, of hearing their Judgment thereupon, for 
oi tat the Court of our ſaid Lord and Lady the now King and 

een are not yet thereof, GC. At which Day, before the Lord 
be King and Lady the Queen at Veſtwinſter, come the Parties 
rol orcfaid by their ſaid Attornics : But becauſe the Court of the 
8 Lord the King and Lady the Queen now here are not yet ad- 
ned of giving their Judgment of and concerning the Premiſſes, a 
de bey therefore is given to the ſaid Parties before our Lord the King 
uu nd Lady the Queen at J/eftminſter, until Friday next after eight 
bei bes from the Day of St. Hillary, of hearing their Judgment, for 
Wt the Court of the ſaid Lord the King and Lady the Queen 

ow here not yet thereupon, Gc. At which Day, before the 
ad the King and Lady the Queen at Weſtminſter, come the 
dea oreſaid Parties by their ſaid Attornies: But becauſe the Court of 


n he faid Lord the King and Lady the Queen now here are not 
e WS: adviſed of giving their Judgment of and concerning the Pre- 
bis, a Day therefore is given to the ſaid Parties before the 


rd the King and Lady the Queen at JVeftminſter, until WVedneſs 
next after fifteen Days from the Day of Eafter, of hearing 


{ Hearing their Judgment of and concerning the ſaid Premiſſes; 


in Heir Judgment thereupon, for that the Court of the ſaid Lord the 
mcg and Lady the Queen now here, is not yet thereupon, Gc. 


t which Day, before the Lord the King and Lady the Queen at 
efiminſter, come the aforeſaid Parties by their ſaid Attornies: 


e St becauſe the Court of the ſaid Lord the King and Lady the 
lic: ren now here are not yet adviſed of giving their Judgment of 
nd fu concerning the Premiſles, a Day therefore is given to the ſaid 
0 es before the Lord the King and Lady the Queen at Veſtiuin- 


0 A of hearing their Judgment thereupon, for that the 
rr of the ſaid Lord the King and Lady the Queen now here 
ot yet thereupon, Ge. At which Day, before the Lord the King 


until Saturday next after eight Days from the Day of the 


Lady the Queen at Veſtminſter, come the ſaid Parties by | 


es ir Attornies aforeſaid ; upon which all and ſingular: the Pre- 


ol. II. XX ſaid 


les being ſeen and more fully underſtood by the Court of the 
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udgment for aid Lord the King and Lady the Queen now b. 
| oy ry Daten being thereupon had, it ſeems to the tek mY 
aid Lord the King and Lady the Queen now here, that the aß, | 
1 laid Plea by the aforeſaid Jaac, in Manner and Form aforeſa 
> 7+ 1- Abaye in his Replication pleaded, and the Matter in the ſame 
tdtcaimac, are not ſufficient in the Law to have and maintain the fi 
Action of him the ſaid Jaac, againſt the ſaid Edward and 1 
Wed gf Mage Therefore it is conſidered, that the ſaid Jaac take nothin 
by his ſaid Bill, but that for his falſe Complaint he bog 

upon in Mercy, ©c. and that the aforeſaid Edward and Villa 


30 hence without a Day, &c. 
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PJzas before our Lord the King at Welt 
„ minſter, of the Term of St. Hillary; 


910} 


the Seventh Tear of the Reign of our Lor 
William the Third, now King of Eng 
land, &c. Roll 697. 


Hicks againſt Dowling, 


2 Av Somerſet, to wit, DE it remembered, That heretofore, to 
100. 8. C. in the Term of St. Michael laſt paſt, befo 
our Lord the King at Weſtminſter, came Sarah Hicks, Widow, | 

Thomas Callow, her Attorney, and brought into the Court of 0 

ſaid Lord the King then and there, his certain Bill againſt 7% 
Dowling, in the Cuſtody of the Marſhal, &c. of a Plea of Tr 

paſs upon the Caſe; and there are Pledges of Proſecuting, to wi 

John Doe and Richard Roe; which ſaid Bill followeth in the 

Words, that is to ſay, Somerſet, to wit, Sarah Hicks, Wido 
complains of John Dowling, in the Cuſtody of the Marſhal oft 

' Marſhalſea of our Lord the King, before the King himſelf bei 
—_— for that, to wit, That whereas the ſaid Sarah, on the twenty-lut 
lawfully Day of January in the Year of our Lord One thouſand (ix by 
poſſeſſedof ® dred and ninety-two, was lawfully poſſeſſed of and in a cet 
\ Tern"of Meſſuage, ſituate, lying and being in Eaſt Dundry in the Cou 
Years, and aforeſaid, for a certain Term of Years then and yet to come a 
demi" it unexpired ; And being ſo thereof poſſeſſed, the ſame Sarah on! 
Years to the ame Day and Year aboveſaid, at Eaſt Dundry aforeſaid, del 
Defendant, ſed the ſaid Meſſuage (amongſt others) to the aforeſaid } 
Gn ſhouts Dowling; To have and to hold to the ſame 7ohn Dowling, f 


ſo long live. 4 | 
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be twenty-fifth Day of March then next following, for the Term 
i three Years, if the ſaid Sarah Hicks and Jobs Dowling, and 
de Thomas Dean and Edith, the Father and Mother of him 
de ſaid John Dowling, ſhould ſo long live; by Virtue of which — 
aid Demiſe, the aforeſaid John Dowling afterwards, to wit, on po Aon for 
the twen ſixth Day of Marth in the Year of our Lord One his Term, 
thouſand fix hundred and ninety-three, entred into the Meſſuage he Rever- 
reſaid, and thereof (amongſt others) was poſleſſed for the ſaid ing to — 4 
Term of three Years above to him demiſed, the Reverſion there- Plainiif. 
belonging to the ſame Sarah, for the Reſidue of the ſaid Term 
© above-mentioned : And the ſaid Sarah in Fact faith, that as Averment of 
well the ſaid Thomas Dowling and Edith, as the aforeſaid John Lives. 
Meoling, are yet in Being and in full Life, to wit, at Eaſt Dan- 
j aforeſaid; Nevertheleſs the aforeſaid John Dowling, ſuffi- Breach in 
atly knowing the Premiſſes, but contriving and maliciouſly in. feuer hl 
ending in this Part very much to damnify and burthen the ſaid — "P's 
wrch, he the ſaid John Dowling, on the twentieth Day of June 
1 the Year of our Lord One thouſand fix hundred and-ninety-five, 
eng fo as aforeſaid poſſeſſed of the Meſſuage aboveſaid, and the 
[Micrecfion thereof belonging to the ſaid Sarah in Manner before 

lid) did ſo negligently and improvidently keep his Fire in the 
mM a | 

leiluage aforeſaid, that by Reaſon thereof the ſame Meſſuage 
nee then burnt and is totally deſtroyed: Whereupon the ſaid Sarah 
th, that ſhe is injured and hath Damage to the Value of Five 
undred Pounds: And therefore ſhe brings this Suit, Oc. 
And now at this Day, to wit, Thurſday next after eight Days Imparlance. 
om the Day of Hillary in this ſame Term, until which Day the 
John had Leave to imparl to the ſaid Bill, and then to anſwer, 
; Before our Lord the King at Weſtminſter comes as well the 
d Sarah by her Attorney aforeſaid, as the ſaid John, by Samuel 
zufter his Attorney: And the ſame John Dowling detends the 
ee and Injury, when, Oc. And faith that he is not thereof Not guilty. 
ilty; and of this he puts himſelf upon the Country; and the 
relaid Sarah doth likewiſe, Gc. Therefore let a Jury come 
reupon before the Lord the King at Weſtminſter, on Wedneſday 
ut after eight Days from the Day of the Purification of the 
led Mary, and who neither, (5c. to recognize, (5c. becauſe as 
, Gc. The ſame Day is given to the ſaid Parties there, Gr. 
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bert Pleas before our Lord the Kin at | 
minſter, of the Term of 1 Veſt 
Trinity in the Ninth Tear of ;j 
 . Reign.of our Lord William the Thi, 
nom Ring of England, &c. Roll 359 


Turbervile againſt Stampe. 


Salk. 13,647. Dorſet, to wit, BE it remembered, That heretofore, to wit. 
Combs 459. ,, | | the Term of Eaſter laſt paſt, before our 10 
San e, the King at Vefiminſter, came Tho. Turberoile the younger Eſ 
Caſes B. R. by Edward Lacrence, his Attorney, and brought into the Con 
Halt 9. S. C. of, our ſaid. Lord the King then there his certain Bill again 

* gon Stampe Gentleman, in the Cuſtody of the Marſhal, Ge. 
a Plea of Treſpaſs upon the Caſe; and there are Pledges of Prof 
cuting, to wit, John Doe and Richard Roe, which ſaid' Bill fo 
loweth in theſe Words, that is to ſay, Dorſer, to wit, Thom 
Turbervile the Younger Eſq; complains of John Stampe Gent. M 
the Cuſtody of the Marſhal of the Marſhalſea of our Lord i 
Declaration King, before the King himſelf being, for that, to wit, That where 


upon the Cu- 


e according to the Law, and Cuſtom of this Realm of England 


C 
of 
Realm, for therto uſed and approved, every. Man of the ſame Realm is ob 
— ged to keep his Fire ſafe and ſecure by Day and by Night, leſt f 
| Fire in the Want of the due Keeping of ſuch Fire any Damage in any Man 

Defendant's happen to any Perſon' of the ſame Realm; and whereas ti 
8838 aforeſaid Thomas, on the ſixth Day of April in the ninth Year 
riff's Heath the Reign of our Lord Millium the Third, now King of Engin 
and Furzes Cc. was poſſeſſed of a certain Cloſe of Heath lying and heing 
were bürnt. the Pariſh, of Stoke in the County aforeſaid : And whereas al 

the ſaid Zohn on the Day and Year. aboveſaid was in like Man 
poſleſſed of a certain other Cloſe of Heath, next adjoining to theſ 
Cloſe of Heath of him the ſaid Thomas, in-the Pariſh and Com 
afoteſaid, the ſaid Jobs, on the Day, Year, and Place aboveſ: 
ſo negligently and improvidently kept his Fire in the ſaid Cloſe 
Heath of him the ſaid 7ohn, that for Default of the due Keepi 
of the ſaid Fire, the Heath and Furzes of the ſaid Thomas tot 
Value of forty Pounds in the ſaid Cloſe of Heath of him the 
Thomas then growing and being were burnt, to the great Dum 
of the ſaid Thomas, and contrary to the Cuſtom aforeſu 
Whercfore he ſaith, that he is injured and hath Damage to 
Value of forty Pounds: And thereupon he brings this Suit, 6 


4 


—_— 
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| And now at this Day, to wit, Friday next after the Morrow of 
te Holy Trinity in this ſame Term, until which Day the ſaid 
Jun had Leave to imparl to the ſaid Bill, and then to anſwer, 


greater his Attorney: And the ſaid John defends the Force and 
buy, when, Gc. and faith that he is not thereof guilty ; and of 
as he puts himſelf upon the Country; and the ſaid Thomas like- 


ther, Oc. to receive, Fc. as well, Oc. The ſame Day is given 
o the ſail Parties there, Oc. 


tics of the aforeſaid Plea, by the Jury's being reſpited there be- 
wen them thereupon, before our Lord the King at Veſtmiuſter, 
atil Saturday next after three Weeks from the Day of Saint Mi- 
44el, unleſs the Juſtices of our Lord the King aſſigned to take the 
les in the County of Dorſet, on Thurſday the twenty-ſecond 
Jay of Zuly, at Dorcheſter in the County aforeſaid, by the Form 
the Statute, Sc. ſhould firſt come for Default of Jurors, Gc. 
k which Day, before the Lord the King at JW/eſtmin/ter, cometh 
he faid Thomas Turbervile the Younger, by his ſaid Attorney, and 
ke aid Juſtices before whom, & c. have ſent hither their Record 


ron of the Exchequer of the Lord the King, and Sir Thomas 
lukeby Knt. one of the Juſtices of the Lord the King aſſigned to 
gold Pleas before the King himſelf, Juſtices of our ſaid Lord the 
ling aſſigned to take Aſſiſes in the County of Dorſet, by the Form 
f the Statute, Oc. came the within named Thomas Turbervile 
be Younger, Eſq; by his Attorney within mentioned, and the within 
ntten John $tampe Gent. although ſolemnly required, did not 


ry being fummoned, ſome of them, to wit, Thoma Notting, 
my Kelloway, Richard Hambourne, John Ford, David Ha- 
ua, Mark Dowland, Henry Humber, James Squib, Robert 
ray, came and are ſworn into that Jury; and becauſe the 
| of the Jurors of the ſame Jury did not appear, therefore 
ir Perſons then preſent being choſen for this Purpoſe are ap- 
ted a-new by the Sheriff of the County aforcſaid, at the Re- 
jſt of the aforeſaid Thomas Turbervile, and by the Mandate of 
aforeſaid Juſtices, whoſe Names are affiled in the Panel with- 
written, according to the Form of the Statute in ſuch Caſe 
ly made and provided: And a Jury being appointed a-new, 
ey, John Narren, Milliam Buſſel and Nathaniel Payne ſum- 
med in like Manner, come and together with the other Jurors 
refaid firſt for this Purpoſe impanelled and ſworn, being choſen, 
You, II. Yy elected, 


+, before the Lord the King at Meſtminſter, comes as well the Nor puilty, 
4% Thomas by his ſaid Attorney, as the ſaid John, by Sammel nd oe. 


wiſe, Sc. Therefore let a J ury thereupon come before the Lord Venire a7 
de King at Weſtminſter, on — Day next after —; and who varded. 


Afterwards Proceſs being thereupon continued between the ſaid Nik prius. 


fore them, bad in theſe Words, to wit, Afterwards on the Day Poftes and 
nd Place within contained, before Sir Edward Vard Knt. Chief Verdi. 


dme, but made default: Therefore let the Jury whereof mention Defendant's 
made, be taken againſt him by Default, and the ſurors of that Default. 
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Verdict for elected, tried, and ſworn to ſpeak the Truth touchi — 
* Contents, upon their Oath fax. that the aforeſaig 35 0 
guilty of the within written Premiſſes, within laid to his Cab 
as the ſaid Thomas Trurberoile thereupon within compi 15 
againſt him, and aſſeſs the Damages of him the ſaid These 
the Occaſion within written, beſides his Coſts and Charges b ho 
concerning his Suit in this Behalf applied, to eighty Poy 0 I 
Judgment. for the ſaid Coſts and Charges to forty Shillings : Therefore y 
| . conſidered, that the ſaid Thomas Twrbervile do recover again 
. aforeſaid Johs Stampe his ſaid Damages by the ſaid Jury in For 
aforeſaid aſſeſſed, and alſo eleven Pounds for his Coſts and Char | 
— for the Increaſe, adjudged by the Court of the ſaid Lord the Kin 
5 now here to the ſame Thomas Turberoile by his Aſſent, which (1 
Damages in the Whole amount to thirty-one Pounds; and tt 


ſaid John in Mercy, Oc. 


ä 


— 


Pleas before the Lord the King at Weſl 
minſter, of the Term of the Holy Tr 
nity in the Tenth Tear of the Reign | 

bur Lord William the Third, now K. 
of England, &c. Roll 162. 


Robins againſt Robins. 


$i 
v 


If 


Salk. 15.” Corneal, to wit, DE it remembered, That heretofore, to 
. in the Term of Eaſter laſt paſt, before c 
713%: Lord the King at Weſtminſter, came Stephen Robins GentlenaWi 
by Edward Heblyn his Attorney, and brought into the Court Op 
the ſaid Lord the King then there his certain Bill againſt 7088p 
Caſe for Ar- Robins Gentleman, in the Cuſtody of the Marſhal, Oc. of all 
reſting ce. of Debt; and there are Pledges of Proſecuting, that is to f 
Jour of Pro- John Doe and Richard Roe, which ſaid Bill followeth in tbe 
ceſs and Words, to wit, Corneal, to wit, Stephen Robins Gentleman col 
3 2 plains of John Robins Gentleman, in the Cuſtody of the Marlh 
none was re- of the Marſhalſea of our Lord the King, before the King himk 
vired by being, for that, to wit, That whereas the ſaid John never hadu 
tendring a lawful Cauſe of Action againſt the ſame Stephen, ſo that by 


common Ap- Law of this Realm of Exgland the Body of the ſaid H 
pearance. ought for the ſame to be taken, and in Priſon detained until! 


ſaid Stephen ſhould find ſufficient Bail to anſwer the ſaid Jar 
2 | 
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Tame Cauſe: Nevertheleſs the ſaid John knowing the Pre- 
niſſes, but contriving and maliciouſly — him the ſaid Fre- 
ge in this Behalf illegally to burthen, oppreſy und damnify, and 

"jure and leſſen his Credit and Reputation as much as in him 

us, he the ſaid John on the twenty-eighth Day of Moy in the 

nth Year of the Roign of our Lord Milliam tho Third, now 

(ing of England, Cc. at Bodmyg: in the County aforeſaid, cauſed 

he fame Stepheis, by Pretence and Colour of a certain Proceſs in 

de Law, to be arreſted ; and although he the aforcſaid Stephen 

as always ready to appear upon ſuch Proceſs at the Day of the 

Return thereof to anſwer the ſaid Johns according to the Exigency 

the ſame Proceſs; yet the ſaid Jobs maliciouſly procured and 

auſed the ſame Stephen, on the Day and Year aforeſaid, at Bod- ; 
55 aforeſaid, to be impriſoned, and there in Priſon to be de- i 
ined by the Space of fix Months, for that only that the afore- 

kid Stephen could not find ſufficient Bail to anſwer the ſaid 

vun upon tho ſaid Proceſs; by which the ſaid Stephen was 

ned to expend great Sums of Money for his Suſtenahce in 

iron aforeſaid; and the neceſſary Buſineſs of the ſaid Stephen 

fr that Time remained undone, and the ſame Stephen in his 

Manner of Living was greatly injured, to the great Diſturbance of 

ks Mind, and the manifeſt Dettiment of his Fame and Credit: 

ſherefore the ſaid Stephen ſaith that he is injured and hath Da- 

nage to the Value of One hundred and fifty Pounds: And therefore 

ke brings Suit, Oc. PO ET 

And now at this Day, to wit, Friday next after the Morrow of 

te Holy Trinity in this ſame Term, until which Day the ſaid - 

laben had Leave of Imparling to the aforeſaid Bill, and then to 
ulwer, Cc. before the Lord the King at Weſtminfter, cometh as Not guitty 
ell the aforeſaid Stephen by his ſaid Attorney, as the aforeſaid Pleaded. 
%by by Joſeph Sherwood his Attorney; and the ſaid 7obhn defends 

ſte Force and Injury, when, Oc. and ſaith, that he is not thereof 

quilty ; and of this he puts himſelf upon the Country; and the 

uid Stephen thereupon likewiſe, Gc. Therefore let a Jury come 

creupon before the Lord the King at Weſtminſter, on Wedneſday 

at after three Weeks from the Day of the Holy Trinity, and 

to neither, Cc. to recognize, Oc. becauſe as well, Se. The 

ne Day is given to the ſaid Patties there, Gr. 1 8 


Pleas 


[ 
' 
| 


— — 
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— 


Salk. 15. 
Comb. 480. 
Carth. 451. 
Ca ſes B. R. 
262. 

Holt 10. S. C. 


Declaration, 


ſetting forth, Bill followeth in the 


that he was 
poſſeſſed of a 
certain Term 
of Vears in « 
Colliery ad- 
joining to 
The High- 
way. 
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Pleas before our Lord the King at Weſt 
minſter, of the Term of St. Hillary ; 
the Ninth Tear of the Reign of our Lor, 
William the Third, now King of Eng 
land, &c. Roll 4379, 


Iveſon againſt Moore and others. 


NVrkfhire, to wit, BE it remembered that heretofore, to wi 
. in the 'Term of-St. Michael laſt paſt, befy 

the Lord the King at Weſtminſter, came Henry Toeſon by EA 
mund Barker his Attorney, and brought into the Court of on 
ſaid Lord the King then there his certain Bill againſt Joh 
Moore Eſq; and Ruth his Wife, Samuel Wright, Jeremiah Lol 
Henry Smith and Peter Blakey, in the Cuſtody of the Marſh; 
Gc. of a Plea of Treſpaſs upon the Caſe ; and there are pledge 
of Proſccuting, name 95 Fohn Doe and Richard Rre, which ai 
e Words, that is to ſay, Torkſbire, to wi 

Henry Toeſon complains of John Moore Eſq; and Ruth þ 
Wife, Samuel IVright, Jeremiah Lobley, Henry Smith and Pei 
Blakey in the Cuſtody of the Marſhal of the Marſbalſea of 
Lord the King, before the King himſelf being, for that, to wit, th 
whereas the ſaid Henry _ on the fourteenth Day of May inth 
ninth Year of the Reign of our Lord Villiam the Third, now Kin 
of England, Gc. and long before and always afterwards, unt 
this Time, was poſſeſſed and ſtill is poſſeſſed, for a certain Term 
Years then and yet to come and unexpired, of and in a certain C 
liery and Mine of Coals, being under the Ground and Land and 
the Bowels of a certain Cloſe or Land, fituate and lying in t 
Pariſh of Vhitł ire, otherwiſe Whitchurch in the County aft 
ſaid, called J/hirkirke, otherwiſe J/hitchurch-fields, and near ad 
cent to the King's common Highway in the Pariſh aforeſaid, lex 
ing on the North Part from the Village of Vetherly in the Cou 
aforeſaid, in, by and over a certain Moor there called Mum 
and from thence in, by and through a certain Lane there c 
Anliſhaw Lane, and from thence in, by and through the Village 
IV hitkirke, otherwiſe Whitchurch atorcſaid, and ſo back again, un 
alſo of and in a certain other Colliery and Mine of Coals i 
under the Ground and Land, and in the Bowels of a certain Ui 
of Moor or Parcel cf Land in the Pariſh aforeſaid, called Hi 
Moor, ſituate and lying, and likewiſe near adjacent to the Ku 
common Highway aforeſaid, leading on the North Part from! 
Village of J/erberby aforeſaid, in, by and over the ſaid 9 
2 | 
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Moor, and from thence in, 4 and through the Lane aforeſaid, 

called Anli ſbatp Lane, and from thence in, by and through the 

village of Halton in the County aforeſaid, and ſo back again, in, 

ty and through which ſaid Lane called Anliſbacv Lane, the Coals 
and dug out of the Mine aforeſaid were wont and intended 

to be carried and conveyed, as Matters fell out, from the Cloſes 

goreſaid, to the Places neighbouring and adjacent: And whereas And had 

allo on the ſame fourteenth Day of May, the aforeſaid Henry Toe- * 

ſup had a great Quantity, to wit, Two hundred Cart-Loads of dug ready 

Coals dug out of the Mine aforeſaid, ſeverally ready to be expoſed for Sale. 

tofale in the Cloſes aforeſaid, they the ſaid John, Ruth, Samuel, 

Jeremiah, Henry Smith and Peter, being not ignorant of the Pre- 

miſſes, but contriving and fraudulently and maliciouſſy intending 

to hinder, deceive and defraud the ſame Henry Tveſor of the Uſe 

and Benefit of his Coals aforeſaid, and to alienate and ſeduce the 

Buyers of the Coals dug out of the Colliery aforeſaid from the 

aid Colliery, and to appropriate and procure them to the Colliery 

of the ſaid John Moore near adjacent in the Pariſh aforeſaid, after- 

wards, to wit, the aforeſaid fourteenth Day of May in the ninth put the De- 

Year of the Reign of our ſaid Lord the now King aboveſaid, did fendants ma- 

hy and Place four Cart-loads of great Stones, and one Root of a — fa 

geat Aſh in the faid Way in the Lane aforefaid, at the Pariſh binder Buy- 

aforeſaid, and continued and permitted the Stones and Root of the ©" — We 

Ah aforeſaid there to remain for the Space of one Month, by '* OOF 

which ſaid Stones, and the Root of the Aſh aforeſaid, the afore- 

ſud Way, in, by and through the Lane aforeſaid, was ſo 

much ſtopped up and obſtructed, that the Carts and Carriages for 

the Carrying and Conveying of the Coals gotten and dug out of 

the Colliery and Mine aforeſaid, could not paſs in, by and thro' 

the ſaid Way, by the Lane aforcſaid ; by which the Ame Henry 

keſon totally loſt the Benefit, Profit and Advantage of bis ſaid whereby So 

Colliery for the whole Time aforeſaid ; and the Coals gotten from Plainciff lo 

the Colliery aforeſaid, for Want of Buyers, fo hindered and = ety 

ltructed for the Reafons aforefaid, became greatly damaged and 

epreciated to the Damage of the ſaid Henry of fifty Pounds: And 

terefore he brings Suit, &c. 

And now at this Day, to wit, Monday next after eight Days Imparlance. 

m the Day of Sr. Hillary in this fame Term, until which Day 

r aforeſaid John Moore and Rath his Wife, Samuel, Jeremiah, 

ny Smith and Peter, had Leave of Imparling to the ſaid Bill, 

d then to anſwer, &c. before the Lord the King at J/eftminſter, 

pmics as well the ſaid Henry Focfon by bis ſaid Attorney, as the 

jrefaid John Moore and Rath his Wife, Samuel, Feremiab, Hen- 

imith and Peter, by Michael Johnſon their Attorney: And the 

ne Jahn Moore and Ruth, Samuel, Feremiah, r Smith and 

fer, defend the Force and Injury, when, Oc. and fay that they 

n no Sort guilty of the Premiſſes above laid to their Charge 

Manner and Form as the aforeſaid Henry Foeſor above com- 

You, II, Z 2 plains, 


Not guilty 
pleaded. 
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f plains: And of this they put themſelves upon the Country. 40 

the aforeſaid Henry RG likewiſe, Oc. Therefore let a — 2 
thereupon before the Lord the King at Meſtuiuſter, on Sanne, 

next after the Morrow of the Purification of the Bleſſed Vir 1 

Mary; and who neither, c. to recognize, c. becauſe 1 


Gc. The ſame Day is given to the ſaid Parties there, "a * 


— 


Pleas before the Lord the King ut 
Weſtminſter, of the Term of St. Mi. 
chael in the Tenth Tear of the Reign 
of our Lord William the Third, oy 
King of England, &c. Roll 125. 


Butcher againſt Andrews. 


Salk. 3. Fſſex, to wit, DE it remembered, That herctofore, to wit, i 
— hooy the Term of Eafter laſt paſt, before the Lord 
; Salk. 1s. the King at Weſtminſter, came Thomas Butcher by Ralph Ca 
Holt 606. his Attorney, and brought into the Court of the ſaid Lord thi 
— King then there his certain Bill againſt Fames Andres, i 
Cuſtody of the Marſhal of the Marſbalſea, &c. of a Plea « 

'Treſpaſs upon the Caſe; and there are Pledges of Profecuting 

namely, John Doe and Richard Roe, which ſaid Bill followetl 

Declares in in theſe Words, that is to ſay, Eſſex, to wit, Thomas But 
N complains of James Audretof in the Cuſtody of the Marſhal « 
would lend the Marſbalſea of our Lord the King, before the King being, k 
the Defen- that, to wit, That whereas the aforeſaid James on the firſt Da 
_ p>o0 ® of Auguſt in the eighth Year of the Reign of our Lord I la 
ceeding 51. the Third, now King of England, Gc. at Geftinzthorpe int 
75 TE County aforeſaid, in Conſideration that the ſame Thomas But 
that Value, at the ſpecial Inſtance and Requeſt of him the ſaid James, wo 
he would Jend and accommodate to one George Andrews, Son of the 
mo: James Andrews, any Sum or Sums of Money, and would cl! 


| deliver to the ſame George ſuch Goods, Wares and Merchanughl 1 


- — — —— — — — — 
— — — — — —— — — 
— — 2 — — 


as he the ſame George ſhould want and require, and would In 
BÞ the ſaid George for the ſame, ſo that the ſaid Sums of Money 
ii as aforeſaid to be lent, and the Value of the ſaid Goods, Wat 
| and Merchandizes to the ſaid George Azdrews by the ator 
| Thomas Butcher to be delivered and fold, ſhould not it! 
Whole exceed the Sum of five Pounds of lawful Money of 


4 
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i took upon himſelf, and then and there faithfully promiſed 

ame Thomas Butcher, that he the aforeſaid James would well 
gl truly pa) and ſatisfy to the ſaid Thomas Butcher not only all 

cams of Money fo to be lent and accommodated by him the 
% Thowas Butcher to the ſaid George Andrews, but alſo all 
ums of Money, as the Goods, Wares and Merchandizes aforc- 
6 at tho Time of the Sale and Delivery thereof ſhould be 
a@ably worth, when he afterwards ſhould be requeſted : And 


Hy ww GC cas 


qcher afterwards, to wit, on the ſame firſt Day of Auguſt in the 
eech Year aboveſaid, at Ge/tingthorpe aforeſaid in the County 
Qreſaid, at the ſaid ſpecial Inſtance of him the ſaid Fangen. did 
nd and accommodate to the ſaid George Andrews the Sum of 
kity Shillings of lawful Money of England, and on the ſame 
Jy, Year and Place laſt aboveſaid, at the aforeſaid ſpecial In- 
ce and Requeſt of him the ſaid James, ſold and delivered to 
% fame George Andrews divers Goods, Wares and Merchandizes, 
1d truſted the aforeſaid George for the ſame ; and that the Goods, 
Wares and Merchandizes aforeſaid, at the Time of the Selling and 
Delwery thercof, were reaſonably worth the Sum of three Pounds 
ten Shillings of like lawful Money of England, to wit, at 
fingthorpe aforeſaid in the County aforeſaid, whereof the ſaid 
Pane afterwards, that is to ſay, on the ſame firſt Day of Auguſt 
the Year aboveſaid, at Geftingthorpe aforeſaid in the County 
veſaid, then and there had Notice by the ſame Thomas Butcher : 
Ind whereas alſo the ſaid James afterwards, to wit, on the ſame 


reſaid in the County aforeſaid, was indebted to the ſame Tho- 
V Butcher in five Pounds of like lawful Money of England, for 


tim the ſaid James, to the fame George 4ndrews before that 
me lent and accommodated ; and alſo was indebted to the ſame 
Mamas Butcher in other five Pounds of like lawful Money of 
gland, for divers Goods, Wares and Merchandizes by the ſaid 
lv. Butcher to the aforeſaid George Andrews, at the like ſpecial 
lance and Requeſt of the ſame James, before that Time fold and 
ered; and the ſaid James being fo indebted to the ſaid Tho- 
u Butcher, he the ſaid Fames in Conſideration thereof after- 
ds, to wit, on the ſame tirſt Day of Auguſt in the eighth Year 
neſaid, at Geftingthorpe aſoreſaid in the County aforeſaid, took 
n himſelf and then and there in like Manner lawfully promiſed 
it he the ſaid James would well and faithfully pay and ſatisfy 
atorefaid ſeveral Sums of tive Pounds, and five Pounds laſt 
ntioned, to the ſame Thomas Butcher, when afterwards he 


aid, 
Was 


r abovoſaid, at Geſtiugthorpe aforeſuid in the County afore 


i: ſaid Thomas Butcher in fact ſaith, that he the ſame Thowas Averment, 


Day of Auguſt in the eighth Year aboveſaid, at Geſtingthorpe Indeb, as. 
4 the 
Son ut the 


h Sum of Money of him the ſaid Thomas Butcher by the a- Plainiff's 
reſaid Thomas Butcher, at the like ſpecial Inſtance and Requeſt Neue. 


ud be thereunto requeſted : And whereas alſo the ſaid James 8 


vards, to wit, on the ſame firſt Day of Auguſt in the 3 — : 
her 51. 
= Foun” bn 
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$ indebted to the fame Tho. Butcher in other five Poung, = 
awful Money of England, for ſo much Money of him . 
Thomas Butcher, by the ſame Thomas Butcher, at the like f 
Inſtance and Requeſt of the ſaid Famer, for the ſame * 
fore that Time expended and laid out; and he the faid 5, 
being thereupon ſo indebted to tho ſame Thomas Butcher g 
_ Fames in Conſideration thereof afterwards, to wit, the fa 
ay and Year laſt aboveſaid, at Geflingthor e aforeſaid in 4 
County aforeſaid, did take upon himſelf and then and there 
the like Manner did faithfully Promiſe the ſaid Thomas Butch 
that he the ſaid James would well and truly pay and ſatisfy t 
aforeſaid five Pounds laſt mentioned to the ſame Thomas Biz; 


when he ſhonld be afterwards thereunto requeſted: Neverthel 
the aforeſaid James in no wiſe negating his ſeveral Promiſe, 3 


Undertakings aforeſaid in Form aforeſaid made, but contriy; 


and fraudulently intending craftily and ſubtilly to deceive and 
fraud the ſaid Thomas Butcher, hath not yet paid the aforerd| 
ſeveral Sums of Moncy, or any Part thereof, to the ſaid Thun 


Bmtcher, nor hath hitherto in any wiſe contented him for 
ſame (although to do this the ſame James afterwards, to wit, 
the ſecond Day of Auguſt in the eighth Year aboveſaid, at Gef 
thorpe aforcſaid in the County aforeſaid, was requeſted 


b 
ſame Thomas Butcher) but hath hitherto altogether refuſe] a 


ſtill doth refuſc to pay them to him, or any ways to content hi 
for the ſame, to the Damage of him the ſaid Thomas Butcher 
thirty Pounds: And therefore he brings Suit, &c. 


And now at this Day, to wit, Monday next after three Wee 


from the Day of St. Michael in this fame Term, until which [ 
the aforeſaid Fames had Leave to imparl to the aforeſaid Bill, 


then to anſwer, Gc. before our Lord the King at J/efninf 


comes as well the aforcſaid Thomas by his ſaid Attorney, as 
aforeſaid James by John Clarke his Attorney: And the fa 


Non Aſſump- Fames defends the Force and Injury, when, Cc. And faith f 


fit pleaded. 


e did not take upon himſelf in Manner and Form as the af 
ſaid Thomas above complains againſt him: And of this hep 
himſelf upon the _—y and the aforeſaid Thoma: in | 
Manner, Oc. Therefore let a Jury come thereupon before t 
Lord the King at Veſtminſter, on — next after — andy 
neither, Oc. to recognize, (5c. becauſe as well, Oc. The fit 
Day is given to the Parties aforeſaid there, Oc. 


| 
K 
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Pleas before our Lady the Queen at Weſt⸗ 
minſter, of the Term of St. Hillary in 
the Firſt Tear of the Reign of our Lady 
Anne, now Queen of England, &c. 


Roll 435. 
Coggs againſt Bernard. 


ex, to wi E it remembered, That heretofore, to wit, Salk. 26. 
lle N B in the Term of Sr. Michael laſt paſt, bo- 1 ey 
tre our Lady the Queen at Weſtminſter, came John Coggs by Holt 13,131, 
eh Sherwood his Attorney, and brought into the Court of our 328. & C. 
10 Lady the Queen then there his certain Bill, againſt Milliam 
F-rnard, in the Cuſtody of the Marſhal, Gc. of a Plea of Freſ⸗ 

upon the Caſe; and there are Pledges of Proſecuting, that is 
to ſay, Fohu Doe and Richard Roe; which ſaid Bill followeth 
ptheſe Words, that is to ſay, Middleſex, to wit, John Coggs com · Declaration 
plains of J/illiam Bernard, in the Cuſtody of the Marſhal of the — . — 
Marſbalſea of our Lady the Queen, before the Queen herſelf being, mite to take 
fir that, to wit, That whereas the aforeſaid William, on the tenth Hogsheads 
Day of November in the thirteenth Year of the Reign of our Lord —— 
milion the Third, late King of England, c. at the Pariſh of St. Cellar and 
cement Danes in the County of Middleſex aforeſaid, had underta- * ' wo 
ken ſafely and ſecurely to take up divers Casks of Brandy of the ſaid other; for 
Jon, then being in a certain Cellar ſituate in a certain Place cal- Negligence. 
kd Broobf- Market in the Pariſh of St. Andrew Holbourn in the 
County aforeſaid ; and had undertaken to put the ſame ſafely and 
(fo Wecurely in a certain other Cellar ſituate in a certain other Place 
led Vater: ſtreet in the Pariſh of St. Clement Danes in the 
County aforeſaid, the ſame Milliam, his Servants and Agents af- 
ards, to wit, the ſame Day and Year, at the Pariſh of Saint 
nent Danes aforeſaid, handled the Casks of Brandy aforcſaid 
 negligently and improvidently in putting them in the Cellar laſt 
entioned, that for Want of good Care of the ſaid Milliam, his 
ervants and Agents, one of the ſaid Casks of Brandy then and 
here was broken, and a great Quantity, to wit, One hundred and 
ty Bottles of the Brandy aforeſaid in the ſame Cask was by that 
eon poured out upon the Ground and ſpoiled. And whereas 
v the aforeſaid Milliam, afterwards, to wit, on the ſame tenth 
ay of November in the thirtcenth Year aboveſaid, at St. Clement 
Vanes aforeſaid in the County of Middleſex aforeſaid had under- 
den ſafely and ſecurely to take up divers other Casks of Brandy 
the ſaid John, then being in a certain other Cellar ſituate in a 
Vol. II. Aa a certain 


_ * - — — — * * —— * 


736  Pleadings to the Caſes, © 


— — * 


certain Place called Brooks-Market in the Pariſh of . 
Holborn in the County aforcſaid, and to place thoſe Cacks daten 
a Carr to be carried to a certain other Cellar ſituate in a oY 
other Place called JParer-ftreet in the Pariſh of S. Clement Wy 
in the County aforeſaid, and the ſaid Casks ſo as aforeſaid = 
to the laſt mentioned Cellar ſituate in Jater-ftreet aforeſaid, f. = 
the ſaid Carr ſafely and ſecurely there to let down, and Ia * 
the, Cellar laſt mentioned; the ſame William, bis Servant f 
Agents afterwards, to wit, the ſame Day and Year aboveſaia . 
the Pariſh of &. Clement Danes aforeſaid in the County aforeſaid 
ſo negligently and improvidently handled the ſaid Casks of Bra 
dy laſt mentioned in laying them in the Cellar laſt mentioned | 
that for Want of due Care of the ſaid William, his Servants and 
Agents, one of the ſame Casks of Brandy laſt mentioned was ther 
and their broken, and a great Quantity, to wit, One hundred and 
fifty Bottles of the Brandy laſt mentioned being in the ſame Ca 
laſt aboveſaid, was by that Occaſion then and there ſpilt upon the 
Ground and deſtroyed : Wherefore the ſaid John ſaith, that he! 
injured and hath Damage to the Value of One hundred Pound; 
And therefore he brings Suit, Gc. 3 
And now at this Day, to wit, Saturday next after eight Day 
from the Day of Saint Hillary in this ſame Term, until whic 
Day the ſaid }/i/lliam Bernard had Leave of Imparling to the fai 
Bill, and then to anſwer, Gc. before our Lady the Queen af 
Weſtminſter comes as well the aforeſaid 7ohn Coggs by his fail 
Attorney, as the ſaid William Bernard by William Collier his At 
torney; and the ſame William Bernard defends the Force and 
Not guilty, jury, when, (5c. and ſaith, that he is not guilty thereof; and o 
this he putteth himſelf upon the Country; and the before aid 
John Coggs in like Manner, Gc. Therefore let a Jury thereupot 
venire a- come before our Lady the Queen at Weſtminſter, on Monday nex 
warded. after the Morrow of the Purification of the Bleſſed Mary, and whi 
neither, &c. to recognize, (5c. becauſe as well, Cc. The ſam 
Day is given to the Parties aforeſaid there, Oc. 
Afterwards Proceſs thereon is continued between the Parties a 
— con- foreſaid of the Plea aforeſaid by the Jury reſpited thereupon | 
tween them before our Lady the Queen at J/eſtminſter, until Thur 
day next after the Morrow of the Purification of the Bleſſed ar 
then next following, unleſs the Truſty and well beloved of o 
Lady the Queen Sir John Holt, Knt. Chief Juſtice of our Lad 
the Queen appointed to hold Pleas in the Court of our ſaid Lad 
the Qucen, before the Queen herſelf, come before on J/edn:/as 
next after eight Days from the Day of the Purification of the Bid 
fed Mary at Weſtminſter aforeſaid in the County of Midaleſex 
foreſaid, in the great Hall of Pleas there, according to the Fort 
of the Statute, (5c. for Want of Jurors, (5c. 
At which Day before our Lady the Queen at J/eftminſier 22 


4 te. aforeſaid John Coggs by his ſaid Attorney, and the —_ 0, 
| I | 


— 


Pfeadi ues to the. Caſ er. 737 


ulis of our Lady the Queen, before whom, Gc. ſent here his 
Record before him had in theſe Words, Afterwards, at the Day 
ad Place within contained before 7ohn Holt, Knt. Chief Juſtice 
cithin written, having aſſociated to himſelf Johr Ince, Gent. by 
form of the Statute, Cc. comes as well the within named John 
Vas the within named William Bernard, by their Attornies 
10 mentioned: And the Jurors of that Jury being ſummoned 
izewiſe come, who being choſen, tried, and ſworn to ſpeak the 
Truth of the within Contents, upon their Oath ſay, that the afore- 
bid William Bernard is guilty of the Premiſſes, within laid to his 
Charge, in Manner and Form as the aforeſaid John Coges within 
thereupon complaineth againſt him, and aſſeſs the Damages of him 
the ſaid John Coggs, by Occaſion thereof, beſides his Coſts and 
Charges by him applied about his Suit in this Behalf, to ten Pounds, 
and for thoſe Coſts and Charges to twenty Shillings : Therefore 
it is conſidered, that the ſaid John Coggs do recover againſt the Judgment 
aforeſaid Milliam Bernard the Damages aforeſaid by the ſaid Jury tor the 
in Form aforeſaid aſſeſſed, and alſo twenty and one Pounds ad- 2 
udged by the Court of the ſaid R_ the Queen now here, to the 
ame 7ohn Coggs for his Coſts and Charges aforeſaid, by his Aſſent, 
df Increaſe, which ſaid Damages in the Whole amount to thirty- 
wo Pounds; and the ſaid Milliam Bernard in Mercy, Gc. 


Pleas before the Lord the King at Weſt- 
minſter, of the Term of the Holy Tri- 
nity in the Ninth Tear of the Reign 
of William the Third, now King of 
England, &c. N 


Harriſon againſt Cage. 


(unbridgefhire, to wit, DE it remembered, That heretofore, to 5 Mod. 411. 

| | wit, in the Term of Eaſter in the . 

unth Year of the Reign of our Lord Miliam the Third, now King Caſes B. R. 

« England, Gc. before the Lord the King at Weſtminſter came : 4 

Any Harriſon, Gentleman, by Michael Fohnſon his Attorney, s. C. 

nd brought into the Court of the ſaid Lord the King then there 

ls certain Bill againſt 4dlard Cage Gentleman, and Elizabeth 

ls Wife, in the Cuſtody of the Marſhal, (5c. of a Plea of 'Treſpaſs 

on the Caſe; and there are Pledges of Proſecuting, to — 
ohn 


456. 


a 
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| Requeſt and twenty-ninth Day of April in the eighth Year aboveſaid and oft 


| Money leid aher h, while ſhe was ſole, before that Time borrowed and recei 


Caſe againſt John Doe and Richard Roe, which ſaid Bill fol . 
Wikk non 2 Words, that is to ſay, Cambridgeſhire, to wit, — 10 ele 
Promiſe of Gentleman complains of Adlard Cage Gentleman, and Bir 
— o his Wife, in the Cuſtody of the Marſhal of the Marſha! 1 
ſole. Lord the King, before the King himſelf being, for that b the 
That whereas the aforeſaid Elizabeth, whilſt ſhe was ſole © he 
on the firſt Day of April in the eighth Year of the Reign Oe 
Lord William the Third, now King of England, Cc. at Bo by 
green in County aforeſaid (in Conſideration that the ſame J | 
then and till being a Bachelor and not married, at the ſpecial l. 
ſtance and Requeſt of the ſaid Elizabeth then and there had wats 
with the ſame Elizabeth, and had taken upon himſelf and faithful 
ly promiſed the ſame Elizabeth, that he the ſame Henry wol 
marry the ſaid Elizabeth) took upon herſelf and then and there 
faithfully promiſed that ſhe the ſaid Elizabeth would marry hj 
the ſaid Henry; and although the ſaid Henry, giving Credit to the 
Promiſe and Aſſumption of the ſaid Elizabeth, altogether refuſ., 
to contract Matrimony with any other Woman, and yet cont 
nueth a Bachelor and unmarried, and always from the Time o 
making the Promiſe and Aſſumption aforeſaid (whilſt the ſaid Fj; 
zabeth was ſingle) was ready and often offered legally to marn 
the ſame Elizabeth, to wit, at Borough-Green aforeſaid in th 
County aforeſaid ; nevertheleſs the ſaid Elizabeth, whilſt ſhe wi 
ſole, not regarding her Promiſe and Aſſumption aforeſaid, bu 
Breach. contriving and fraudulently intending craftily and ſubtilly to d 
ceive and defraud the ſaid Henry in this Behalf, hath not marie 
him the ſaid Henry (although ſo to do the aforcſaid Elizabeth a 
ter her Promiſe and Aſſumption aforeſaid made, to wit, on thi 


Refuſal, pefore and afterwards, at Borough-Creen aforeſaid in the Count 
aforcſaid, was by the ſaid Henry required) but altogether refuſed 
marry him, and afterwards, to wit, on the firſt Day of Offoler i 

the eighth Year aboveſaid, at Borough-Green aforeſaid in the Co 
And marry- ty aforeſaid, married the aforeſaid 4dlard contrary to the afon 
ing — De- ſaid Promiſe and Aſſumption of the ſame Elizabeth : And where 
endant. > alfo the aforeſaid Elizabeth, whilſt ſhe was ſole, to wit, on tt 
firſt Day of May in the eighth Year aboveſaid, was indebted tot 
ſame Henry in Three hundred Pounds of lawful Money of Englau 
| for Money by him the ſaid Henry, at the ſpecial Inſtance and Requel 
Indeb. Af. of the ſaid Elizabeth and for the ſame Elizabeth (while ſhe was lol 
ſump. for before that Time paid and laid out, and for Moncy by the ſame I 

or and 
ha her of the ſaid Henry, and being ſo indebted thereupon the ſaid 
when ſole. aher h (while ſhe was ſole) on the ſame Day and Year laſt ma 
tioned, at Borough-Green aforeſaid in the County aforeſaid, in ( 
fideration thereot undertook and then and there faithfully promil 
the ſaid H:nry, that ſhe the ſaid Eligabeth would well and fait 
Fully pay and ſatisfy to the ſaid Henry the ſame Three hun 
I 
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wounds: Nevertheleſs the ſame, Zlizaberh (while ſhe was ſole) | 
and the aforeſaid Aulard and Elizabeth, after the Marriage be- 
ween them celebrated, not. regarding the Promiſe and Underta- 
ting of the ſaid Elizabeth laſt mentioned in Form aforeſaid made, 
wt contriving and fraudulently intending the ſame Herry in this 
half craftily and ſubtilly to deceive and defraud, the before ſaid 
Three hundred Pounds have hot pally nor hath either of them 

id any Part thereof to the ſaid (although often requeſted) 
lt have altogether refuſed and yet do refuſe to pay the ſame to 
him, or any wiſe to content him for the ſame: Wherefore the ſaid 
Fury ſaith, that he is injured and bath Damage to the Value of 
Three thouſand Pounds: And thereypon he brings Suit, Ge. 

And now at this Day, to wit, Wedneſday next after the Morrow 
of the Holy Trinity in this ſame Term, until which Day the 
eforeſaid Adlard and Elizabeth had Leave to imparl to the ſaid 
Fill, and then to anſwer, Cc. before the Lord the King at Veſt- 
niaſter comes as well the ſaid Henry by his Attorney aforeſaid, 
z the aforeſaid Adlard and Elizabeth by Richard Edwards their 
Attorney : And the ſame Adlard and Elisabeth defend the Force 
nd Injury, when, Cc. and ſay that the aforeſaid Elizabeth did 
not take upon herſelf in Manner and Form as the aforeſaid Henry 
above complains againſt them; and of this they put themſelves 
pon the Country; and the ſaid Henry in like Manner, Cc. There- 
fore let a Jury come thereupon before the Lord the King at J/eft- 
nnter, on anon next after three Weeks from the Day of 
the Holy T1 2 4 and who neither, c. to recogniſe, Cc. becauſe 
x well, Oc. The ſame Day is given to the aforeſaid Parties there, 
c. Afterwards the Proceedings thereon are continued between Poſtea con- 
the aforeſaid Parties of the Plea aforeſaid by the Jury reſpited dinued. 
thereupon between them, before the Lord the King at W.Rmikifter, 
until Monday next after three Weeks from the Day of &. Michael 
from thence next following, Unleſs the Juſtices of the Lord the 
King appointed to take Aſſizes in the County aforcſaid, do firſt 
come on Thurſday the eleventh Day of Auguſt at the Caſtle of 
Cambridge in the County aforeſaid, by Form of the Statute, &c. 
br Want of Jurors, &c. At which Day, before the Lord the King 
« Weſtminſter, comes the ſaid Henry by his ſaid Attorney, and the 
deforeſaid Juſtices before whom, &c. have ſent here their Record 
tad before them in theſe Words, to wit, Afterwards at the Day Poſts re- 
and Place within contained, before Sir Zdward Ward; Knt. Chief urn 
huren of the Exchequer of our Lord the King, and Thomas Knight 
Eq; for this Turn Aſſociate to the faid Sir Edward Yard, and Sir 
oma / Rokeby Knt. one of the Juſtices of the ſaid Lord the King 
pointed to hold Pleas before the King himſelf, the Juſtices of 
ur ſaid Lord the King appointed to take Aſſizes in the County of 
bridge by Form of the Statute, &c. the Preſence of the ſaid 
2 Rokeby not being expected, by Virtue of the Writ of the 
id Lord King of & gon omnes, cometh the within named Henry 

Vol. II. B b b Harriſon 


— — _ — - 
= — — — —— ũI— — Tæꝰ 


74⁰ 


Pleadingt to the Caſes. 


Defendants 
Default. 


Verdict for 
the Plaintiff. 


Judgment. 


A Writ of 
Error in the 
Exchequer- 
Chamber. 


Error aſ- 
ſigned. 


| ſame Court of Exchequer-Chamber aforeſaid hath pleaded tht 


Harriſon by his Attorney within mentioned, and the within 
ten Aalard Cage and Elizabeth his Wife, although . N 

uired, do not come, but have made Default: Therefore 10 8 
for whereof Mention is within made be taken againſt them de 
Default; Upon which the Jurors, of that Jury being Iikewiſe fu 7 
moned come, who being choſen, tried and ſworn to ſpeak 0 
Truth of the within Contents, upon their Oath ſay, that tho 
aforeſaid Elizabeth did take upon herſelf in Manner and Form : 
the Nr within complains againſt the ſaid Adlard 4 
Elizabeth, and aſſeſs the Damages of the ſame Henry by Occaſion 
of the Non-performance of the Promiſes and Undertakings within 
ſpecified, beſides his Coſts and Charges by him about his Suit in 
this Behalf applied, to Four hundred Pounds, and for thoſe Cog 
and Charges to forty Shillings: Therefore it is conſidered, that the 
aforeſaid Henry Harriſon do recover againſt the aforeſaid Aare 
Cage and Elizabeth bis Wife his aforeſaid Damages by the jun 
aforeſaid in Form aforeſaid aſſeſſed, and alſo fixteen Pounds for his 
Coſts and Charges aforeſaid, adjudged by the Court of our fad 
Lord the King now here to the ſaid Henry by his Aſſent, of In 
creaſe, which Damages in the Whole amount to Four hundred 
and eighteen Pounds; and the aforeſaid Adlard and Elizabeth in 
Mercy, Ge. 

Afterwards, to wit, on Saturday the twenty-ſixth Day of Nx 
zember in the tenth Year of the Reign of our Lord William the 
Third, now King of England, &c. 'Tranſcripts of the Record and 
Proceedings aforeſaid between the Parties aforeſaid of the Plea a. 
forcſaid, with all Things thereunto belonging, by Pretence of a cer- 
tain Writ of the ſaid Lord the King, of correcting Errors proſecuted 
by the aforeſaid 4dlard and Elizabeth in the Premiſles before the 
Juſtices of the ſaid Lord the King of the Common Pleas, and the 
Barons of the Exchequer of the ſaid Lord the King of the Degree d 
the Coif in the Chamber of the Exchequer aforeſaid, according to 
the Form of the Statute made in the Parliament of our Lady El. 
zabeth, late Queen of England, c. held at Weſtminſter on the 
twenty-third Day of November in the twenty-ſeventh Year of ter 
Reign, were tranſmitted from the aforeſaid Court of the ſaid Lon 
the King here, before the King himſelf; and the aforeſaid {dla 
and Elizabeth appearing in the ſame Court of Exchequer-Chan- 
ber, aſſigned certain Matters for Error to be had on the Record 
and Proceſs aforeſaid, for revoking and making void the Judgment 
aforeſaid, to which the aforeſaid Henry likewiſe appearing in ti 


there was nothing in any wiſe erroneous, either in the Record ad 
Proceedings aforeſaid, or in the giving of the Judgment aforcli 
and afterwards, to wit, on Tueſday the twenty-ſeventh Day e 
June in the eleventh Year of the Reign of our Lord Milian ii 
Third, now King of England, Oc. as well the Record and f 
ccedings aforeſaid, and the Judgment given upon the _ F 
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Greſaid Cauſes by the ſaid 4dlard and Elizabeth aſſigned and 
\ledzed for Error, being ſeen, and by the Court of Exchequer- 
camber aforeſaid diligently examined and more fully underſtood; | 
emed to-the ſame Court of Exchequer-Chamber aforeſaid, 
dit the ſaid Record is in no wiſe faulty or defective, and that the 
cid Record was not any wiſe erroneous : Therefore it was then and Judgment 
bee by the ſame Court of Exchequer-Chamber aforeſaid conſi- *®"=cd- 
red, That the Judgment aforeſaid ſhould in all Reſpects be af- i 
{med and ſtand in all its Force and Effect, the ſaid Cauſes and | 
| 
| 


\latters by the aforeſaid Adlard and Elizabeth aſſigned and alledg- 
«for Error in any wiſe notwithſtanding; And it was further then 
ad there by the ſame Court conſidered, that the aforeſaid Henry 
hould recover againſt the ſaid 4dlard and Elizabeth ten Pounds 


: nd ten Shillings, adjudged by the Court there to the ſaid Henry 
14 his ente eren the Form of the Statute for that Pur- 
„oe made and provided, for his Damages, Coſts and Charges, 
1 which he had by Occaſion of the Delay of Execution of the Judg- 
rant aforeſaid, by Pretence of the Proſecution of the ſaid Writ of 


Eror ; And thereupon the aforeſaid Record, and alſo the Proceed- Cofts « 


, | . . 5 ; 4 | 
ngs of the ſaid Juſtices of the Common Pleas aforeſaid, and the judge Fi 


kid Barons of the Exchequer aforeſaid, had before them in the the Delay f 
ftemiſſes before the Lord the King whereſoever, Oc. were then Exccution 


the ſame Juſtices and Barons ſent back according to the Form . 
ab the Statute, Gc. and do now remain in the Court of the Lord Record. 

be King here before the King himſelf, 6c. Afterwards, to wit, 

m Wedneſday next after three Weeks from the Day of the Holy 


Trinity in the thirteenth Year of the Reign of our Lord William 


the Third, now King of England, Cc. before the ſaid Lord the 
the Wing at J/eftminfier cometh the aforeſaid Henry Harriſon by his 
the e Attorney, and acknowledgeth himſelf to be ſatisfied by the a- SatisfaQion 
eck eld Aalard and Elizabeth, concerning the Debt, Damages, PER 
e and Charges aforeſaid: Therefore let the ſame Ad{ard and | 


Lizabeth be thereupon acquitted of the ſaid Debt, Damages, 
ts and Charges, Gc. 
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Pleas before our Lady the Oueen 
ane, of 50 7 erm Foe M 
chael in the Firſt Tear of the Reig 
of our Lady Anne, now Queen of Eng 

land, &c. Roll 223. 5 


Juſtin againſt Ballin. 


Salk. 34 England, to wit, DE it remembered, That on Frida 
wha TY B ter three Weeks from the Day 32 
ehael in this ſame Term, before our Lady the Queen at Veſtnin 
Suggeſtion Fey comes Nicholas Juſtin in his proper Perſon, and cauſes th 
— * Court of the ſaid Lady the Queen now here to underſtand an. 
13 Rich. 2. be informed, That whereas in the Statute made in the Parliame 
whereby de of our Lord Richard the Second, late King of England after t 
— * Conqueſt, held in the thirteenth Year of his Reign at Weſtminf 
nizance of jn the County of Middleſex, it is amongſt other Things ordain 
7 Gwe. and enacted by the Authority of the ſame Parliament, that Adn 
the Lad, rals and their Deputies from thence afterwards ſhould in no 80 
Mmtermeddle concerning any Thing done within the Kingdom « 
England, fave only concerning a Thing done upon the Sea, as w 
of Right accuſtomed in the Time of our Lord Edevard late Ki 
of England, Grandfather of the ſame Lord the King Richard t 
3-4 Second, as in the ſame Statute amongſt other 'Things is more ful 
Another Sta- contained: And whereas alſo by another Statute made in the P; 
rare (15 _ liament of the aforeſaid late King Richard the Second in the f 
Ra pur. teenth Year of his Reign, held at Veſiminſter aforeſaid in the fi 
pole. County of Middleſex, it is amongſt other Things declared, ordai 
ed and eſtabliſhed, that the Court of Admiralty ſhould have i 
Cogniſance, Power or Juriſdiction of all Contracts, Pleas a 
Complaints, and of all other Things done or arifing within d 
Bodies of Counties, as well by Land as by Water, and alſo oft 
Wreck of the Sea, but that all ſuch Contracts, Pleas and Cat 
plaints, and all other Things ariſing within the Bodies of Counti 
as well by Land as Water, as aforeſaid, and alſo Wreck of 
ſhould be determined, tried, diſcuſſed and remedied by the Lu 
of the Land, and not before the Admiral or Admirals, nor by 
Lieutenant in any Manner as in the ſame Statute is alſo amon 
AnotherStat. other Things more fully contained: And whereas alſo in tie! 
(2 H-4.)<on- liament of our Lord Henry the Fourth, late King of En 
former. after the Conqueſt, held in the ſecond Year of his Reign ej 
minſter in the County aforeſaid, it is amongſt other Thing 
dained and enacted, that the aforeſaid Statute of the = 


4 . 
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— of our ſaid late King Richard the Second, ſhould bo beld 
kept and carried into due Execution as in the ſame Statute 
elt other Things is contained: And whereas alſo all and ſin- | 

eas and Affairs touching or concerning the Validity, Expli- That the Ex- 

glar Pl airs 8 f ty, Exp 5 

ation, Interpretation, Conſtruction or Expoſition of any Statutes Pofirion of 

q all Parliaments whatſoever of our ſaid Lady the now Queen, belongs to 

ber Progenitors, late Kings or Queens of England, enacted de Courts 

"ade and provided, and all and fingular Pleas and Conuſance of emforal. 

ess for any 1 reſpaſles, Contracts, 'Treſpaſſes upon the Caſe, for the 

ſiking, Detaining or Converting of any Goods or Chattels, or for 

gy other Cauſe whatſoever, as well upon Land as upon Water, 

hin the Body of any County within this Kingdom of England, 

ir elſewhere upon Land, happening, ariſing, emerging, done or 

yought to any Perſon or Perſons, do ſpecially belong and apper- 

fin to our Lady the now Queen and her Royal Crown, and by the 

Laws and Statutes of this Realm of England ought, and from 

ſime paſt always hitherto were accuſtomed to be tried, determin- 

4 and diſcuſſed in the Queen's Temporal Courts of Record, before 

de Lady the Queen now here, or before her Temporal Juſtices or 

Judges, and not before the Lord Admiral of England, nor by the 

Mmiral of England, or his Lieutenant or Deputy in any Manner: 

Xeverthcleſs one John Ballam and one Miliam Hart not being ig- 

wrant of the Premiſſes, but contriving unjuſtly to burthen, oppreſs 

nd aggrieve the ſaid Nicholas Faſtin, contrary to the due Courſe 

of the Law of this Kingdom of England, and contrary to the Form g.e,ch. 

i the ſeveral Statutes aforeſaid, and to draw the Conuſance of a 

ea which ſpecially belongs and appertains to our ſaid Lady the 

how Queen and her Royal Crown to another Examination in the 

ourt of Admiralty, before the Right Honourable Sir Charles 

wes, Knt. Doctor of Laws and ſupreme Judge of the Court of 

\miralty of England, or his Deputy or Surrogate, or ſome other 

mpetent Judge in that Behalf, by Virtue of a certain Proceſs out gy procef 

i the ſaid Court of Admiralty, for the Proſecution of a Ship called our of the 

Ihe Sean of Norway, whereof Berent Gertſon lately was, but ad Gn 

fun Orce, otherwiſe Ord, otherwiſe Larwick is now Maſter, and and Labour. 
Rigging and Appurtenances; and the ſaid Nicholas Juſtin being 

huner of the ſaid Ship, for and concerning divers Wares and Mer- 

handizes, Works and Labours by the aforeſaid J. Ballam and M. Hart 

ld, delivered, done, found and provided for the ſaid Ship, out of 

e Juriſdition of that Court, unjuſtly drew into Plea, warily and 

ily Libelling and Suggeſting againſt the ſaid Ship, and the a- 

reſaid Nicholas Juſtin in the ſame Court of Admiralty, amongſt 

er Things, as followeth, that is to ſay: Hrſt, That in the Libel fer 
onth of November in the Year of our Lord One thouſand ſeven forib. 
ndred, and for ſeveral Months before and after the ſaid Brent 

nion of Norway was the Maſter and Commander of the ſaid 

Ip the Swan, and had the Care and Government of her as Ma- 
and was put in and appointed Maſter of her by her Owner, 

You, II. Cee who 
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3 * | 
who was then an Inhabitant of Norway and a Subje& of the x... 
of Denmark, but is fince dead, and ſo much the ſaid Brent — 
ſon hath confeſſed and declared, and this was and is true — 
and notorious, and alledges every Thing jointly and ſevera]] 4 5 
That in the ſaid Month of November in the Year of our r. ; 
thouſand ſeven hundred, the ſaid Ship the San being upon the By 
and open Seas near the Port of London, within the Juriſdi&ion* 
the High Court of the Admiralty of England, and then ftandins : 
great Need of a new Cable, a Coil of ſmall Ratlin, a new Anch 
end the other 'Things mentioned in the two Schedules hereunto > 
nexed, the ſaid John Ballaw and William Hart did thereupon, a 
the ſpecial Inſtance and Requeſt of the ſaid Beret Gertſon, the 
Maſter and Commander of the ſaid Ship upon the high and — 
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dule Ne 2, and at the Rates there ſet down, amounting in th 
whole to the Sum of nineteen Pounds eleven Shillings and Six-pence 
Sterling, and the ſaid Cable, Anchor, and other 'Things mentioned 
in the ſaid two Schedules, were at the Time and Place aforeſaid 
ſent and delivered by the ſaid 7ohn Ballam and William Hart, 0 
their Order, on board the ſaid Ship, and have ever ſince and noi 
are belonging to her and applied to her Uſe, and the ſame were, at 
the Time of their being ſent and delivered on board the ſaid Ship 
really and truly worth the reſpective Rates and Sums of Money (ch 
dulate, and the like Sort of Goods were then uſually ſold at the 
ſame Rates; and this was and is true, publick and nototious, and 
fo much the ſaid Berent Gertſon hath confeſſed and declared tok 
veral Perſons, but lays it of other good Sum at the Time an 
Place, &c. and as above: Alſo, That the ſaid Ship the Swan, ſhort 
ly after the ſaid Cable, Anchor, and the other Things mentions 
in the ſaid two Schedules, were ſent and delivered on board her 
| aforeſaid, proceeded to Norway, and did then and ever, and noi 
doth belong, to that Place, and the ſaid Berem Gert ſem ber late i 
ſter did, and do all reſide in Norway, and were and are Subj t 
the King of Denmark; and this was and is true, publick and ndt 
rious, and ſo much the ſaid John Orce otherwiſe Ord, othervit 
Larticł, hath lately confeſſed and declared to ſeveral Perſons 
ſets forth as above: Alſo, That the ſaid ſeveral Sums of Ma 
mentioned in the ſaid two Schedules, in all amounting in the Wiw 
to the Sum of One hundred twenty-four Pounds fix Shillings and 
pence Sterling, are really and truly due to the ſaid Jobs 56 
: F 
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(edulate, and the ſaid Jam Orce, otherwiſe Ord, otherwiſe Lar 
ail, the preſent Maſter of the ſaid Ship hath lately confeſſed and de- 
4red to ſeveral Perſons, that the aforeſaid Sums of Money are þ 7 

ypaid, and that it is ſo ſet down in Inſtructions given him by the ſaid 
icholas Fuſtin the Owner of the ſaid Ship, or to that effect, at be- 
wer: Alſo, That the ſaid John Ballam and Villiam Hart have ſe- 
«al Times demanded the Sums of Money due to them as afore- 
kid, of the preſent Maſter of the ſaid Ship, perſonally, and of her 
aid Owner by Letters, but they refuſing or delaying to pay for the 
ame, and the ſaid John Ballam and Milliam Hart having no Re- 
nedy for the Recovery thereof but by arreſting the ſaid Ship in the 
lich Court of Admiralty of England, have cauſed the ſame to be 
neſted by Virtue of a Warrant from the faid Court, and all Per- 


1 to be duly cited to appear in the ſaid Court to anſwer to them 
de faid Fohn Ballam and William Hart, in a Cauſe or Cauſes civil 
nd maritime; and the ſaid Nicholas Faftin hath there appeared by 
lis Proctor and ſubmitted himſelf to the Juriſdiction of the ſaid 
Court, and as Owner of the ſaid Ship given Bail to anſwer the Ac- 
ton brought by the ſaid John Ballam and William Hart againſt 
the faid Ship, and to abide by the Judgment of the ſaid Court, and 
v pay what ſhall be adjudged, together with the Expences of Suit, 
nd thereupon procured the ſaid Ship to be releaſed from the ſaid 
arreſt, as by the Procecdings of the ſaid Court, to which the Party 
xwoponent refers himſelf, doth appear. 


, Delivered for the Uſe of the Ship Swan of Longſound, Mr. Be- 
— Gertſon Commander, November the 16th 1700. per John 
am, | 8 | 


C. q. lb. 
59 1 10 A Cable of 15, in full 120 Fathom. 


9 2 13 at 355. per Hundred is 104 6 8 


One Hand-line, 4 Skains of Marlin and Houſen. 00 3 4 
Lighteridge on Board, N 980 


838 r 


th... lt. trot. at. n a. 


104 15 © 
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ad Villiam Hart, for the ſaid Cable, Anchor, and the other Things 


(as having or pretending to have any Right, Title, or Intereſt there- 


o 1 03 A Coil of ſmall Ratlin, 7 RT 
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No 2, Smith's Work to the Ship Swan, erent 
/ November the 25th 1700. by William "qa 


For one new Anchor weighing 13 C. 241b. per Contract. C 7 d. 


For One hundred Five- Inch Nails. 00 4 
For One hundred Four- Inch Nails. oo ? _ 
For Two hundred of Nails. | wan bl 
For mending one Pump- Iron. | OT : p 


— 


Alſo that all and ſingular the Premiſſes were and are true and 
notorious, as by a true Copy of the aforeſaid Libel in the Court of 
the ſaid Lady the Queen, before the Queen herſelf now here had 
read and heard, amongſt other Things more fully appears, whe, 
in Truth, the Wares and Merchandizes, Works, and Labour, 3 

Averment, foreſaid, were found, provided, done, fold, and delivered for the 
Thar the aforeſaid Ship in the River of Thames, to wit, in the Pariſh dd 
work were St. Paul Shadwell in the County of Middleſex, and not upon the 
for the Ship High Sea, nor within the Juriſdiction of the Court of Admira 
t Tue aforeſaid, as by the Libel aforeſaid is above ſuppoſed; To all an 
ſingular which Matters the ſame John Ballam and Milliam Hi 
unjuſtly conſtrained him the ſaid Nicholas Juſtin to appear in th 
ſaid Court of Admiralty, before the aforeſaid * c i} the ſam 
Court, concerning the Premiſſes, and to anſwer the ſame Fob Bu 
lam and William Hart of and concerning the ſame; and althoug 
the ſame Nicholas Juſtin in the ſaid Court of Admiralty, befo 
the aforeſaid Judge of that Court, did plcad and alledge all! 
Plea in the ſingular the Premiſſes by him above ſuggeſted and alledged for hi 
Admiralty. Diſcharge and Diſmiſſion from thence in this Behalf, and offered 
prove the ſame by inevitable Teſtimony and. Truth; yet the fan 
Judge of that Court hath altogether refuſed and till refuſes to a 
mit the ſaid Plea, Allegation and Proof: And the beforeſaid ). 
Ballam and Villiam Hart do, with all their Power, endeavourg 
daily contrive to compel him the ſame Nicholas Juſtin to u 
ſwer of and concerning the Premiſſes aforeſaid, and to be condem 
ed in the Premiſſes by the Sentence and final Decree of t 
Court of Admiralty aforeſaid, in Contempt of the ſaid Lady ta 
now Queen, in Diſheriſon of her Crown and Dignity, and.to 
Damage, Impoveriſhment and manifeſt Grievance of the ſame \ 
cholas, and againſt the Law and Cuſtom of the Realm of the i 
Lady the now Queen of England, and alſo againſt the Forma 
Effet of the ſeveral Statutes aforeſaid in ſuch Caſe in Fom 
foreſaid made and provided: And this the ſame Nicholas Jufin 
ready to verify: Wherefore the ſame Nicholas, humbly impion 
the Aid and Bounty of the Court of the ſaid Lady the Quoc, 
fore the now Queen herſelf, prays for himſelf a Remedy, a 
2 


— 
— 9 - — — — — 
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Writ of Prohibition of the ſaid Lady the Queen here, to be direct- 
4 to the ſaid Judge of the Court of Admiralty aforeſaid, or to 
wy other competent Judge whatſoever in this Behalf, to prohibit 
im or them that he or they bold not Plea in any Manner touch- 
ng or concerning the Premiſſes aforeſaid, before him or them, c. 
4nd it is granted to him, Gc. #3 


— 


LAL 


Pleas before the Lord the King at 
Weſtminſter, of the Term of Eaſter in 
the Twelfth Tear of the Reign of Wil- 
liam the Third, now King of Eng- 
land, &c. Roll 108. „ e 


Hillyard againſt Cox. 


in the Term of St. Michael laſt paſt, be- 
fore our Lord the King at Veſtninſter came Daniel Hillyard 
Clerk, Adminiſtrator of all and ſingular the Goods and Chattels, 
Rights and Credits which were of John Cox deceaſed, at the Time 
ak his Deceaſe, who died Inteſtate, by Edward Chapman his At- 
tomey, and brought into the Court of the ſaid Lord the King 
then there his certain Bill againſt Thomas Cox in the Cuſtody of 
the Marſhal, Sc. of a Plea of Treſpaſs upon the Caſe; and 
there are Pledges of Proſecuting, namely, John Doe and Ri- 
chard Roe, which ſaid Bill is in theſe Words, that is to ſay, Berk- 
ire, to wit, Daniel Hillyard Clerk, Adminiſtrator of all and 
Ineular the Goods and Chattels, Rights and Credits which were 
o John Cox deceaſed, at the Time of his Death, who died Inte- 
late, complains of Thomas Cox in the Cuſtody of the Marſhal of 


Malia the Third, now King of England, c. at Farringdon in 
ie County aforeſaid, was indebted to the aforeſaid John in his 


br divers Goods, Wares and Merchandizes of the ſame John by 
de beforeſaid Fohn in his Life-time to the ſaid Thomas, at the 
ſpecial Inſtance and Requeſt of the ſame Thomas, before that 
me fold and delivered: And being ſo indebted the aforeſaid 
Vol. II. D d d T homas 


Berkſhire, to wit, JE it remembered, That heretofore, to wit, Salk. 37. 


the Marſbalſea of the Lord the King, before the King himſelf be- Indebiratus 
ne, for that, to wit, That whereas the aforeſaid Thomas, on the *o=pfrdy 


an Admini- 


it Day of March in the eleventh Year of the Reign of our Lord ftrator for 
and deliver- 
time, in One hundred Shillings of lawful Money of England Inteſtate. 


Thomas in Conſideration thereof afterwards, to wit, the fame N 

Year and Place aboveſaid, undertook, and then and there Hane 

3 the ſaid John in his Life-time, that he the rr 

omas would well and mo pay and ſatisfy the ſaid One hun at 

Shillings to the ſaid John, when he ſhould be thereunto vr r 

Quantum requeſted: And whereas alſo afterwards, to wit, on the ſecond D f 

merm® of March in the eleventh Year aboveſaid, at Farringdon aforeſai 

in Conſideration that the ſaid Zoh# in his Life-time, at the like 

ſtance and Requeſt of the ſame Thomas, bad ſold and delivered 

| the ſame Thomas divers other Goods, Wares and Merchandizes 0 

| him the ſaid John, the ſaid Thomas took upon himſelf and the 

and there faithfully promiſed the ſame John, that he the aforeſai, 

Thomas would well and truly pay and ſatisfy to the ſaid John { 

much Money for the Goods, Wares and Merchandizes aforeſai 

laſt mentioned, as thoſe Goods, Wares and Merchandizes at the 

Time of the Selling and Delivering thereof were reaſonably wort 

when he ſhould be afterwards thereunto requeſted: And the ſai 

Daniel in Fact faith, that the Goods, Wares and Merchandize 

aforeſaid laſt mentioned at the Time of the Sale and Delivery ther 

of were reaſonably worth another hundred Shillings of like lauft 

Money of England, to wit, at Farringdon aforeſaid ; and thereg 

Breach. the ſame Thomas then and there had Notice: Nevertheleſs the 

foreſaid Thomas his aforeſaid Promiſes and Aſſumptions in Forn 

aforeſaid made not regarding, but contriving and fraudulently it 

_ tending the _ in his Life-time, and the aforcſaid Danie 

after the Death of the ſaid John, in his Behalf craftily and ſubtill 

to deceive and defraud, hath not paid the ſeveral Sums of Mong 

aforeſaid to the ſaid John in his Life-time, or the aforeſaid Dani 

after the Death of the ſaid Jahn (to which ſaid Daniel Adminiſtr 

tion of all and fingular the Goods and Chattels, Rights and Credit 

which were the aforeſaid John's at the Time of his Death, was i 

Letters of due Form committed by Joſeph Woodward, Doctor of Laws an 

Adminiftre- Archdeacon of the Archdeaconry of Berks, Official lawfully q 

red. — after the Death of the ſame John, to wit, on the tentl 

ay of April in the Year of our Lord One thouſand fix bund 

ninety and nine, at Farringdon aforeſaid, to which Official 

Committing of the Adminiſtration aforeſaid in this Behalf dide 

Right belong) nor hath any wiſe contented them, or either of thet 

for the ſame; although to do this the aforeſaid Thomas,” after i 

Death of the ſaid John, and after the Adminiſtration aforeſaid 1 

Form aforeſaid committed, to wit, on the twentieth Day of # 

in the eleventh Year aboveſaid, at Farringdon aforcſaid by the 

Requeſt. foreſaid Daniel was requeſted, but hath altogether refuſed to 

or any wiſe ſatisfy the fame unto the ſaid John in his Lifeim 

and the aforeſaid Daniel after the Death of the ſaid John, u 

ſtill refuſes to pay or ſaticfy the ſame to the ſaid Dam 

Wherefore the ſaid Daniel ſaith, that he is injured and hath V 

mage to the Value of ten Pounds: And therefore he brings 
* 


Oc. 
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Jud tho ſame Daniel brings here into Court the Letters of Ad- Profere of 
ciniiration aforeſaid of the ſaid Faſeph Woodward, which teſtify af agnini- 
i Commiſſion of the Adminiſtration aforeſaid in Form aforeſaid, firation. 
be Date whereof is on the Day and Year aboveſaid. - | 
And now at this Day, to wit, Wedneſday next after fifteen Days 
zum the Day of Eafter in this ſame Term, until which Day the 
'vreſaid Thomas Cox had Leave to imparl to the aforeſaid Bill, 
nd then to anſwer, c. before the Lord the King at Weſtminſter 
umes as well the aforeſaid Daniel Hillyard by his ſaid Attorney, 
g the aforeſaid Thomas Cox by Edeard Serle his Attorney: And 
te fame Thomas defends the Force and Injury, when, Cc. and 
ys Oyer of the aforeſaid Letters of Adminiſtration now here pro- pray, Oyer 
iced in Court, and in the Declaration aforeſaid above ſpecified; — — _ 
nd they are read to him in theſe Words, to wit, Zoſeph Wood- nitration. 
214, Doctor of Laws and Arehdeacon of the Archdeacopry of 
}r4hire, Official lawfully conſtituted to our beloved in Chriſt 
Noniel Hillyard Clerk, principal Creditor of Fohy Cox, when 
ing, of Newbery within the County and Archdeaconry of Berks 
foreſaid, Groger, lately deceaſed, Greeting in the Lord: Whereas 
the ſaid 70hn Cox, ſo as aforeſaid deceaſed, lately died Inteſtate, 
We therefore deſiring that the Goods, Rights and Credits of the 
id deceaſed be well and faithfully adminiſtred and converted, and 
lſpoſed to be adminiſtred to pious Uſes; Therefore for the well 
ad faithfully diſpoſing of the Goods, Rights and Credits of the 
foreſaid Deceaſed, and alſo for demanding, collecting, levying 
ad requiring all Credits whatſoever of the faid Deceaſed, and 
which belonged to the ſaid Deceaſed whilſt he lived, and 
t the Time of his Death, and for the Payment of what the 
id Deceaſed at ſuch Time of his Death was indebted, as far 
ſuch Goods, Rights and Credits extend, according to the 
Value thereof; it is permitted you, in whoſe Fidelity we do 
a this Behalf confide, being ſworn in due Form of Law upon 
0D's Holy Evangeliſts, well and faithfully to adminiſter the 
me, and to make a full and faithful Inventory of all and 
gular the Goods, Rights and Credits of the ſaid Deceaſed ; and 
| exhibit the ſame into the Regiſtry of the ſaid Archdeacon of 
l 


id rk aforeſaid, on or before the firſt Day of the Month of June 
it enſuing, and alſo to render thereof a full and true Account, 
r aculation or Eſtimation of and concerning your Addition on or 
id bre the firſt Day of March, which ſhall be in the Vear of our 

| rd One thouſand ſix hundred ninety and nine: By the Tenor of 
e e Preſents we commit full Power, and ordain, depute and con- 
) ute you by theſe Preſents, Adminiſtrator of all and ſingular the 
t ds, Rights and Credits of the ſaid deceaſed Aune Cox, Widow 
Relict of the ſame Deceaſed, having firſt renounced in Writing 
Adminiſtration of the Goods, 6c. Dated at Oxford under the 
ul of our Office, on the aforeſaid tenth Day of April in the Year 
our Lord One thouſand fix hundred ninety and nine. * 

| i 


Ka 
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Pleads that Which being read and heard, the ſame Thomas faith 

pry — aforeſaid Daniel his ſaid Action thereupon a wary rags = th 
of his Death to have or maintain, becauſe he ſaith that t aforeſaid f, ne 
lived Big, at the Time of the Death of the ſaid Fs Cox and at the T. ma 
. ceſe. the committing the Adminiſtration aforeſaid, and long = qa 
an Inhabitant and Reſiant in the City of Oxford in the Coy — 

Oxford, which ſaid City is and always was within the Die. 
Oxford, and out of the Archdeaconry of Berkſhire aforeſaid 

the Juriſdiction of the Archdeacon of that Archdeaconry * 
ſaid Archdeaconry and the whole County of Berkſhire afor 7 
are and always were within the Dioceſe of Salisbury, and not vi 

in the Dioceſe of Oxford; by which the Committing of Adminif 

tion of all and fingular the Goods and Chattels, Rights and 8 
dits, which were the ſaid John Cox s at the Time of his Death þ 
Right belonged to Thomas by Divine Providence then and fi 
Archbiſhop of Canterbury, by reaſon of his Prerogative, and not 
the aforeſaid Archdeacon of the Archdeaconry of Berks, or an 
other inferior Judge; and the ſaid Letters of Adminiſtration prod 
ced here in Court are void and of no Effect in Law: And this he! 
ready to verify: Wherefore he prays Judgment if the aforeſa 
_— ought to have or maintain his ſaid Action thereupon again 

im, Oc. 

Demurrer And the aforeſaid Daniel Hillyard faith, that he, notwithſand 
— ing any Matters by the aforeſaid Thomas Cox above in Pleadi 
alledged, ought not to be precluded from having his ſaid Adi 
thereupon againſt the ſame Thomas, becauſe he faith that the Pg 
aforeſaid by him the ſame Thomas, in Manner and Form aforeſi 
above pleaded, and the Matter in the ſame contained, are not {uf 
cient in Law to preclude him the ſaid Daniel from having his f 
Action thereupon againſt the ſaid Thomas. To which ſaid Ples 
Manner and Form aforeſaid above pleaded, he the ſame Dan 
need not, nor is bound by the Law of the Land in any Manner 
anſwer: And this he is ready to verify : Wherefore for Want of 
ſufficient Plea in this Behalf, the ſame Daniel prays Judgment, 
his Damages by Occaſion of the Premiſles to be to him adjudg 
Sc. And for Cauſes of Demurrer in Law, according to the Fo 
of the Statute in ſuch Caſe made and provided, the ſaid Dat 

ſhews and demonſtrates to the Court here theſe Cauſes followi 
to wit, for that it doth not appear by the Plea aforeſaid, that t 
aforeſaid Thomas Cox was not an Inhabitant within the Diocet 

the Biſhop of Salisbury at the Time of the Death of the ato 
John Cox; and that the ſaid Plea is uncertain and wants Fe 


Ge. 

Joinder, And the aforeſaid Thomas Cox ſaith, that the Plea aforclid 
him the ſaid Thomas in Manner and Form aforeſaid above pid 
ed, and the Matter in the ſame contained, are good and ſufel 
in Law to preclude him the ſaid Daniel from having his (aid 

tion thereupon againſt him the ſaid Thomas, which ſaid Plea 
2 ö 
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© Matter in the ſame contained the ſame Thomas. is ready to 
wu and prove as the Court, 6c. And becauſe the ſaid Daniel 
th not anſwered to that Plea, nor hath hitherto in any wiſe 
"tradiacd it, the ſaid Thomas, as before, prays Judgment, and 
44t the aforeſaid Daniel be precluded from having his Action 
freſaid thereupon againſt the ſaid Thomas, &c. But becauſe the 
Court of the ſaid Lord the King now here are not yet determined 

e giving their Judgment of and upon the Premiſſes, a Day is 
terefore given to the Parties aforeſaid before the Lord the King at 
Feſminſter, until —— Day next after — of hearing their Judg- 
nent thereon, for that the Court of the ſaid Lord the King 
ow here thereof not yet, Gr. i S 


— 


ns 0 — 


Pleas before the Lord the King at Weſt- 
minſter, of the Term of the Holy Tri- 
nity in the Twelfth Tear of the Reign of » 
our Lord William the Third, now King 
of England, &c. Noll 369. 34 


Gidley againſt Williams. 


(nwall, to wit, BE it remembered, That heretofore, to wit, Salk. 31. 
in the Term of Eaſter laſt paſt, before the Caſes B. 

Lord the King at Veſtminſter came Thomaſin Gidley Widow, 

Adminiſtratrix of all the Goods and Chattels of Richard her Huſ- 

band lately deceaſed, by Peter Champion her Attorney, and 

brought into the Court of the ſaid Lord the King then there her 

certain Bill N Petherick William, otherwiſe called Pethe- 

ck Booth, of the Pariſh of Vithiel in the County of Cornwall, 

eoman, in the Cuſtody of the Marſhal, &c. of a Plea of Debt; 

nd there are Pledges of Proſecuting, namely, John Doe and Ri- 

bord Roe; which ſaid Bill followeth in theſe Words, that is to 

uy, Cornwall, to wit, Thomaſin Gidley, Widow and Adminiſtra- Declaration 

x of all the Goods and Chattels of Richard Gidley her Husband « *=w qt 

ately deceaſed, complains of Petherick Williams, otherwiſe called 1,0, © Bin 

Ftherick Booth, of the Pariſh of Vithiel in the County of Corn- ligatory ro 

dal, Yeoman, in the Cuſtody of the Marſhal of the Marſbalſea e In 

t our Lord the. King, before the King himſelf being, of a Plea, 

dat he pay to her twenty Pounds of lawful Money of England, 

lich he oweth to her, and unjuſtly detains, for that, to wit, That 

Vor. II. E e e whereas 


"ay 


teſtate. 
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X.B. Defen- whereas the aforeſaid Petherick, on the tenth Day of 9,, © 
vg de. Year One thotiſand fix hundred and oighty-five, 0 Jane in tle 
murr'd, the llomibe in the 2 aforeſaid, by his certain Bill obli at &. 
. n n to tho 
ion 1 the 
Debet and whi ch N 
e and be 


» in the in. 


ngland, to 


mini- 
% Mo- 


min- . 

ration though ueſted, Gr. hath hitberto altogether refuſed to 

ought to have the beforeſaid twenty Pounds to the ſaid Richard in his Lifetim: 

veen inſerted or to the ſame Thomaſir after the Death of the ſaid Richard, and 
ſtill refuſeth to pay the ſame to the ſaid Thomaſin, to the Damage 
of the ſaid Thomaſin of twenty and five Pounds: And therefore ſhe 
brings Suit, Cc. And the aforeſaid Thomaſin brings here into 
Court the aforeſaid Letters of Adminiſtration of the aforeſaid Ni- 
ehard, whereby it ſufficiently appears to the Court here, that the 
aforefaid 7. bomaſin is the Adminiſtratrix of the aforeſaid Richard, 
atid thereupon bath Adminiſtration, Cc. 

Imparlance. ' And tow at this Day, to wit, Friday next after the Morroy of 
the Holy Trinity in this ſame Term, to which Day the aforclaid 
Petherick had Leave to imparl to the ſaid Bill, and then to u. 
ſwer, Ce. before the Lord the King at Weſtminſter comes as wel 
the aforeſaid Thowaſin by her ſaid Attorney; and the ſame Pelle 
rick, by Foſtph Hawkey his Attorney; and the ſame Petherick d. 

It is not his fends the Force and Injury, when, Gg. and faith that he ougit 

Deed plead trot to be charged with the Debt aforeſaid by Virtue of the faid Bil 
obligatory, becauſe he ſaith that the aforeſaid Bill is not his Dee: 
And of this he puts himſelf upon the Country; and the aforeſaid 

Dauomaſin in like Manner, Oc. 

Venire a- Therefore let a Jury come thereupon before the Lord the King 

watded. at Weſtminſter, on Wedneſday next after three Weeks from the Dy 
of the Holy Trinity; and who neither, &c. to recognize, G * 
cauſe as well, 6c. The ſame Day is given to the Parties aforcli 


4 | there, 
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there, Ge. Afterwards the Proceedings are thence continued be- Poſies con- 
ween the aforcſaid Parties of the Plea aforeſaid, by the Jury re- dnued 
fited thereupon between them, before the Lord the King at We | 
ginſter, until Wedneſday next after three Weeks from the Day of 
the Holy Trinity then next following, unleſs the Juſtices of the 
Lord the King appointed to take the Aſſzes in the County afore- 
cid firſt come on the ninth Day of Auguſt at Launceſſon in the 
County aforeſaid, by Form of the Statute, Cc. for Default of Ju- 
ors, Oc. At which Day before the Lord the King at Weſtminſter 
comes the aforeſaid Thomaſin by her ſaid Attorney: And the before- 

g Gd Juſtices of the Lord the King, before whom, Goc. ſent here their 

Record had before them in theſe Words: Afterwards, at the Day Return of 
| «nd Place within mentioned, before Sir Powell, Knt. one of the e Poſtca. 
e 
0 


253 


2 * 
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ſuſtices of our Lord the King of the Bench of Juſtices of our ſaid 
; Lord the King appointed to take the Aſſizes in the County of Corn- 
„b and Francis Stanton, Eſq; Aſſociate to the ſame John 
de Poel, for this Turn, by the Form of the Statute, &c. came the 
WY vithia named 7 homaſin Gidley, Widow, by her Attorney within 
4. nention'd; and the within named Petherick Williams, although ſo- 
e bemnly required, did not come, but made Default: Therefore let Default. 
0; WY the Jury whereof Mention is within made be taken againſt him by 
id WY Default: And the Jurors of that Jury 9 came, who Verdi for 
eng elected, tried and ſworn to ff Truth of the within be Plaistig. 
ay WY Contents, upon their Oath ſay, that the Bill obligatory within 
me, mentioned is the Deed of the aforeſaid Petherick Williams, as the 
and aforeſaid Thomafir hath within againſt him declared, and aſſeſs the 
age WY Damages of the ſaid 7 „ by Occaſion of the Detention of 
ſhe BY the within written Debt, over and above her Coſts and Charges by 
into ber about her Suit in this Behalf applied, to 'T'wo-pence, and for 
N- doſe Coſts and Charges to forty Shillings : Therefore it is conſfider- 
the ed, That the aforeſaid Thomaſin do recover againſt the aforeſaid 
ord, eberick her ſaid Debt and the Damages aforeſaid by the Jury in 
Form aforeſaid aſſeſſed; and alſo thirteen Pounds and ten Sil. 
Ings for her Coſts and Charges by the Court of the ſaid Lord the 
ling now here adjudged to the ſaid Thomaſin, by her Aſſent, 
x Increaſe: Which ſaid Damages in the Whole amount to fifteen 


founds ten Shillings and T'wo-pence ; and that the ſaid Pethericł 
| taken, Ge. h 


Phas 
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Pleas before our Lady the Queen at Wen. 
minſter, of the 7. — FE * 
nity in the Third Tear of the Reign of 
the Lady Anne, now Queen of Eng. 
land, &c. Noll 90. OY 


Slater againſt May. 


-35!-P4 London, to wit, DE it remembered, That heretofore. to w. 
- 4% IT B in the Term of Eaſter laſt paſt beser = 
1 3 palt, re the 
42. Lady the Queen at Vefiminſter came John Slater, Adminiſtrator 

of all and ſingular the Goods, Rights and Credits which were 
:Chriſtopher Youlden's deceaſed at the Time of his Death, by Tj. 
mas Moore his Attorney, and brought into the Court of the ſaid 
Lady the Queen then there his certain Bill againſt John May in 
the Cuſtody of the Marſhal, Oc. of a Plea of Treſpaſs upon the 
8 Caſe; and there are Pledges of Proſecuting, namely, John Doe 
Drator du- and Richard Roe, which ſaid Bill followeth in theſe Words, that 
ring the — is to ſay, London, to wit, John Slater, Adminiſtrator of all an 
— * ſingular the Goods, Rights and Credits which were Chriſtophe 
for Money -Zoglden's deceaſed at the Time of his Death, complains of 50 
lent by the May in the Cuſtody of the Marſhal of the Marſpalſea of the Lad 
the Queen, before the Queen herſelf being, for that, to wit, Thi 

whereas the aforeſaid 7ohn May, on the twenty-third Day of 7, 

nuary in the Year of our Lord One thouſand fix hundred ninet 
Indebirat, and nine at London, to wit, in the Pariſh of St. Mary le Boo i 
adumpft. the Ward of Cheap, was indebted to the ſaid Chriſtopher in hi 
| Life-time in thirty Pounds of lawful Money of England, for 
much Money of the ſame Chriſtopher in his Life-time, by him th 
ſaid Chriſtopher in his Life-time to the ſaid John May, at the ſpe 
cial Inſtance and Requeſt of him the ſaid John May, before thi 
Time lent and accommodated ; and being ſo thereupon indebtec 
he the faid John May in Conſideration thereof, — 
wit, the ſame Day and Year aboveſaid, at London aforeſaid i 
the Pariſh and Ward aforeſaid, took upon himſelf and then a 
there faithfully promiſed the ſaid Chriſtopher in his Life-time, ti 
he the ſaid Zohy May would well and faithfully ſatisfy and p 
the aforeſaid thirty Pounds to the ſame Chriſtopher, when att 
wards he ſhould be thereunto requeſted : And whereas allo tit 
aforeſaid John May afterwards, to wit, the ſame Day and Ye 
aboveſaid, at London aforeſaid in the Pariſh and Ward aforeli 
was indebted to the ſaid Chriſtopher in his Life-time in other tik 
ty Pounds of like lawful Money of England, for ſo much Mot 


4 
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ſaid Chriſtopher in his Life-time, by the ſaid John May Another In. 
4 te 2 and to the Uſe of him the ſaid Chriffo- debitat Af. 


vefore that Time had and received; and being ſo indebted, — 
pier 'foreſaid John May afterwards, to wit, the ſame Day and 222 
- aboveſaid at London aforeſaid, in the Pariſh and Ward afore- RR 
- in Conſideration thereof, took upon himſelf and then and 
- faithfully promiſed the ſame Chriffopher in his Life-time, 
— he the ſaid John May would well and truly pay and ſatisfy 
ve ſaid thirty Pounds laſt mentioned to the ſaid Chriſtopher, when 
he ſhould be thereunto afterwards an 1 Nevertheleſs the Breach. 
id 7ohn May, his ſeveral Promiſes and Undertakings aforeſaid in 
foreſaid made not regarding, but contriving and fraudu- 


ro 


cums of Money (to which ſaid John Slater Adminiſtration of all Leters of 
ind ſingular the Goods, Rights and Credits which were the afore- — waag 
id Chriſtopher Touiden s at the Time of his Death, with his Will forth. 
nnexed, for the Uſe and Benefit and during the Abſence of Elixa- 

1h Vittery, the Executrix named in the ſaid Will, by Thomas by 
Divine Providence Archbiſhop of Canterbury, Primate and Metro- 
politan of all England, on the fifteenth Day of Oftcber in the 

Year of our Lord One thouſand ſeven hundred and three, at Lon- 

1n aforeſaid in the Pariſh and Ward aforeſaid were in due Form 

of Law committed) hath not paid the ſaid ſeveral Sums of Money, 

or any Part thereof, to the ſaid Chriſtopher in his Life-time, or to 

the ſaid John Slater after the Death of him the ſaid Chriftopher, 

nor hath hitherto in any Manner contented them for the ſame Requeſt. 
(although to do this the aforeſaid John May by the ſaid Chrifto- 

fler in his Life-time, and by the ſaid John Slater after the Death 

of the ſaid Chriſtopher, and the Committing of the Adminiſtration 
aforeſaid at London aforeſaid, in the Pariſh. and Ward aforeſaid 

was requeſted) ; but altogether refuſed to pay or in any Manner 

to ſatisfy the ſame unto the ſaid Chriſtopher in his Life-time, and 

yet refuſeth to pay them to the ſaid Fohn Slater, to the Damage 

ff him the ſaid John Slater of forty Pounds: And thereupon he 
brings Suit, &c. And the ſaid John Slater brings here into Court 

be faid Letters of Adminiſtration aforeſaid of the ſaid Archbiſhop, 

hich teſtify the Commiſſion of the Adminiſtration aforeſaid to 

be faid John Slater in Form aforeſaid, the Date whereof is the 

ime Day and Year in that Behalf above-mentioned, G. 

And now at this Day, to wit, Friday next after the Morrow of 

e Holy Trinity in this ſame Term, until which Day the ſaid 

hn May had Leave to imparl to the aforeſaid Bill, and then to 

ſwer, Cc. before the Lady the Queen at Weſtminſter comes as 

ell the ſaid 7ohn Slater by his ſaid Attorney, as the ſaid John 

lay by Richard Gates his Attorney: And the ſame John May 
nds the Force and Injury, when, Gc. and ſaith that the De- 

Vor. II. Ff f claration 
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Demurrer to 


N 


claration aforeſaid, and the Matter therein contained, are not ag 
* cient in the Law for the ſaid John Slater to have and — 
ſaid Action thereupon againſt him the ſaid John May; and that heh 

no need, nor is bound by the Law of the Land in any Manner to ath 
ſwer the ſaid Declaration in Manner aforeſaid declared: And this 
is ready to verify : Wherefore for Defect of a ſufficient Declaration 
in this Behalf, the ſaid John May prays Judgment, if the ſaid Joh, 
Slater ought to have his ſaid Action againſt him the ſaid Fohy Mor 
Gc. And for Cauſes of Demurrer in Law in this Behalf, the — 
John May, according to the Form of the Statute in ſuch Cx; 
lately made and provided, ſheweth and pointeth out to the Court 
here theſe Cauſes following, to wit, That the Declaration afore. 
ſaid is altogether uncertain, double inſenſible, inſufficient in Lay 
and Wants Form, Oc. And the aforeſaid 7ohn Slater faith, that 
notwithſtanding any Thing by the ſaid John May above alleged 
the Declaration aforeſaid of the ſaid 7ohn Slater ought not to be 
quaſhed, becauſe he ſaith that the Declaration aforeſaid, and the 
Matter in the ſame contained, are good and ſufficient in the Law 
for him the ſaid John Slater to have and maintain his ſaid Agion 
thereon againſt him the ſaid John May: Which ſaid Declaration 
and the Matter in the ſame contained the ſaid John Slater is ready 
to verify and prove as the Court, Cc. And becauſe the aforeſaid Joy 
May hath not anſwered to that Declaration, nor hath hitherto any 
ways contradicted it, the ſaid Fohz Slater prays Judgment and hi 
Damages by Occaſion of the Premiſſes to him to be adjudged, Oc 
But becauſe the Court of our ſaid Lady the Queen now here are 
not yet determined of giving their Judgment of and concerning the 
Premiſſes aforeſaid, a Day therefore is given to the aforeſaid Ps 
ties before the Lady the Queen at Veſtminſter, until — Dy 
next after —— of hearing their Judgment of and concerning the 
ſaid Premiſſes, for that the Court of the ſaid Lady the Queen hen 


thereof not yet, &c. 


Ph 
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Pleas before the Lord the King at 
Weſtminſter, of the Term of St. Mi- 
chael in the Eleventh . Tear of the 
Reign of the Lord William the Third, 
nw King of England, &c. Roll 377. 


The Biſhop of Salisbury againft Phillips. 


HE Lord the King hath given in Charge to his beloved and Salk. 43. 
faithful Sir George Treby, Knt. his Chief Juſtice of the gat. 595- 
Bench, his Writ cloſed in theſe Words, to wit, Villiam the Third, s. N 

by the Grace of GOD, of England, Scotland, France and Ireland 

ling, Defender of the Faith, &c. To his beloved and faithful 

vir George Treby, Knt. his Chief Juſtice of the Bench, Greeting: Writ of Er- 


Recauſe in the Record and Proceedings, and alſo in the giving of *r. 


; the Judgment of the Complaint which was in our Court before 
11 you and your Brethren our Tuftes of the Bench aforeſaid, by our 
Writ between Milliam Phillips, Executor of the Will of Villiam 


Phillips, Gentleman, his Father lately deceaſed, and Gilbert, 
Biſhop of Salisbury and Fohn Berrow, Clerk, to the End that the 
fame Biſhop and 7ohn ſhould permit him the ſaid Milliam Phil- 
Ion, the now Plaintiff, to preſent a fit Perſon to the Church of 
Stanton, otherwiſe Stanton Fitz-Warren, otherwiſe Stanton Fitz- 
Herbert, in the County of J/ilts, which was vacant, and did be- 
lng to his Gift, as it was ſaid, manifeſt Error intervened, to the 
great Damage of them the ſaid Biſhop and John, as we have been 
nformed from his Complaint, We being willing that the Error (if 
any was) ſhould be in due Manner corrected, and that full and 
ſpeedy Juſtice ſhould be done to them the ſaid Biſhop and John, 
in this Behalf, do command you, that if Judgment be thereupon 
given, then that you diſtinctly and plainly ſend the Record and 
Proceedings aforeſaid, with all Things to them belonging, unto 
us under your Seal, and this Writ; ſo that we may have them 
from the Day of Eaſter in five Weeks whereſoever we ſhall then 
be in England, that we having inſpected the Record and Proceedings 
oreſaid, may cauſe to be done that which of Right and accord- 
g to the Law and Cuſtom of our Kingdom of England is moſt 
it to be done further thereupon for correcting that Error. Witneſs 
Dur ſelf at Veſtminſter the twenty-fixth Day of April in the ele- 
cath Year of our Reign. 2 


'The 
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: The Anſwer of Sir Geo. T. reby, Knt. Chief Juſtice 5— 
The Record and Proceedings of the — — whe. mel 

tion is within made, with all Things concerning the ſame ws 

the Lord the King, whereſoever, Cc. at the Day within mentis 

ed, I ſend in a certain Record to this Writ annexed, as — 

am commanded, __ Treby 


Pleas inrolled at Veſtminſter before Sir George Tr 

his Brethren, Juſtices of our Lord the King, of 2 dy — = 
Term of the Holy Trinity in the Tenth Year of the Reign of ? 
Lord Milliam the Third, by the Grace of God, of Exgland _ 
land, France and Jreland King, Defender of the {ry 0 
Niles to wit, Gilbert, Biſhop of Sal * 

Quare Im- ili, to wit, Gilbert, Biſhop of Salisbury, and John 
podir by the Clerk, were ſummoned to anſwer William Phill ps, — 
Wil. Phillips. tor of the Laſt Will and Teſtament of William Phillips, Gent 
bis Father lately deceaſed, of a Plea, that they permit him the 
ſaid William Phillips, now Plaintiff, to preſent a fit Perſon to the 
Church of Stanton, otherwiſe Stanton Fitz-Marren, otherwiſe 
Stanton Fits- Herbert, which is 3 void] and belongs to his 
Declares up- Gift, Oc. And whereupon the ſame William Phillips, now Plaintif, 
—.— =o by Dennis Rufell his Attorney ſaith, That whereas one Richard 
denture be- _ and one John Organ were ſeiſed as of Fee and Right of the 
rween Join- Adyowſon of the aforeſaid Church in Groſs, and being thereof ſo 
reſent by ſeiſed, the aforeſaid Richard Organ and John Organ on the twen 
urns. Nr Day of June in the thirteenth Year of the Reign of Jane; 
the Firſt, late King of England, at Stanton aforeſaid in the County 
aforeſaid, by their certain Indenture made between the aid N- 
chard Organ, by the Name of Richard Organ of Lamborn in the 
County of Berks, Gent. of the one Part, and the ſaid John O 
by the Name of John Organ of Stanton within the Hundred & 
Highworth in the County of Jilts, Gent. of the other Part, th 
other Part whereof, ſealed with the Seal of the ſaid John On 
the ſame J/illiam Phillips now Plaintiff brings here into Cor 
Profert of the Date whereof is on the ſame Day and Year concluded and 
the Inden- preed between themſelves, that they the ſaid Richard Organ an 
John Organ ſhould be thereupon ſeiſed in Common, not jointly, 
the Advowſon of the Church aforeſaid, that is to ſay, that theſai 
Richard Organ ſhould ſtand and be ſeiſed, and have, hold and e 
joy one Moiety of the ſaid Advowſon to him and his Heir, a 
that the ſaid John Organ ſhould ſtand and be ſeiſed, and have, bo 
and enjoy the other Moiety of the ſaid Advowſon to him and 
Heirs; and that the ſaid Richard Organ and John Organ u 
their ſeveral Heirs, ſo often as the ſaid Church of Stanton ſbon 
become vacant [or void] ſeverally and reſpeRively ſhould pe 
by ſeveral Turns one after another in Manner and Form follow 
to wit, that the ſaid Richard Organ and his Heirs might pt 
to the ſaid Church at the firſt Turn when the ſaid Church q 
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jappen firſt and next to be vacant [or void] for it; And that the 
vid John Organ and his Heirs might preſent to the ſaid Church 
when the ſame ſhould then next be vacant [or void] the ſecond 
Time; and ſo the ſaid Richard Organ and Fohn Orgas ſeverally 
ind their ſeveral and reſpeRive Heirs, in their ſeveral Turns alter- 
nately, as the ſame Church at any Time thereafter ſhould become 
cant [or void] ſhould or might preſent their Clerks according to the 
0:derand Courſe concluded and agreed upon as before is mentioned, 
4 by the ſame Indenture amongſt other Things more fully appears; 
whereby the fame Richard and John were ſeiſed of the Advowſon 
ſoreſaid to be preſented to the ſame Church in Form aforeſaid; And 
king ſo ſeiſed thereof, the ſaid Richard Organ, after the making of 
the faid Indenture, beginning his firſt Turn, and as in his firſt Turn at Firſt preſin- 
ganton aforeſaid, preſented to the ſaid Church being Vacant one . 
John Moodbridge his Clerk, who at the Preſentation of the ſame 
Richard Organ was there admitted and inſtituted in the ſame, in 
Time of Peace, in the Time of our Lord James the Firſt, late 
King of England. And afterwards the Church aforeſaid became 
Vacant by the Death of the ſaid 7ohn Woodbridge there, whereby Vacaney by 
the ſaid John preſented to the ſame Church ſo vacant (or void) — 
x in the ſecond Turn, at Stanton aforeſaid, Thomas Hotchkis his fn nn 
Clerk, who at the Preſentation of him the ſaid John Organ was 
admitted and inſtituted in the ſame, in Time of Peace, in the Time 
of our Lord Charles the Firſt, late King of England; and the afore- 
ſaid Richard Organ and John Organ being fo ſeiſed of the Advow- 
ſon aforeſaid, the ſaid Richard Organ afterwards at Stanton afore- 
ſad died ſeiſed of ſuch his Eſtate, by and after whoſe Death a 
Noicty of the Advowſon aforeſaid deſcended to one John Organ Deſcent of 
s Brother and Heir of the ſaid Richard Organ, whereby the ſame one Moiery. 
. Organ the Brother was ſeiſed of the Moiety of the Advow- 
aforeſaid as of Fee and Right to preſent in Form aforeſaid; 

And being ſo ſeiſed thereof afterwards, to wit, on the twenty fifth 

ay of Auguſt in the fourteenth Year of the Reign of the ſaid 
ate King Charles the Firſt, by a certain Indenture made between 
pm the ſaid John Organ of the one Part, and one Richard Hip- Another A- 
ſy of Stone Eaſton in the County of Somerſet Gentleman, Ne- ——— 
dew of the ſaid Fohr Organ the Brother, to wit, ſecond Son of enture. 
ecberh Hippeſly Widow, natural Siſter of the ſaid Fohn Organ, 
be Brother, of the other Part, made at Stanton aforeſaid in the 
ounty aforeſaid, the other Part whereof, ſealed with the Seal of 
e ſaid John Organ the Brother, the ſame William Phillips the 

dw Plaintiff — — here in Court, the Date whereof is the ſame 
/ and Year laſt aboveſaid, and in Conſideration of the natural Confidera- 
we and Affection which he had and bore towards the ſaid n. 
chard Hippeſley, and in Conſideration of the Blood between 
m. and for the better Preferment, Advancement, Maintenance, 
d Livelihood of the ſaid Richard Hippeſley and his Brother, in 

lame Indenture afterwerds named, he the ſaid John Organ, the 
Vol. II, e 8 8 : | Brother, 
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Brother, for hiqaſcif and bis Heirs, oovenanted, granted and 95. — 
to and with the ſaid Richard Ilippeſley and his Heirs, that wy 
ſaid Jahn Organ, the Brother, his Heirs and Afligns, and ©.” 
of them, and all and every other Perſon and Perſons and their Her? 
who then were or thereatter ſhould ſtand and be ſeiſed of ar * 
the ſaid Moicty of the Advowſon aforeſaid, ſhould ſtand and w 

Tall do be Teided of the ſame, to the Uſe and Behoof of the ſaid Richard I 
Uſes decla- Pefley,, and the Heirs of the Body of the ſaid Richard Appel 
red. awtully to be begotten; and for Want of ſuch Iſſue, to the Us 
and Beboof of Robert -Hippeſiey, Brother of the ſaid Richard I 
peſiey and the Heirs of the Body of the ſaid Robert Hi t 
awfully to be begotten; and for Default of ſuch Iſſue, to th. U, 
and Behoof of the ſaid Jahn Organ, the Brother, and his Heirs and 
Aſſigns for cyer; and to no other Uſes, Intents, or Purpoſes what. 
ſocyer, as by the ſaid Indenture laſt mentioned more fully ap;ears 
by Virtue of which ſaid indenture, and by Force of a certain Ad. 
made and provided in the Parliament of our Lord Henry the 
Eighth late King of Eng/and, held at JVeſtminfier in the County 
of Middleſex on the fourth Day of February in the twenty ſeventh 
Year of his Reign, of transferring Uſes into Poſſeſſion, the afore- 
ſaid Richard Hippeſtry was ſeiſed of a Moiety of the Advowſy 
aforeſaid, as of Fee Tail and Right belonging to the Remainde 
thereof in Form aforcſaid, to wit, to preſent in Form aforeſaid 
And the ſaid Richard Hippeſley being fo ſeiſed thereof afterward 
at Stanton. aforeſaid in the County aforeſaid died, by and afte 
whoſe Death the ſaid Moicty of the Advowſon aforeſaid deſcended 
to Richard Hippeſley Eſq; as Son and Heir of the Body of the (ai 
Richard Heppeſic „whereby the ſame Richard Hippeſley the Sa 
was ſeiſed of the ſaid Moiety of the Advowſon aforeſaid as of Fer 
Tail and Right; And the ſame Richard Hippeſley the Son being 
ſa ſeiſed thereof afterwards, at Stamtor aforeſaid, died without Iu 
of his Body, by and after whoſe Death the ſaid Moiety of the A 
vowſon aforeſaid deſcended to John Hippeſley Eſq; as Son an 
Heir of the Body of the ſaid Richard Hippeſley firſt named, when 
by the ſaid Jobs Hippeſley was ſeifed of the ſaid Moiety of th 
Advowſon aforeſaid as of Fee and Right. And the aid Ju 
Hippeſley being ſo thereof ſeiſed afterwards, to wit, the (ixtcent 
Day of Faxuary in the twenty fourth Year of the Reign of « 
Lord Charles the Second, late King of England, at Stanton afor 
ſaid in the County aforeſaid, by his certain Writing, which t 

ſame Milliam Philips the now Plaintiff produces here in Col 
ſcaled with the Seal of the ſaid Joha Hippe/ley, the Date of wii 
is the ſame Day and Year, did give and grant to Francis m 
Grant of the the Elder of Nelmeſcot in the County of Oxford Gentleman, ih 
next Avoi- illiam Phillips the Teſtator of Baton Haſtings in the County! 
cance ro and Berks Gentleman, his Executors and Aſſignoes, the firſt and me 
Fr. Symes Advowſon, Donation, Nomination, Preſentat ion, and free Diſpe 
their Execu- tion of the ſaid Pariſn Church of Stanton, otherwiſe called & 

2 : 
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tors and Aſ- 
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aaherbert, otherwiſe Stanton Fitzwarren, willing and by his ſame 

Witing granting that it ſhould and might be lawful to and for the 

Gd Francis Sy mes and William Phillips, the Teſtator, their Executors 

nd Aſſignees, to preſent to the ſaid Church of Stamtom Firzherbert, 

wherwiſe Stanton Fitzearren, whenſoever or howſoever by Death, 

Refignation, Deprivation, Ceſſion, Permutation, Diſmiſſion, or any 

ther Way whatſoever, by which the ſame Church ſhould happen 

hen firſt and next to be vacant [or void] any Honeſt and Learned 

Cleck for the then next Turn only, as by tho Writing aforeſaid 

nore fully appears; by Virtue of which Grant the ſame Francis 

yes and William Phillips, the Teſtator, were poſſeſſed of the Ad- 

wwſon of the Church of Stanton aforcſaid; that is to ſay, to 

xerſent to the ſame Church, when firſt and next it ſhould 

juppen to be vacant ; and being ſo poſſeſſed thercof, the ſaid Frag- 

i; Symes afterwards at Stanton aforeſaid in the County aforeſaid FrancisSyms 
led, and the ſaid Milliam Phillips the Teſtator ſurvived, and then 1 
ns to be poſſeſſed of the Advowſon aforeſaid by Right of Survi- dies and the 
nſbip, GCC. And the ſaid William Phillips the Teſtator, being 8 

b thereof poſſeſſed, the ſaid Church in the Life- time of the ſaid ee 125 


Viliam Phillips, the Teſtator, was vacant [or void] by the Death * 

o the aid Thomas Hotchkis, and ſtill remains vacant [or void]; 

which ſaid Vacancy [or Avoidance] of the Church aforeſaid by the 

Death of the aforeſaid Thomas Hotchkis, is the firſt and next Va- The Vacaney 

ancy [or Avoidance] of the ſaid Church after the aforeſaid Grant 9 Teſta 

v the ſame Francis Symes and William Phillips by the ſaid Fohn © © 

Hippeſley in Form aforeſaid made, and for that Reaſon it belong- 

d to the ſaid Milliam Phillips the Teſtator in his Life-time, to 

jweſent a fit Perſon to the Church aforeſaid ſo vacant [or void]; 

nd the ſaid Biſhop and Fohx Berrow have unjuſtly hindered him 

te ſaid William Phillips the Teſtator; and the ſaid William Phil- © 

pr the Teſtator, the ſaid Church being ſo vacant [or void] as \ 

foreſaid, afterwards, to wit, on the twenty firſt Day of June in 

he (ixth Year of the Reign of our ſaid Lord the now King, and of the 

dy Mary late Queen of England, tc. at Stanton aforeſaid in the 

dunty aforeſaid made his Laſt Will and Teſtament, and by the fame Tetator 

d conſtitute and ordain the ſaid William Phillips, the now Plaintiff, made bis 

xecutor of his ſaid Will, and afterwards there died; after the Death e pla iatigt 

wiich ſaid J/illiam Phillips, the Teſtator, the ſaid Milliam Phil. his Execu- 

the now Plaintiff took upon himſelf the Burthen and Execu- 

nok the ſaid Will, and that Will hath proved in due Form of 

W. to wit, at Stanton aforeſaid, and for that Reafon at preſent Will proved. 

belongs to him the ſaid William Phillips the now Plaintiff, to 

ſent a fit Perſon to the faid Church fo vacant [or void}: And 

laid Biſhop and John Berrow do unjuſtly hinder him the ſaid 

liam Phillips the now Plaintiff; wherefore the fame Milliam 

Wips, the now Plaintiff, ſaith that he is injured and has Damage 

the Value of fix hundred Pounds: And therefore he brings 

„Cc. With this, that the ſaid Malliam Phillips the now _—_ 
fi 
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_ the tiff will verify that the ſaid John Hippeſſey is Bill lic DO 

— and full Life, 4 wit, at Lol aforeſzia Nas —— * 

the men And that the Church of Stanton, otherwiſe anton Hitz y aid 

Church, Otherwiſe Stanton Fitz-Herbert, is one and the ſame Chick, © 

not another nor different : And he brings here into Court the or 

: F = et 

ters teſtamentary of the ſaid Milliam Phillips the Teſtator b 

which it ſuſficiently appears to the Court here, that he the N 

William Phillips the now Plaintiff is Executor of the ſaid Will * 

1 7 1 thereof, os ; 1 
ea Parion And the ſaid Gilbert Biſhop of Salisbury, and John Be 

ä by John Carpenter their Attorney, — an kind 15 Oh 

and Injury when, &c. And the ſaid John Berrow ſaith that he i; 

Parſon ixzpar/ſonee of the Church aforeſaid by the Collation of thy 

ſaid Biſhop; And the ſaid Biſhop and 7ohN Berroe further {; 

That the ſaid J/illiam Phillips the Executor ought not to hay 

Admit the bis ſaid Action againſt them; becauſe they ſay, That the (ai 

and thaafter Church of Stanton, otherwiſe Stanton Fitz-IVarren, otherwiſ 

fix Months Stanton Fitzherbert, was vacant [or void] by the Death of th 

_— ſaid Thomas Hotchkis on the twentieth Day of September in th 

Lab. Year of our Lord one thouſand fix hundred ninety and three, ang 

remained ſo vacant until the twenty third Day of April in th 

Year of our Lord one thouſand ſix hundred ninety and four, 

which Day at Stanton aforeſaid the ſaid Biſhop, becauſe that: 

that Time fix Months after the Vacancy [or Avoidance] of th 

ſame Church were fully elapſed and devolved, being the Ording 

of that Place, collated the ſaid 7ohn Berfow Clerk to that Chu 

then being vacant, as it was lawful for him: And this they a 

ready to verify: Wherefore they pray Judgment if the faid J/ilis 

Replies and the Executor ought to have his ſaid Action againſt them, Oc. An 

admits the the ſaid Milliam Phillips the Executor ſaith, that he, notwithſtan 

—— the ing any Matters before alledged, — — not to be precluded frot 

having his ſaid Action, becauſe he ſaith that well and true it 

that the aforeſaid Church of Stanton, otherwiſe Stanton Fin 

warren, otherwiſe Stanton Fitzherbert, by the Death of the {a 

Thomas Hotchkis on the ſaid twentieth Day of September in ti 

Year of our Lord One thouſand fix hundred ninety three aboveſa 

was vacant [or void] as the ſaid Biſhop and John Berrow | 

pleading have alledged: But the ſame William Phillips the Ex 

cutor further ſaith, that after the ſaid twentieth Day of Septen 

ect the Year of our Lord One thouſand fix hundred ninety and tin 

within the aboveſaid, and before the ſaid twenty third Day of April in 

fix Months, Year of our Lord One thouſand fix hundred ninety and four, wit 

3 of ſix Months after the Death of the ſaid Thomas Horchtis to 

the Teſtator on the ſixteenth Day of October in the Year of our Lord one th 

by writing ſand fix hundred ninety and three, the ſaid William Philpy 

t, and] Teſtator by his Writing ſealed with his Seal, the Date of vi 

requeſted on the ſame ſixteenth Day of Offober in the Year of our 

the Biſhopto One thouſand fix hundred ninety and three, at Stanton aforclad 


admit him, 


who refuſed, = 


* 
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County aforeſaid, the ſaid Biſhop being then Ordinary of tho 

ti] Place of Stanton, otherwiſe Stanton Fitz-IWarren, otherwiſe 
tuoton Fitz- Herbert, preſented one John mes, Maſter of Arts, 
is Clerk; and then and there requeſted the ſaid Biſhop, to admit 
od inſtitute the ſame John Symes to the Church aforeſaid ſo va- 
«nt by the Death of the ſaid Thomas Hotchkis, which ſaid John 

nes the ſaid Biſhop then and there altogether refuſed to admit 
and inſtitute to the ſaid Church, at the aforeſaid Preſentation of 
de ſaid Milliam Phillips the Teſtator, and hindered him the ſaid 
lian Phillips the Teſtator from Preſenting: And this he is 
rady to verify: Wherefore he prays Judgment and Damages by 
Nccafion of the Hinderance [or Impediment] aforeſaid, and alſo a 
Writ to the ſaid Biſhop to him to be adjudged, Cc. | 

And the ſaid Biſhop and John Berrow ſay, that well and true it Rejoin and 
; that the ſaid Nilliam Phillips the 'Teſtator, by his Writing Prana 
caled with his Seal, did preſent the ſaid 7ohn Symes, as the ſame — bet ay, 
William the Executor hath above in his Replication alledged: But That J. 
te aid Biſhop and John Berrow further ſay, That afterwards, 10 8 
ind within fix Months after the Avoidance ”= Vacancy] of the deftred Time 
dd Church, to wit, on the ſaid ſixteenth Day of October in the n Proper? 
fear of our Lord One thouſand fix hundred ninety and three a- — 
oveſaid, the ſaid John Symes at Stanton aforeſaid brought the tion, and ne- 
Preſentation aforeſaid to the ſaid Biſhop, and required the ſaid Bi- — 
ſhop to give the ſaid John met a few Days to prepare himſelf to 
e examined concerning his Sufficiency in Learning to have the 
Church aforeſaid; and that the ſaid Biſhop thereupon, upon the 
Requeſt of the ſaid John Symes, then and there did give Leave to 
the ſaid 7ohn Symes to go away and there to return to the ſaid 
lihop within three Days next following, to be examined of his 
uficiency aforeſaid, which ſaid three Days were ended long be- 
fore the End of fix Months after the Vacancy [or Avoidance] of 
he Church aforeſaid by the Death of the ſaid Thomas Hotchkis, 
ut is to ſay, by the Space of one Month, to wit, at Stanton 

reſaid. And the ſaid Biſhop and John Berrow further ſay, that 
the ſame Biſhop, for the ſaid three Days afterwards, was there 
ady to examine the ſaid John Symes concerning his Sufficiency 

vreſaid ; and that the ſaid John Smeg, neither within the ſaid 
biree Days, nor ever afterwards, did not return nor offer himſelf 
the ſaid Biſhop to be examined concerning his ſaid Sufficiency ; 
j which the ſaid Church remained void [or vacant] for the Space 

ix Months and upwards -after the aforeſaid Vacancy or Avoid- 
ce by the Death of the ſaid Thomas Hotchkis ; whereupon the 

d Biſhop collated the ſaid John Berrow to the ſaid Church fo 
cant [or void]; which ſaid John Berrow was afterwards induct- 
into the ſame Church in due Form of Law, without this, that 
laid Biſhop altogether refuſed to admit and inſtitute the ſaid Traverſes 
n Symes to the Church aforeſaid at the Preſentation of the ſaid li. Refufl 
lia Phillips the Teſtator, as the ſaid Muliam Phillips the ws 
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Executor hath above alledged: And this they are read eri 
Wherefore they pray . and that the faid lan Ger. 
ecutor from his taid Action be precluded, Gc. E. 
And the ſaid William Phillips the Executor 
That the ſaid Biſnop hath altogether refuſed to admit and inſtitute 
the ſaid Jahn Symes to the Church aforeſaid, at the Preſentatic 
of the ſaid William Phillips the Teſtator, as the ſaid Willi 
Phillips the Executor hath above in his Replication thereupon ry 
ledged: And they pray that this may be inquired of by the Cam 
try: And the faid Biſhop and John Berrow likewiſe, te. 
Therefore the Sheriff is commanded, That he cauſe to come 
here in three Weeks from the Day of the Holy Trinity, Twelve 
Sc. by whom, Cc. and who neither, &c. to recognize, Gr. he. 


cauſe as well, Oc. At which Day the Parties come here, Ge. 


Continuances 
by Non mil. 
breve. 


Return of 
the Poſtea. 


Find that 
the Biſhop 
a” 1p ro 
admit u 

the Plain. 
tiff 's Preſen- 
tation; and 
the Church 
full upon the 
Biſhop'sCol- 
lation, and 
the yearly 
Value 1:01. 


And the Sheriff hath not returned the Writ : 'Therefore, as before 
the Sheriff is commanded, that he Cauſe to come here in three 
Weeks from the Day of H. Michael, Twelve, Cc. to recognize 
in Form aforeſaid, c. At which Day the Parties come here 
Sc. and the Sheriff hath not returned the Writ : Therefore, as be. 
fore, the Sheriff is commanded, that he cauſe to come here in eight 
Days from the Day of the Purification of the Bleſſed Mary, Twelve, 
cc. to recognize in Form aforeſaid, &c. At which Day the Juy 
between the ſaid Parties of the aforeſaid Plea was reſpited thereon 
between them here until this Day, to wit, in fifteen Days from the 
Day of Eafter then next following, Unleſs the Juſtices of our Lord 
the King appointed to take the Aſſizes in the County aforeſaid, by 
the Form of the Statute, &c. firſt come on Saturday the eleventh 
Day of March paſt, at New Sarum in the County . aforeſaid; and 
now here at this Day comes the ſaid William by his ſaid Attorney 
and the ſaid Juſtices appointed to take Aſſizes, before, (5c.. have ent 
here their Record in eſo Words, to wit, Afterwards at the Da 
and Place within contained, before Sir Thomas Rokeby, Knt. ons 
of the Juſtices of our Lord the King appointed to hold Pleas b 
fore the King himſelf, and Sir John Powell, Knt. one of wy 
ſtices of the ſaid Lord the King of the Bench, Juſtices of the lai 
Lord the King, appointed to take Afſizes in the County of ſilt 
by Form of the Statute, Cc. came as well the within named If 
liam Phillips, Gent. Executor of the Laſt Will and Teſtament 
William Phillips, Gent. his Father lately deccaſed, as the wit 
named Gilbert, Biſhop of Salisbury, and John Berrow, Clerk, by the 
Attornies within mentioned : And the Jurors of the Jury, where 
Mention is within made, being ſummoned, likewiſe came, whos 
ing elected, tried, and ſworn to ſpeak the Truth of the within Ca 
tents upon their Oath ſay, that the ſaid Gilbert, Biſhop of Saſol 
altogether refuſed to admit and inſtitute the within named ohn qm 
to the Church within mentioned on Preſentation of the ſaid Jill 
Phillips the Teſtator, as the ſaid William Phillips the Execit 
hath within thereupon in his Replication alledged, And " f 


» AS before ſaith. 
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ſurors upon their Oath further ſay, that the Church aforeſaid is 
ul of the ſaid John Berrow by the Collation of the ſaid Gilbert 
tiſhop of Salisbury, as is by him within alledged, and that the 
Church aforeſaid is, and from the Time in which, (5c. was of the 
cy Value of One hundred and twenty Pounds in all Iſſues be- 

yond Repriſals: And the Jurors aforcſaid aſſeſs the Damages of 
he ſaid Malliam Phillips the Executor, for his Coſts and Charges 
y him concerning his Suit in this Behalf applied, to forty Shil- 
lng; therefore no Reſpect being had to the beforeſaid forty Shil- 
lings of the Damages, Coſts and Charges aforeſaid, aſſeſſed by the 
id Jury by Occaſion of the Hinderance aforeſaid, becauſe ſuch 
Damages by the Law of the Land are in no wiſe in this Caſe to be 
adjudged ; It is conſidered that the ſaid William Phillips the Exe- Judgment 
cutor do recover againſt the ſaid Biſhop of Salisbury and John Ver- and Award- 
ww, his Preſentation to the Church aforeſaid, and his Damages to the Biſhop. 
the Value of that Church for the Half of one Year, which amounts 
to ixty Pounds, by the Jury aforeſaid in Form aforeſaid aſſeſſed ; 
and let him have a Writ to the Archbiſhop of Canterbury, Pri- 
mate of all England and Metropolitan of that Place, for that the 
ſaid Biſhop of Salisbury is a Party, Cc. becauſe the ſaid John 
gerrou is admitted and inſtituted to the ſame Church at the Col- 
ation of the ſaid Biſhop of Salisbury, and is inducted in the ſame, 
to remove the ſaid Fohrz Berrow from the ſaid Church, and that 
he may admit a fit Perſon to the ſaid Church at the Preſentation 
A the ſaid J/illiaw Phillips the Executor; and the aforeſaid Bi- 
ſhop of Salisbury and John Berrow in Mercy, G. Afterwards, Mifericordia 
to wit, on Monday next after three Weeks from the Day of Sr. 
Michael in this ſame Term, before our Lord the King at Vemin- Errors af- 
kr come the aforeſaid Biſhop and Fohn Berrow, by Adrian Moore "8" d. 
heir Attorney, and ſay, That in the Record and Proceedings 
doreſaid, and alſo in the giving of the Judgment aforeſaid, there 

manifeſt Error, in this, to wit, 'That by the Record aforeſaid it 
wwpears, that the ſaid Judgment given in Form aforeſaid was gi- 
n for the ſaid Milliam Phillips againſt the ſaid Biſhop and John 
eros, where by the Law of the Land of this Kingdom of Eng- 

u, that Judgment ought to have been given for the ſaid Biſhop 

John Berrot againſt the ſame Milliam Phillips, therefore in that 
bere is manifeſt Error: There is alſo Error in this, to wit, that 

e Record aforeſaid before the Lord the King now here ſent is 
axtive in this, to wit, That the original Writ, and the Return 

the ſame between the Parties aforeſaid in the Plea aforeſaid, are 
tally omitted out of the ſaid Record, and yet remain in the 

ody of the Keeper of the Writs of the Lord the now King of 
bench, not certified to the ſame Lord the King. And the 
ne Biſhop and Foh# Berrow pray a Writ of the ſaid Lord the 
King to be directed to the Keeper of the Writs of our ſaid 
Id the now King, of the Bench aforcfaid, to certify the Writ Cer:iorari. 
laid, together with the Return of tho ſame Writ to the ſaid 
Lord 
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Lord the King: And it is granted to them, &c. whereby it ic 
Charge to Melliam Thur, hy, Eſq; Keeper of the Wie of 3 
the King of the Bench aforeſaid, that having ſearched for th Lord 
ginal Writs in the County of }/ilrs, of the Term of the 700 oi 
nity in eighth Year of the Reign of our ſaid Lord the now — 
being in his Cuſtody of Record, he may ſend what he ſh Sow 
in the ſame concerning the aforeſaid Writ, together with the 5 0 
Return of the ſame Writ, as fully and intirely as they 2 * 
his Cuſtody, to the Lord the King, without delay, —— 5 
Sc. together with the Writ of the ſaid Lord the King, to mie 
thereupon directed, &c. Which ſaid Keeper of Writs, by Vitta - 
that Writ to him thereupon directed, hath certified to the ſa : 
Lord the King, That having ſearched all the original Writs of hi 
County of J/\lrs, of the ſaid Term of the Holy Trinity in th 

eighth Year of his Reign, in his Cuſtody filed of Record, h 
hath a certain original Writ between the Parties aforeſaid of the 
Plca aforeſaid in his Cuſtody filed of the ſame Term, the Tenorof 
which ſaid Writ together with the Return of the ſame, followeth 
Quare Im- in theſe Words: Milliam the Third, by the Grace of GOD, of 
peat rerun” gland, Scotland, France and Ireland King, Defender of the 
Faith, &c. To the Sheriff of Wilts, Greeting: Command Gil 
bert, Biſhop of Salisbury, and John Berrow, Clerk, that juſtly and 
without Delay, they permit William Phillips, Executor of the 
Will of William Phillips his Father lately deceaſed, to preſent 
fit Perſon to the Church of Stanton, which is vacant [or void] and 
| belongs to his Gift, as he ſaith, and whereof he complains that the 
{ ſaid Biſhop and John do unjuſtly hinder him: And unleſs they and 
| the ſaid Executor ſhall make you ſecure of Proſecuting their 
Claim, then ſummon by good Summoners the aforeſaid Biſhop 
and John, that they may be before our Juſtices at Weſtminſter, from 
the Day of the Holy Thivity in fifteen Days, to ſhew wherefors 
they bave not ſo done. And have E there the Summoners and 
this Writ. Witneſs, Thomas Archbiſhop of Canterbury and the rel 
of the e and Juſtices of the Realm at Weſtminſter, on the 
twenty-cighth Day of May in the eighth Year of our Reign. Hal 
Eſſoin for the Biſhop adjourned until three Weeks from the Day 
of Saint Michael; the ſame Day for the Clerk of Eſſoin for the 
Clerk adjourned until the Morrow of Saint Martin; the ſame Dy 
for the Biſhop. V. Hall. Pledges of Proſecuting, John Doe a 
Richard Roe, Summoners, Tho. Eyre, Jo. Ruſſel, Edward Sonne 
Eſq; Sheriff; which ſaid Writ of Certiorari, together with ti 
Return thereof is aſſiled amongſt the Records without Day of thi 
Term: And upon this the ſaid William Phillips, by Joſeph Shn 
wood his Attorney, likewiſe comes forthwith here in Court: aa 
thereupon the ſaid Biſhop and John Berrow (as before) ſay, thiti 
the Record and Proceedings aforeſaid, and alſo in the giving 
the Judgment aforeſaid there is manifeſt Error, alledging tit 
rors aforeſaid by them in Form aforeſaid above alledged, and in 
Ss 1h 


nn 
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wat the Judgment aforeſaid, for the aforeſaid and other Errors be- 
ing in the Record and Proceedings aforeſaid, may be reverſed, 
annulled, and altogether deemed as none; And that they be re- 
forced to all - ay which by Occaſion of the Judgment aforeſaid 
they have loſt; And that the Court of the ſaid Lord the King 
now here proceed to the Examination as well of the Record and 
Proceedings aforeſaid, as of the ſaid Matters above aſſigned for Er- 
wt and that the ſaid William do rejoin to the Errors aforeſaid: 
Upon which the ſame William Phillips ſaith, That there is no 
Error either in the Record and Proccedings aforeſaid, or in the 
giving of the 2 And in like Manner prayeth that the Judgment 
Court of the ſaid Lord the King now here do proceed to the Ex- firmed. 
;mination as well of the Record and Proceedin aforeſaid, as of 
the ſaid Matters above aſſigned for Errors; and that the ſaid Judg- 
ment in all Things be affirmed : But becauſe the Court of the ſaid 
Lord the King now hereof are not yet adviſed of giving their 
Judgment of and concerning the Premiſſes, Day is thereupon given 
to the Parties aforeſaid, before the Lord the King, until 


| | where- 
beyer, Oc. of hearing their Judgment thereupon, for that the 
Court of the ſaid Lord the King now here thereof arc not yet, &c. 


Pleas before the Lady the Queen at Weſt- 
minſter, of the Term of St. Michael 
in the Third Tear of the Reign of our 
Lady Anne, nou Oueen of England, 
&, Roll 144. | | 


Goddard againſt Smith and another. 


hadleſex, to wit, DE it remembered, That heretofore, that is Salk: 21. 
| to ſay, in the Term of the Holy Trinity © _— 261. 
alt paſt, before our Lady the Queen at Weſtminſter came Ri- hs A. Q. 
bard Goddard by Henry Wright his Attorney, and brought into 56- 
ie Court of our ſaid Lady the Queen then there his certain Bill * 497+ 
gainſt Richard Smith and Chriſtopher Preſton in the Cuſtody of | 
e Marſhal, Oc. of a Plea of Treſpaſs upon the Caſe; and 
re are Pledges of Proſecuting, namely, John Doe and Ri- 
bard Roe, which ſaid Bill followeth in theſe Words, that is to 
N Middleſex, to wit, Richard Goddard complains of Richard 
Vol. II. | Iii Smith 
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Smith and Chriſtopher Preſton in the Cuſtody of the Man, 
the Marſhalſea of our Lady the Queen, before the 8 
Declaration being, for that, to wit, That whereas the ſaid Richard Gade . 
in Caſe on is a good, true, faithful, peaccable and honeſt Subj wh 
Conſpiracy S Pe ect, and Lie 

for a falſe Man of our Lady the now Queen, and was of a good Na 
and mali- Fame, Reputation, Converſation, Behaviour and Condition 1 
ment of Bar. AS a good, true, faithful, peaceable and honeſt Liege Man and Suk 


retry,where- ject of the ſaid Lady the now Queen, being without any Scandal 

— be was Tmputation or Reproach, and hath not behaved or demeaned him. 

quuted. 4 , . iy : Im- 
ſelf at any Time from the Time of his Nativity hitherto 3; 

Barretor or Diſturber of the Peace of the ſaid Lady the Queen 2 

was in Suſpicion of the like Crime amongſt his Neighbours an, 

other Subjects of the ſaid Lady the Queen to whom the ſaid N. 

chard Goddard was known, and by Reaſon of his honeſt and quict 

Converſation aforeſaid for the whole Time aforeſaid, lawfully and 

honeſtly gained and acquired great Credit and Eſteem, and allo 

divers great Gains and Profits from his Neighbours and other Sub- 

jets of our ſaid Lady the Qucen, with whom the ſaid Nicharg 

Goddard had Commerce for the Support of himſelf and his Fa- 

mily: Nevertheleſs the ſaid Richard Smith and ate not 

ignorant of the Premiſſes, but contriving and maliciouſly intending 

not only to deprive him the ſaid Richard Goddard of his good 

Name, Fame and Eſteem aforeſaid, but alſo to bring him the aid 

Richard Geddard into Ignominy and publick Diſgrace, that by 

Reaſon thereof the Subjects of the ſaid Lady the Queen migit 

withdraw themſelves from the Fellowſhip of him the ſaid N. 

chard Goddard, and might altogether ceaſe and deſiſt from Dealing 

and having Commerce with him in any Manner, on the thirteenth 

Day of September in the firſt Year of the Reign of the ſaid Lad 

Anne, now Queen of Exgland, Gc. at the Pariſh of St. Jane 
Clerkenwell in the County aforeſaid, then and there having had 

Conſpiracy between themſelves falfly and maliciouſly to caul 

the ſaid Richard Goddard to be indicted as a Barretor and publick 

Diſturber of the Peace of the ſaid Lady the Queen, without an 

Cauſe or Colour of ſuch Crime being committed by him the {ai 

Richard Goddard, they the ſame Richard Smith and Chrifopte 

at the Pariſh aforeſaid in the County aforeſaid, in Proſecution ar 

Execution of their malicious Intention and Conſpiracy aforeſai 

at the general Quarter-Scfſions of the Peace of our Lady theQu 

Inditment held for the County of Middleſex at Hicks's Hall in H. il 

er Hicks's ffreet in the County aforeſaid, before ohn Bennet, Henry Had 

521 and Joſeph Offley, Eſquires, and other their Fellow Juſtices cf f. 

ſaid Lady the Queen, appointed to keep the Peace in the Comh 

aforeſaid, and alſo to hcar and determine divers Felonics, Tref 

paſſes, Contempts and M iſdemeanors in the ſame County comm 

ted, falſly and maliciouſly cauſed and procured the ſaid Ric 

Goddard, with Intent to defame the ſame Richard Goddare, vi 


out any lawful or true Cauſe, to be indicted by the Name 01 
4 (1.0 
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County of Middleſex, Yeoman, for that the ſame Richard God- 


Ind, on the firſt Day of Zanuary in the firſt Year aboveſaid, and 
divers other Days and Times as well before as afterwards, at the 
pariſh aforeſai | | 

common Barretor, and a common, daily and publick Diſturber 
of the Peace of the ſaid Lady the now Queen, and alſo a common 
and turbulent Slanderer and Sower of Quarrels and Diſcords a- 
mongſt his quiet and honeſt Neighbours, ſo that he moved, pro- 
cured, and ſtirred up divers Contentions and Controverſies, and al- 
© Brawlings, Quarrels and Fights at the Pariſh aforeſaid in the 
County aforeſaid, and elſewhere in the ſaid County of Middleſex, 
amongſt divers Liege Subjects of the ſaid Lady the Queen, to the 
great Diſturbance of the Peace of the ſaid Lady the now Queen, to 
the evil Example of all others in the like Caſe offending, and againſt 
the Peace of the ſaid Lady the now Queen, her Crown and Dig- 


- nity, Oc. and did falſly and maliciouſly proſecute and cauſe to be 
| 1 proſccuted the ſaid Indictment againſt the ſaid Richard Goddard, 
* until the ſaid Lady the now Qucen cauſed that Indictment after- 


not omit, Gc. but cauſe him to come and anſwer, &c. And he the 
ſaid Richard Goddard afterwards, to wit, in the Term of St. Mi- 
chael in the ſecond Year of the Reign of the ſaid Lady the now 
(ueen, in the Court of our Lady theQueen, before the Queen herſelf, 
the ſame Court being at J/eſtminſter, was according to the Law and 


thereof diſcharged. By Pretence of which ſaid Premiſſes againſt 
him the ſaid Richard Goddard, by the ſaid Richard Smith and 


and proſecuted, the ſame Richard Goddard is not only very much 
hurt and injured in his good Name, Fame, Credit and Reputation 
aoreſaid, and diſquieted and weakened in his Body, but was alſo 
need to expend and lay out divers large Sums of Money in and 
about Acquitting and Diſcharging himſelf of the ſaid Indictment, 
nd defending his Innocence, to the very great Diſeredit and ex- 
ram Impoveriſhment of him the ſaid Richard Goddard, and to 
iz Damage of the ſaid Richard Goddard of twenty Pounds: And 
bereupon he brings Suit, 5c. 

and now at this Day, to wit, Monday next after three Weeks 
om the Day of St. Michael in this ſame Term, till which Day 
e fad Richard Smith and Chriſtopher had Leave to imparl to 
be ſaid Bill, and then to anſwer, Oc. before our Lady the Queen 
t IWe/iminſter comes as well the ſaid Richard by his ſaid Attor- 
as the ſaid Richard Smith and Chriſtopher by Edmund Butler 
ir Attorney: And the ſaid Richard and Chriſtopher defend the 
"ce and Injury, when, Gc. and ſay that they are in no Manner 
uity of the Premiſes above laid to their Charge, as the ſaid 
Richard 


1rd Goddard, late of the Pariſh of St. Fames Clerkenwell in - 


in the County aforeſaid, had been and then was 


Chriffopher Preſton in Form aforeſaid publiſhed, done, exhibited 


wards for certain Reaſons to come to be determined before her: And Removed by 
the Sheriff of the County aforeſaid was commanded that he ſhould Certiorari. 


Cuſtom of this Kingdom of Euglaud in a due and lawful Manner Diſcharged. 
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| Richard Goddard above complains againſt them : And of 6. 
they put themſelves upon the Country ; and the ſaid Richar Uh 

dard likewiſe, c. Therefore let a Jury come thereupon I 
our Lady the Queen at JWeſtminſter, on Monday next afte —* 
Morrow of Soul, and who neither, Gc. to recognize the. - 
| cauſe as well, Oc. The ſame Day is given to the Parties aforeſaia 
| there, Ge. | a 


— — — — 


Pleas before our Lady the Outen 4 
Weſtminſter, of the 7 erm of the Holy 
Trinity in the Third Tear of the Reign 
of the Lady Anne, now Queen of Eng. 
land, &c. Noll 211. . 


Tenant againſt Gouldwin. 


Salk. 21,360. Middleſex, to wit, DE it remembered, That heretofore, that! 
— A. to ſay, in the Term of Eaſter laſt pu 
8. C. before the — the Queen at Weſtminſter came Robert Tenan 
by John Rice his Attorney, and brought into the Court of on 

ſaid Lady the Queen then there his certain Bill againſt Luke Goull 

ein, in Cuſtody of the Marſhal, Oc. of a Plea of Treſpaſs up 

the Caſe; and there are Pledges of Proſecuting, namely, +h 

Dee and Richard Roe; which ſaid Bill followeth in theſe Wor 

Caſe for not that is to ſay, Middleſex, to wit, Robert Tenant complains 
Parties Luke Goulderin in the Cuſtody of the Marſhal of the Marſbulk 
wall, where- of our Lady the Queen, before the Queen her ſelf being, for that 
i As Plain- to wit, That whereas he the ſaid Robert, on the firſt Day of Cf 
— ber in the firſt Year of our Lady Anne, now Queen of England 
Gc. and from thence always hitherto was poſſeſſed and fiill is pd 

ſeſſed of one Meſſuage, ſituate, lying and being in Frith-ſtreet | 

the Pariſh of St. 4,ne within the Liberty of Weſtminſter in ti 

ſaid County of Middleſex, for a certain Term of Years not yt 

ended, and uſed to lay and keep in his Cellar, Parcel of his Me 

ſuage aforeſaid, good Stores of Coals and Ale for the Uſe of 

Family, and alſo to be ſold and merchandized to divers Peri 

who were wont to buy of that Commodity in his Meſſuage ator 

ſaid, to the great Profit and Advantage of him the ſaid Kor 

which ſaid Cellar lies contiguous, and for all the Time ai 

did lie contiguous to a Meſſuage of the ſaid Lnke in - Par 

: gelt 
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Wall which belongeth to the ſaid Meſſuage of the ſaid Lale 
1 Right ought 10 bave been repaired by the ſaid Lale for 


at rant of the Premiſſes, but contriying and fraudulently» intend- 
16 him the ſaid Robert in this Behalf. unjuſtly to aggrieve, and 
wholly to deprive him the ſaid Robert of the Uſe and Advant 

if the Cellar of his Meſſuage aforeſaid, and to hinder him of - 
Iofit of his Commerce aforeſaid, on the ſame firſt Day of Ofto- 
r in the aboveſaid Year of the Reign of the ſaid Lady the Queen, 
nd from thence always hitherto, ſo negligently kept and repaired the 
aid Wall, althougb often requeſted to repair the ſame, to wit, by 
de laid Robert, on the ſame tirſt Day bf C ober in the Pariſh aforc- 
aid, that for Want of due Care and Reparation of the ſame 
Wall, the Filthineſſes and naſty Things of the faid Privy-houſe 
gowed out of the ſame Privy-honſe by the decayed Parts and 
reaches of the Wall aforeſaid into the Cellar aforeſaid of the 
ame Robert, and overflowed the ſame Cellar, to wit, in the Pa- 


aforeſaid, for all the Time aforeſaid : Wherefore the ſame Robert 
ith, that he is injured and hath Damage to the Valuc.of One hun- 
dred Pounds: And thereupon he brings Suit, Gc. And now at this 
Day, to wit, Friday next after the Morrow of the Holy Trinity in 
this fame Term, until which Day the ſaid Luke had Leave to im- 
parl to the ſaid Bill, and then to anſwer, (5c. before our Lady the 
Queen at Veſimiuſter comes the aforeſaid Robert by his ſaid At- 
tomey, and prays that the ſaid Laube may Anſwer to the Decla- 
ation: And the ſaid Lake, although on the ſame Day ſolemnly 
required, doth not come nor ſay any Thing in Bar or Preeluſion of 
the aforeſaid Action of the ſaid Robert; whereby the ſame Robert 
mains againſt him thereupon undefended; for which Reaſon the 
ſud Robert ought to recover his Damages againſt the ſaid Lake: 
Put becauſe it is not known by the Court of the ſaid Lady the 
Ween now here before the Queen herſelf, what Damages the ſaid 
Robert hath ſuſtained by Occaſion of the Premiſſes in this Behalf; 
ſherefore the Sheriff is commanded, that he, by the Oath of 
Twelve honeſt and legal Men of his Bailiwick, do diligently in- 
ure what Damages the ſaid Robert hath ſuſtained, as well by 
Jcealion of the Premiſſes, as for his Coſts. and Charges by him about 
$ Suit in this Behalf applied; And that he ſend the Inquiſition 
ſich he ſhall take thereon to our Lady the Queen at N/eftminſfter 
Monday next after three Weeks from the Day of . Michael, 
der his Seal and the 'Seals of thoſe by the Oath of whom he 
all take the ſaid Inquifition, together with the Writ of our Lady 
Queen to him for that Purpoſe directed: The ſame Day is given 
the ſaid Robert there, Gr. 
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id, and uſed to be ſeparated and fenced from a Privy-houſe, Averment of 
ry the aforeſaid Meſſuage of the ſaid Lake, by a Bier and * Vſage. 


whole Time aforeſaid : Nevertheleſs the ſaid Toke not being Breach. 


ni aforeſaid, for the whole Time aforeſaid; whereby the ſame pins 
Ridert loſt the Uſe of his Cellar, and the Profit of his Commerce damned. 


| 
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Salk. 56. 


Rep. A. Q. 


76, S. C. 


Ents. and Milliam Orbaldeſton, Eſq; and Thomas Brook late of 


"2 
— 


j a f , 
wad L234 kd / 0 


Pleas before our Lady the Qusen at Weg. 


minſter, of the Term of It. Hillary in 


the Third Tear of the Reign of our Lad) 
Anne, nou Queen of England, "+ 
eic 10 1815). 


Roll 102. wird 
Brook againſt Huſtler.” | 


England, to wit, UR Lady the Queen hath ſent to her truſty 

and well-beloved. Sir Thoma; Trevor, Kat 
her Chief Juſtice of the Bench, her Writ cloſed in theſe Words, to 
wit, Anne by the Grace of GOD, of England, Scotland, Frans 
and Ireland Queen, Defender of the Faith, &c. To her truſty 
and well-beloved Sir Thoma Trevor, Knt. her Chief Tuſtice of tho 
Bench, Greeting: For as much as in the Record and Proceedings, 
and alſo in the Giving of Judgment of the Plaint which was in 
our Court before you and your Brethren, our Juſtices of the Bench, 
by our Writ between Sir William Hufiler, Sir Richard Osbaldefon, 


on in the County of Tor, Yeoman, of a Debt of Seventy 

and nine Shillings and eleven Pence, which the ſame Jillian, 
Richard and William demand of the ſaid Thomas, as it is ſaid, ma- 
nifeſt Error hath intervened, to the great Damage of the ſame 
, as we are informed by his Complaint ; We willing that the 
Error, if any was, be duly amended, and that full and ſpeedy ] 
ſtice be done to the Partics aforeſaid in this Behalf, do command 
you, that if Judgment be thereupon given, then you ſend to 1 
diſtinctly and plainly, under your Seal, the Record and Proceeding 
aforeſaid, with all Things touching the ſame, and this Writ; f. 
that we may have them from the Day of Eaſter in fifteen Da 
whereſoever we ſhall then be in England, that we having inſpet 
ed the Record and Proceedings aforeſaid may cauſe further tt 
be done thereupon for amending the ſaid Error, which of Righ 
and according to the Law and Cuſtom of our Kingdom of Englan 
ſhall be meet to be done. Witneſs Our ſelf at Veſtminſter tt 
ſecond Day of March in the ſecond Year of our —_— - 
| nger/0f 


The Anſwer of Sir Tho. Trevor, Knt. Chief Juſt. within name 
The Record and Proceedings of the Plaint within mentioned,# 
all Things touching the ſame, I ſend before our Lady the Qu 
whereſoever, c. at the Day within contained in a certain Ke 
to this Writ annexed, as I am within commanded, The. Jim 

: f 
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5 leading. 70 the Caſes. | 6 T7 3 


"Pleas inrolled at Veſtminſter before Sir Thomas Trecor, Knt. 
ind his Fellow Juſtices of our Lady the Queen of the Common 
reach, of the Term of St. Hillary in the ' ſecond Year of the 
Reign of our Lady une, by the Grace of G0 D; of England, 
gland, France and treland Queen, Defender of the Faith, (5c. 


Roll 1228, yY | 


Nrkſbire, to wit, Thomas Brook, late of Overflotton in the 
County aforeſaid, Yeoman, was ſummoned to anſwer Sir Villiam 
Huſtler, Kat. Sir Richard Osbaldefion, Knt. and William Osbalde- 
fun, Eſq; of a Plea that he render to them Seventy and nine Shil- 
lings and eleven Pence, which he owes to them and unjuſtly detains, 
ge. And whereupon the ſame Sir William Haſtler, Sir Richard Declaration 
and William Otbaldeſton, by: bery Hopkinſon their Attorney, for an Amer- 
4 That our Lord James the Firſt, late King of England, was Court. Leer 
eiſed in Right of his Crown of England as of Fee and Right of Scifinof King 
ud in the Court-Leet and View of Frank- pledge with the Ap- £25 in * 
nces, and all and every Thing which to a Court-Leet or 
View of Frank-pledge belonged, or in any Manner appertained, 
or ought to 1 or 7 within the Manors or Lordſhips, 
Villages or Hamlets of /e Bretton, Camthorn, Overflotton and 
Netberflocton in the ſaid County of 7ork, and within the Pre- 
cints of the ſame Manors or Lordſhips, Villages and Hamlets, 
and every of them, in the ſaid County of Zork, being or not being 
Parcel of the Duchy of Lancafter, of all refident and inhabiting 
within the Manor or Lordſhip, Village and Hamlet beforeſaid, and 
within the Precin&s of the ſame Manors or Lordſhips, Villages and 
Hamlets, and every or any of them. The ſaid Court-Leet and 
View of Prack-plades aforeſaid to be holden twice by the Year 
within the Manors or Lordſhips, Villages and Hamlets aforeſaid, 
or any of them, or within the Precincts of the ſame Manors or 
Ldfhips, Villages and Hamlets, or any of them, at ſuch Days and 
Times in the Year as the ſaid Lord King Fames the Firſt, bis 
Heirs or Aſſigns ſhould ſce fit, convenient and neceſſary, according 
to the Law and Cuſtom of this Kingdom of England, before the 
Seward of the ſame Lord the King of that Court, or the Deputy 
of ſuch Steward for the Time being: And being fo ſeiſed the late Grant there- 
King James the Firſt afterwards, by his Letters Patent under the — 
Great Seal of England, and under the Seal of the Duchy of Lam wer, Pan 
after in like Manner made, bearing Date at J/eftminfter in the under the 
County of Middleſex on the twenty-ninth Day of June in the l. 
ttirtcenth Year of his Reign in England, and the forty-cighth in 
datland, which the ſaid Sir Milliam Huſtler, Sir Richard and 
liam Osbaldeffor here in Court produce, as well for and in 
nlderation of the Sum of twenty Shillings of lawful Money of 
gland, well and truly to be paid at the Receipt of his Exche- 
ur at Neſfminſter to his own Uſe, by his beloved Subject 
enworth of Bulkliffe in Weſt Bretton in the County of 2 
ent. 


_ - — 
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Te be held ry or any of them; To hold the ſaid Court-Leet and View of 


Gent. \whereof the ſame late Lord the King did 3 
himſelf to be ſully fatisficd and paid, as fot al lber good C 
and Conſiderations the Tame Lord the King eſpeeig aue 
his eſpecial Grace and certain Knowledge and meer Moti i 
give and grant for himſelf, his Heirs and Stcceſſors to te = 
George IWentworth, bis Heirs and Aſſigns for ever, that they. f wy 
and might, have, hold and enjoy within the Manors or Lord ea 
Villages; 'or the Hamlets of Weſt Bretton, \Camthory,: Overfis, 
and Netherſloffor, and every of them, in the ſaid County of 27 Fi 
and within the Preeincts of the ſame Manors or Lordſhips Villas 
and Hamlets, and every of them, in the ſaid County of Vork 1 
ing or not being Parcel of the ſaid Duchy of Lancaſter, a Cour. 
Leet and View of Frank- pledge, to be Held of all the Reſident 
and Inhabitants, and other Reſidents coming within the Lordi 
or Manors, Villages and Hamlets aforeſaid, and within the Precing, 
of the fame Manors or Lordſhips, Villages and Hamlets, and eye. 


twice a Ycar 


at ſuch Days Frank- pledge twice by the Year from Time to Time Within the 
as the Gran--Manors or Lordſhips, Villages and Hamlets aforeſaid, or any of 
— them, or within the Precincts of the ſame Manors or Lordſpips 
Villages and Hamlets, or any of them, at the ſame Places, Days ang 

Times at which the ſaid George Wentcorth,” his Heirs or Aſigns 

ſhould ſee fit, convenient and neceſfary, according to the Law and 

Cuſtom of this Kingdom of England, before the Steward of the 

ſame George Wentworth, his Heirs and Aſſigns for the Time being, 

or before the Deputy of ſuch Steward for the Time being; and all 

and whatſocver to the ſaid Court-Leet or View of Frank pledge be- 

longed,” or in any wiſe appertained, or in any Manner ought to be. 

long or appertain; and alſo all and ſingular Amerciaments, Fines, For. 

feitures, Pains, Penalties, Perquiſites, Profits, Liberties, Prehemi 

nences, Privileges, Rights and Juriſdictions whatſoever, which at the 

ſaid Courts-I cet or View of Frank-pledge to the ſaid Lord the King 

or his Succeſſors, in any Manner whatſoever might or ought to be 

Grantee ſeis long; by Virtue of which ſaid Letters Patent the ſaid George Went 
— 1 beld th was ſeiſed as of Fee and Right of and in the Court. Las 
Courts and and View of Frank- pledge aforeſaid with the Appurtenances; Anc 
on. held divers Courts and Views of Frank-pledge within the Manors 
| Lordſhips, Villages or Hamlets of Vet Bretton, Cawthorn, Oo 
flotton and Netherflofton aforeſaid, according to the Gift ant 

Grant aforeſaid in the Letters Patent contained: And the fai 

George being ſo ſeiſed of the Court- Leet and View of Frank-pleag 

aforeſaid, with the Appurtenances, afterwards, to wit, on the f 

cond Day of June in the Year of our Lord One thouſand fix bun 

dred and thirty-eight, at Netherflofton aforeſaid died, after wht 

Diſcent to Death the ſaid Court · Leet and View of Frank- pledge with the Af 
— 4 purtenances did deſcend to William Wentworth, Gent. as Son at 
was ſeifed. Heir of the ſaid George, whereby the-ſaid J/illiam Wentworth, & 
and Heir of the faid George, was ſeiſed as of Fee and Right « 

SULTS BIS | | | 
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In the Court-Leet and View of Franke pledge aforeſaid with ad died 
the Appurtenances; and being ſo ſeiſed thereof, the ſame William * 
erwards, to wit, on the fourth Day of March in the Year of our they deſcend- 
lad One thouſand fix hundred and thirty-nine, at Netherfloton — 
:foreſaid, died without any Iſſue of his Body; after whoſe Death ' 

he ſaid Court. Leet and View of Frank- pledge, with the Appurte- 

ances deſcended to Thomas Wentworth, Eſq; afterwards Sir Tho. 

Wentworth, Baronet, as Brother and Heir of the ſaid Miliam Ment- 

wth, whereby the ſaid Thomas Jentworth, as Brother and Heir 

of the ſaid William Wentworth, was ſeiſed of and in the Court- 

Lect and View of Frank-pledge aforeſaid, with the Appurtenances 

1; of Fee and Right; And being ſo ſeiſed thereof, the ſaid Sir 

Thomas afterwards, to wit, on the firſt Day of April in the Year who died 
of our Lord One thouſand ſix hundred and ſeventy-ſis, at Nerher- *% —— 
futon aforeſaid died, without any Iſſue of his Body iſſuing; after by they de. 
whoſe Death the ſaid Court- Leet and View of Frank- pledge, with ſcended 
the Appurtenances, did deſcend to Sir Marthew JVenteworth, Baro- M Brother. 
net, as Brother and Heir of the ſaid Sir Thomas Nenttrorth, where- 

by the ſaid Matt her, as Brother and Heir of the ſaid Sir Thomas 

fenterort h, was ſeiſed of and in the Court-Leet and View of 
Frank-pledge aforeſaid, with the Appurtenances, as of Fee and 

Right; And being fo ſeiſed thereof, the ſame Sir Matthew after- 

wards, to wit, on the ſecond Day of Auguſt in the Year of our After whoſe 
lord One thouſand fix hundred and ſeventy-eight at Netherfloc- ; » wad wry 
im aforeſaid died; after whoſe Death the ſaid Court-Leet and þ;, ER 
View of Frank-pledge with the Appurtenances deſcended to Sir enter d. 
Matthew Wentworth, Baronet, as Son and Heir of the ſaid Sir Mat- 

theo VVentevorth the Brother, whereby the ſaid Sir Matthew Went- 

worth the Son was ſeiſed of and in the Court-Lect and View of 
Frank-pledge aforeſaid, with the Appurtenances as of Fee and 

Right: And the ſaid Sir Matthew the Son being ſo ſeiſed thereof, 

herwards, to wit, on the eighth Day of December in the Year of 

our Lord One thouſand fix hundred and ninety-three, at Nerhey- And byLeaſe 
ton aforcſaid, by a certain Indenture of Bargain and Sale made d —— 
ketween the ſaid Sir Mart hem Venteworth the Son, of the one Part, erlangt 
ad the ſaid Sir William Huſtler, Sir Richard Osbaldefton and il. 
lam Orbaldeflon of the other Part, the other Part whereof ſealed 
ith the Seal of him the ſaid Sir Matthew the Son, the ſame Sir 
filiaw, Sir Richard and William Osbaldeflon produce here in 
out, the Date of which is the ſame Day and Year, in Conſidera- 
m of five Shillings to him in Hand paid by the ſaid Sir William, - 
ut Richard and William Osbaldeſton, bargained, and ſold to them 

e laid Sir J//i/liam, Sir Richard and Villiam the ſaid Court- Leet 
View of Frank-pledge with the Appurtenances, to have and to 
ld to the ſame Sir William Huſtler, Sir Richard and Willian Of- - 
Weſton, their Executors, Adminiſtrators and Afi from the 
Jy of the Date of the ſaid Indenture to the and Term of 


Tear then next following and fully 7 be compleat and ended: 
_LH | By 


You, Il, 


—— 
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Wanors aſoreſaid, and within the Juriſdidion of the Court; of 
View and Frank- ledge aforeſaid, and ought to have done Suit 
v tbe Court of View and Frank- pledge aforeſaid; And that the 
tid Thomas Brooke, although he was then ſolemnly. ſummoned, 
74 not appear but made Default, by Reaſon whercof the ſame 

na Hooks was then and there by the ſame Court amerced, And be was 
«hich ſaid Amereement, by Faſeph 7 and Timothy Roads then be Court 
geßdents and Inhabitants within the Manors aforeſaid, then and end Aﬀeered 
tore choſen and ſworn Aﬀecrots by the ſame Court, was then in Ang 
tc Manner affrered to Thirty nine Shillings and eleven Pence and $worn, 
of lawful Money of Fingland; whereof the, ſaid Thomas Brooke 32898 
afterwards, to wit, the Day and Year laſt mentioned, at Nether- hed Wetdes. 
Mon afotcſaid, had Notice, whereby an Action accrued: to the By which 
me Sir William Huſtler, Sir Richard and William Osbaldeſton, — "_ 
to demand and have of the ſaid Thomas Brooke the ſaid thirty thePlainigs. 
nine Shillings and eleven Pence Parcel of the aforcſaid ſeventy 
zine Shillings and eleven Pence. And whereas alſo the ſaid Tho- 
na Brooke afterwards, to wit, on the firſt Day of July in the 
Ycar of our Lord One thouſand ſeven hundred and three, at Ne- 
therfufon aforeſaid, borrowed of the ſaid Sir J/illiam Huſtler, Mutuatusfor 
Sir Richard and Milliam Osbaldefton forty Shillings, Reſidue of the 49% 
aforeſaid ſeventy nine Shillings and eleven Pence, to be paid to the 
aid Sir Valliam Huſtler, Sir Richard and William Osbaldeſton, 
when he ſhould bo thereunto required: Nevertheleſs the ſaid Tho- 
nas Brooke, although often requeſted, hath not yet paid the afore- 
ſaid ſeventy nine Shillings and eleven Pence, nor any Part thereof, 
to the ſame Sir J/illiam Huſtler, Sir Richard and William Osbal- 
en, or either of: them, but hath hitherto refuſed and ſtill ro- 
fules to pay the ſame to them or any of them; wherefore. they 
ſay that they are injured and have Damage to the Value of One 
hundred Shillings: And thereupon they bring Suit, cc. 

And the aforeſaid Thomas Brooke by Henry Wood his Attorney 
comes and defends the Force and Injury when, Ge. and ſays no- 
thing in Bar or Precluſion of the ſaid Action of the ſaid Sir William Nil dieit. 
Haller, Sir Richard and Milliam Osbaldeſton : Whereupon the ſame 
vir William Huſtler, Sir Richard and William Otbaldeſton remain 
wainſtthe ſaid Thomas Brooke thereupon undefended: Therefore it is Judgment. 
conſidered that the ſaid Sir William Huſtler, Sir Richard and William 
05baldefion do recover againſt the ſaid Thomas Brooke their ſaid 
Debt, and their Damages by Occaſion of the Detention of that 
dt to cight Pounds, by the Court here adjudged to the ſame Sir 
Willow Huſtler, Sir Richard and Malliam Osbaldefton, by their 
Allent; And the ſame Thomas Brooke in Mercy, Oc. 
Atterwards, that is to ſay, on Tueſday next after eight Days 
om the Day of Si. Hillary in the ſame Term, before the Lady 
ie Queen at J/eftminſter comes the aforeſaid Thomas Brooke by 
[bomas Harvey his Attorney, and ſaith that in the Record and Errors af: 
oceedings aforeſaid, and alſo in giving of the Judgment afore- gue. 


ſaid 


— 
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ſaid, there is manifeſt Error, in this, to wit, that the Declaration 

aforeſaid in the Record aforeſaid mentioned, and upon which — 
Judgment aforeſaid in Form aforeſaid is given, and the Matter in 
the ſame contained, are not ſufficient in Law, to have or maintain 
that Judgment thereupon given in Form aforeſaid ; and fo the (aig 

udgment thereupon in Form aforeſaid given is erroneous and void 
in Law; and therefore in that there is manifeſt Error, There ic 
Error alſo in this, that where it appears by the ſaid Record, that 
the ſaid Judgment in Form aforeſaid given, was given for the ſaid 
Sir William Huſtler Knight, Sir Richard Obaldeſton Knight ang 
William Obaldefton, againſt him the ſaid Thomas Brooke; whereas 
by the Law of the Land of this Kingdom of England, Judgment 
in the Plea aforeſaid ought to have been given for the ſaid Thowa; 
Brooke againſt them the ſaid Sir Malliam Huſtler, Sir Richard O- 
baldeſton, and William Osbaldeſton; and therefore in that there i 
mantfeſt Error: And he prays, that the ſaid Judgment for the Er. 
rors aforeſaid, and others being in the Record and Proceedings 
aforeſaid, be revoked, annulled and altogether deemed as none; 
And that the ſame Thomas Brooke be reſtored to all Things, which 
dy Occaſion of the Judgment aforeſaid he hath loſt ; And that the 
- ſaid Sir William Huftler Knight, Sir Richard Osbaldeſton Knight, 

and William ly > 7 may rejoin to the Errors aforeſaid, 6c, 
And the ſaid Sir Milliam Huſtler Knight, Sir Richard Osbaldefion 
Knight, and William Orbaldeflon, by Adrian Moore their Attomey, 
come and forthwith ſay that there is not any Error either in the 
Record and Proceedings aforeſaid, or in the giving the Judgment 
aforeſaid ; And pray that the Court of the Lady the Queen noy 
here, may proceed to the Examination as well of the Record and 
Proceedings aforeſaid, as of the Matters aforeſaid by him the {aid 
«uf. Thomas Brooke above aſſigned for Errors, and that the Judgment 
aforeſaid be in all Things affirmed. 
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Pleas before the Lord the King and Lady 


the Jueen at Weſtminſter, of the Term 

if the Holy Trinity in the Third Tear 
of the Reign of our Lord William and 
Lady Mary, now King and Oueen of 
England, &c. Roll 166. 


Barker againſt Winch. 


2rkfbire, to wit, IMO N Vinch late of Bray in the County — 
aforeſaid, Gent. was attached to Anſwer; Salk. — 

Thomas Barker Gentleman, of a Plea, wherefore with Force and Caſes B. R. 

Arms he entered into ſix Meſſuages, fix Cottages, ſixty Acres of 15 1 in 

Land, ſixty Acres of Meadow, three hundred Acres of Paſture and B. R. by Ori- 

forty Acres of Wood with the Appurtenances in the Pariſh of Bray, —_—_ 

which Milliam Teildall and Rebecca his Wife demiſed to the ſaid pune 

Thomas, for a Term which is not yet paſt; And other ſix Meſſuages, 

ſx other Cottages, ſixty other Acres of Land, ſixty other Acres of 

Meadow, three Hundred other Acres of Paſture and forty other 

Acres of Wood, with the Appurtenances, in the Pariſh of Bray 

aforeſaid, which your SI the Younger alſo demiſed to the 

ſid Thomas Barker for a Term which is not yet paſt, and him 

from his Farms aforeſaid ejected, and other Enormities to him did, 

to the great Damage of the ſaid Thomas, and againſt the Peace of 

dur Lord the King and our Lady the Queen now, &c. And 

whereupon the ſame Thomas Barker by William Turbill his At- 

tomey complains, that whereas the ſaid Milliam Teildall and Re- 

ca his Wife on the firſt Day of April in the third Year of the 

Reign of our Lord and Lady now King and Queen of England, Cc. 

at the Pariſh of Bray demiſed to the ſame Thomas the aforeſaid 

ix Meſſuages, fix Cottages, ſixty Acres of Land, ſixty Acres of 

Meadow, three Hundred Acres of Paſture and Forty Acres of 

Wood with the Appurtenances, to have and to occupy the ſame 

enements with the Appurtenances to the ſame Thomas Barker and 

bs Aſſigns, from the twenty fifth Day of March then laſt paſt to 

e full End and Term of five Years from thence next following, 

uly to be compleat and ended; by Virtue of which ſaid Demiſe 

be fame Thomas Barker entered into the ſaid Tenements with the 

ippurtenances laſt aboveſaid, and was poſſeſſed thereof; And alſo 

at whereas the ſaid Jobs Lidgold on the ſame firſt Day of April secood De- 

I the third Year aboveſaid, at the Pariſh of Bray — — miſe, 

to the ſame Thomas Barker the aforeſaid ſix other n 

x other Cottages, ſixty other Acres of Land, ſixty other Acres 

Vor. II. M m m | Meadow, 
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Pleads in A- 
batement 
that the 
Lands are 
Parcel of a 
Manor in 
Ancient De- 


meine. 


And only im- 


pleadable in 


the Court of 


the Manor the Manor aforeſaid, by Writ of Right Cloſe of our Lord the 
by Writ of 


Right Cloſe. 


Demurrer. 


and the Matter in the ſame contained the ſaid Thomas Jul 


Meadow, 'Three hundred other Acres of Paſture 


And being ſo poſſeſſed thereof, and being alſo poſſeſſed of the ſaig 
ſeveral Tenements with the Appurtenances as aforeſaid, the ſaid 
into the aforeſaid Tenements with the Appurtenances, which tho 
Barker in Form aforeſaid, for the ſaid Term firſt above ſpecifed 


which is not yet paſt, and into the aforeſaid Tenements with the 
: Appurtenances which the ſaid Johns Lidgold had demiſed to the 


Barker from his Farms aforcſaid ejected, and other Enormities, G. 


; and forty 07 
Acres of Wood with the Appurtenances, to have and to — ther 


ſame Tenements with the Appurtenancesto the ſaid Thoy,, f be 
Aſſignes, from the aforeſaid twenty fifth Day of oe "apr his 
unto the the full End and Term of five Years from thence 7 al 
following, and fully to be compleat and ended; by Virtue or which, 
Demiſe the ſaid Thomas entered into the ſaid Tenements with th 


Appurtenances laſt above- mentioned, and was poſſeſſed thereof; 


Simon Winch afterwards, to wit, on the ſaid firſt Day of April in 
the third Year aboveſaid with Force and Arms, Gc. entered 


ſaid William and Rebecca his Wife had demiſed to the ſaid Thomas 


ſame Thomas Barker in Form aforeſaid, for the ſaid Term la 
above ſpecified, which is not yet paſt, and him the ſaid Thomas 


to the great Damages, (5c. and againſt the Peace, &c. Where- 
fore he ſaith that he is injured, and hath Damage to the value 
of One hundred Pounds: And thereupon he brings Suit, 6c. And 
the aforcſaid Simon Winch by John Sandwell his Attorney comes 
and ſays, that the Tenements in the Declaration aforeſaid aboye 
ſpecified are, and from the Time of which the Memory of Man i 
not to the contrary were, Parcel of the Manor of Bray in the 
County aforeſaid, of which ſaid Manor our Lord the King and our 
Lady the Queen are ſeiſed in Right of the Crown, and that the 
Manor aforeſaid is of the Antient Demeſne of the Crown of our 
Lord the King and our Lady the Queen; And that the aforeſaid 
Tenements are pleadable, and have been pleaded in the Court of 


King and our Lady the Queen, from the 'Time of which the Me 
mory of Man is not to the contrary : And this he is ready to e- 
rify as the Court ſhall conſider, 6c. Wherefore he prays Judg: 
ment if the Court of the Lord the King and the Lady the Cue 
here will take Conuſance of Plea thereupon, &c. 

And the aforeſaid Thomas Barker ſaith, that notwithſtandny 
any Matters by the ſaid Simon Winch above in his Plea alledge 
the Court of our Lord the King and Lady the Queen here ougib 
not to be precluded from having Cognizance of the Plea aforeſaid 
becauſe he ſaith that the Plea aforeſaid by him the ſaid Sim 
in Manner and Form aforcſaid above pleaded, and the Matter * 
the ſame contained, are not ſufficient in the Law to preclude ti 
ſaid Court of our Lord the King and Lady the Queen now de 
from having Cognizance of the Plea aforeſaid, to which aid P 
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need not, neither by the Law of the Land is he bound, in any Man- 
ner to anſwer: And this he is ready to verify: Wherefore for Want 
{ a ſufficient Anſwer in this Behalf, the ſaid Thomas prays Judg- 
nent and his Term aforeſaid yet to come of and in the Tene- 
ments aforeſaid with the Appurtenances, together with his Dama- 
by Occaſion of the Treſpaſs and Eje&ment aforeſaid, to be 
o him adjudged, G And for Cauſes of Demurrer in Law upon 
hat Plea, he the ſaid Thomas, according to the Form of the Sta- 
ute in ſuch Caſe thereupon lately made and provided, ſhews and 
emonſtrates to the Court here theſe Cauſes following, to wit, 
For that the ſaid Simon in his ſaid Plea hath not ſhewn to the 
Court here, nor hath alledged, that the Tenements aforeſaid with 
the Appurtenances in the ſaid Declaration mentioned, nor any 
Parcel thereof, are held of the Lord and Lady the now King and 
Queen of their Manor of Bray aforeſaid ; And becauſe the Plea 
iforcſaid is inſenſible, uncertain and wants Form. | 
And the aforeſaid Sizzor ſaith, that the Plea aforeſaid by him Joinder. 
the ſaid Simon in Manner and Form aforeſaid above pleaded, 
and the Matter in the ſame contained, are good and ſufficient in 
the Law, to preclude the ſaid Court of the ſaid Lord the King 
and Lady the Queen now here from having Cognizance 
of the Plea aforeſaid, which ſaid Plea and the Matter in the 
fame contained he the ſaid Simon is ready to verify and prove as 
the Court, G. And becauſe the ſaid Thomas hath not anſwered 
to that Plea, nor hath hitherto in any Manner contradicted it, he 
the ſaid Simon as before prays Judgment, if the Court of the ſaid 
Lord the King and Lady the Queen, now here will or ought to 
take Cognizance of the Plea aforeſaid : But becauſe the Court of Contiau- 
the ſaid Lord the King and Lady the Queen now here are not yet . 
viſed of giving their Judgment of and concerning the Premiſes, - 
Day is thereupon given to the ſaid Parties before the Lord the 
King and Lady the Queen, until three Weeks from the Day of the 
thly Trinity, whereſoever, (5c. of hearing their Judgment therein, 
for that the Court of our ſaid Lord the King and Lady the Queen 
tow here thereof not yet, &c. At which Day before our Lord the 
King and Lady the Queen at Weſtminſter come the Parties afore- 
kid by their Attornies aforeſaid: But becauſe the Court of our 
lid Lord the King and Lady the Queen now here are not yet 
uviſed of giving their Judgment of and upon the Premifles, 
Day is therefore given to the Parties aforeſaid before the Lord 
tie King and Lady the Queen, on the Morrow of Souls; where- 
ever, Oc. of hearing their Judgment thereupon, for that the 
urt of the ſaid Lord the King and Lady the Queen now here 
ot yet thereof, Cc. At which Day before the Lord the King 
d Lady the Queen at Veſtminſter came the ſaid Parties by thei 
aid Attornies; whereupon all and ſingular the Premiſſes being ſeen, 
by the Court of the ſaid Lord the King and Lady the Queen 
oy here more fully underſtood, and mature — 
reo 


| 


| the Erd De- Treſpaſs and Ejectment aforeſaid of and in the ſaid fix Meſſuage, 
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thereon had, for as much as it appears to the Court of ©" 
Lord the King and Lady the Queen now here, — ad — . 
by the ſaid Simon in Manner and Form aforeſaid above pleades 

and the Matter in the ſame contained, are not ſufficient in Lay f. 

preclude the ſaid Court of our ſaid Lord the King and Lady by 

Queen now here from having Conuſance of the Plea aforeſad 

Judgment It is ſaid by the Court to the ſaid Simon that he further Anse N 
—. _ to the Declaration aforeſaid; and upon this the ſaid Simon bein * 
. 8 ſo- 
lemaly required, by the ſaid John Sandwell his Attorney come 

and defends the Force and Injury when, Oc. and ſaith that be 

Not guilty. the ſaid Simon is in no wiſe Guilty of the Freſpaſs and Rjetmer: 
aforeſaid, as the ſaid Thomas above againſt him complains: And 

of this he puts hiniſelf upon the Country; and the ſaid Thom; 

Awarding a in like Manner, G. Therefore the Sheriff is commanded that 
— * ＋ he cauſe to come before our Lord the King and Lady the Queey 
by 069 1 in eights Day from the Purification of the bleſſed Mary, whereſo. 
nuance over ever, Oc. twelve, Oc. by whom, Gc. and who neither, 6c, 10 
288 recognize, Cc. becauſe as well, c. The ſame Day is given to th 
Parties aforeſaid, c. Of which Day the Jury aforeſaid between 

the Parties aforeſaid of the Plea aforeſaid is thereupon refpited 

between them, before the Lord the King and the Lady the Queen 

until one Month from the Day of Eaſter from thence next enſuing, 
whereſoever, c. for Defe&t of Jurors, &c. At which Day be- 

fore our Lord the my and Lady the Queen at J/eftminſter came 

the ſaid Parties by their ſaid Attornies, and the Jurors of that 

Jury being likewiſe fummoned came, who were elected, tried and 


Verdi as to {worn to ſpeak the Truth concerning the Premiſſes; and as to the 


_ fix Cotages, ſixty Acres of Land, ſixty Acres of Meadow, three 
hundred Acres of Paſture and Forty Acres of Wood, with the 
Appurtenances, in the Declaration aforeſaid by the ſaid J/illian 
Xeildall and Rebecca his Wife to the ſaid Thomas Barker demiſed 
as aforeſaid, upon their Oath ſay, as to one fourth Part of thirty 
two Acres of Land thereof, with the Appurtenances, held of the 
Manor of Lords Lands, and being in the 'Tenure of one Jillian 

As to Part JV/þitehand, that the ſaid Simon Winch is guilty of the Treſub 

PlaintiF.ang and Ejectment aforeſaid, as the ſaid Thomas above againſt hin 

Not guiltyzs complains; And as to the reſidue of the ſaid fix Meſſuages i 

ro other Cottages, fixty Acres of Land, fixty Acres of Meadow, tans 
hundred Acres of Paſture, and forty Acres of Wood, with the p 
purtenances, by the ſaid William Teildall and Rebecca to the fa 
Thomas demiſed as aforeſaid, the ſame Jurors upon their Oat 
aforcſaid ſay, that the ſaid Simon is not guilty of the Treſpaſs 

And asto Ejectment aforeſaid, as the ſaid Simon hath above in his Plea # 

the ſecond ledged; And as to the Treſpaſs and Ejectment aforeſaid, of a 

— for in — ſaid fix other Meſſuages, ſix other Cottages, ſixty other Acres 


the Plaintiff, of Land, ſixty other Acres of Meadow, three hundred other en 
and Part for of paſture, and forty other Acres of Wood with the Appurtenans 


the Defen- 
dant. 4 
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the Declaration aforeſaid by the ſaid John Lidgold the Younger 
uche faid Thamar Bet ler deniiſed-as aforbſaid,” thi-fhme Jufots 


{y upon their Oath aforeſaid, as to one fourth Part of thirty two 


te Temme et ee n WARP Wheeled, hat Yip ſaich Somos 
Winch is guilty of the Treſpaſs and Ejectment aforeſaid, as the 
4 Thomas above coniplains againff Hm, Art dſeſs che Pa- 
mages of him the ſaid Thomas by on of the Premiſſes afore- 
*id, belies his Coſts and Charges by him concerning his Suit in 
this Behalf applied, to twenty Shillings, and for thoſe Coſts and 
Charges to thirty Shillings : And as to thè Reſidue of the ſuid fix- 
aber Meſſuages, ſix other Cottages, ſixty other Acres of Land, 
ixty other Acres of Meadow, three hundred other Acres of Pa- 
ture and forty other Acres of Wood, with the Appurtenances; in 
he Declaration aforeſaid, by the ſai& John Lidgold demiſed as 
aforeſaid, the ſame Fon upon their ſaid Oath further ſay, that 
the ſaid Simon Winch is not guilty of the Treſpaſs and Ejetment 
iforeſaid, as the ſaid Simon above in his Plea hath alledged: 


Therefore it js conſidered that the ſaid Thomas Barker do recover — ©: 
O wna 
in the ſaid fourth Part of the ſaid thirty two. Acres of Land with — — 


2ainſt the ſaid Simon Winch his ſaid Term yet to come of and 


the Appurtenances held of the Manor of Lords Lands, and being 
in the Tenure of the ſaid Millian M hitehand, Parcel of the ſaid 
ix Meſſuages, ſix Cottages, ſixty Acres of Land, fixty Acres of 
Meadow, three hundred Acres of Paſture and forty Aeres of Wood, 
with the Appurtenances, by the ſaid Milliam alla and Rebecca 
his Wife to the ſaid Thomas Barker demiſed as aforeſaid, whereof 
it is above found by the faid Jury, that the ſaid Simon is guilty of 
the Treſpaſs and Ejectment aforeſaid, and his ſaid other Term yet 
to come of and in the faid other fourth Part of the faid thirty 
two Acres of Land With the Appurtenances, held 6f. the Manor 
of Lords Lands aforeſaid, in the Tenure of the ſaid Villlam I hite- 
hand, Parcel of the aforefaid fix other Meſſuages, ſix other Cot- 
tages, =y other Acres of Land, ſixty other — of Meado 

three hundred other Acres of Paſture, and fo e 
Wood with the Appurtenances by the i bs Liagold the 
Younger to the ſaid Thoma Barker demiſed as aforeſaid ; whereof 
| is likewiſe above found by the Jury aforeſaid, that the ſaid 
Simon is guilty of the Treſpaſs and Ejectment aforeſaid, and his 
lad Damages by the ſaid Jury in Form aforeſaid aſſeſſed; and allo 
tinety nine Pounds for his Coſts an . aforeſaid adjudged 


by the Court of the ſaid Lord the King apd Lady the ft how 
here to the ſaid Thomas Barker, by his Aſſent, of . 
ad Damages in the whole amount to One hundred and one 


'ounds; And that the ſaid Simon Winch be taken, Gc. and likewiſe Capiatur, 


hat the ſaid Thomas Barker be in Mercy for his falſe Complaint 
zainſt the ſaid Simon Winch, for the Reſidue of the Treſas 
ectment aforeſaid; whereof the ſaid Simon by the Jury aforeſaid 


Form aforeſaid is acquitted, and that the ſaid Savon go there- ret. 
pn without Day, Oc. 
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Writ of Er- 


Salk. 65. S. C. 


James the Second, by the Grace of GOD, of England, Scotland 
France and Ireland King, Defender of the Faith, Oc. To his 
Truſty and Well-beloved Sir Edw. Herbert, Knt. his Chief Juſtice 
of the Common Bench, Greeting: Foraſmuch as in the Record and 
Proceedings, and alſo in the giving the Judgment of the Plant 
which was in our Court before you and your Brethren our Juſtices 
of the Common Bench, by our Writ, between Thomas Throckmer- 
ton, Eſq; and Dorothy his Wife, Executrix of the Will of Sir Ea. 
ward Pick, Knt. and Bridget Counteſs Dowager of Plymouth, 
Executrix of the Will of Charles Earl of Plymouth, to the End 
that the ſame Bridget, Counteſs Dowager of Plymouth, ſhould 
render to the ſaid Thomas and Dorothy Seventy-five Pounds, as it 
ſaid, manifeſt Error hath intervened to the great Damage of her 
the ſaid Bridget, Counteſs Dowager of Plymouth, as we are in- 
formed by her Complaint; We willing that the Error, if an 
been, be in due Manner amended, and that full and {| 

be done to the ſaid Parties in this Behalf, do command you, that i 
Judgment be thereupon given, then you ſend to us under your 
Seal diſtinctly and plainly the Record and Proceedings aforeſaid 
with all Things touching the ſame, and this Writ; ſo that we may 
have them from the Day of the Holy Trinity in three Weeks 
whereſoever We ſhall then be in England, that inſpecting the 
Record and Proccedings aforeſaid, we may cauſe to be done 
farther thereupon, for amending that Error, that which of Rat 
and according to the Law and Cuſtom of our Kingdom of E 
land ſhall be meet to be done. Witneſs Ourſelf at Weſtminſi 


Al. 
... 


leas before the Lord the King at Weg. 
2 of the Term ef the n 
nity in the Third Tear of the Reign of 
our Lord James the Second, nou Ki, 
of England, &c. Ro 1019. S 
Counteſs of Plymouth qgainſt Throgmorton and 
| his Wite. | 


HE Lord the King hath given in Charge to his Truſty and 
 Well-beloved Sir Edward Herbert, Kant. his Chief [uſtice 
of the Common Bench, his Writ cloſed in theſe Words, to wit, 


LSD 25: > Lines coo i in 
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on the eighth Day of June in the third Vear of our _ 


* 


aamed. The Record and Proceedings of the Plaint within men- 
tioned, With all Things touching the ſame, before the Lord the 
ling, whereſoever, Oc. at the Day within contained, I ſend in 


i certain Record to this Writ annexed, as I am, within commanded. — 


Edu. Herbert. 


Pleas at Veſtminſter before Sir Edward Herbert, Knt, and his 
Fellow Juſtices of the Lord the King of the Common Bench, of 
the Term of Eafter in the Third Year of the Reign of our Lord 
James the Second, by the Grace of GOD, of England, Scotland, 
France and Ireland King, Defender of the Faith, Oc. Roll 616. 


Middleſex, to wit, Bridget, Counteſs Dowager of Plymouth, 
Executrix of the Laſt Will and Teſtament of Charles Earl of 
Plymouth, was ſummoned to anſwer Thomas Throckmorton, Eſq, 
and Dorothy his Wife, Executrix of the Laſt Will and Teſtament 
of Sir Ederard Pick, Knt. of a Plea that ſhe render to them Se- 
renty-five Pounds, which from them ſhe unjuſtly detains, Cc. And | 
whereupon the ſame Thomas and Dorothy, by Charles Draper | 


their Attorney, ſay, that whereas the ſaid Earl in his Lifetime, Declaration 


to wit, on the third Day of May in the thirty-ſccond Year of the pen . War- 


rant of At- 


Reign of our Lord Charles the Second, late King of England, torney to the 


Ge. at Hlington, by his certain Dced, which the ſame Thomas and 3 
Dorothy produce here in Court, dated the ſame Day and Year, t, and her 
did give an Authority to the ſame Sir Edward to require and re- Husband. 
ive all and all Manner of Sum and Sums of Money which then 

were, or at any Time or Times to come within three Years then 

next following ſhould become duc and payable to the ſame Earl 

upon any Account whatſoever, and to pay and diſpoſe thereof as 

he the ſaid Earl from Time to Time ſhould order and appoint 

the fame Edward by any Writing or Writings under his Hand du- 

ing the ſaid three Years, and for the Care and Labour of the ſaid 

dr Edward in the Premiſſes aforeſaid, the ſaid Earl bound him- 

ſelf by the ſame Writing to pay to the ſaid Sir Edward One hun- S. lary of 
ated Pounds by the Year of lawful Money of England during the 2 
eforeſaid three Years,, or otherwiſe that it ſhould be lawful for Win lowed 


to the Attor- 


the ſaid Sir Edward Pick to retain and pay to himſelf the ſaid ney to be 


One hundred Pounds by the Year during the ſaid three Years, out 9e4u8ted our 


it ſuch Monies as he ſhould receive by Virtue of the ſaid Deed, — 


by the ſame Deed more fully appears; And the ſaid Thomas 
id Dorothy in fact ſay, that he the ſaid Edward afterwards, and 


the Space of three Quarters of a Year from thence next follow- 


bs, at 7/ington aforeſaid, from Time to Time did ſolicit and re- The Attor- 
Jure divers Perſons then Debtors to the ſaid Earl to pay many — — 
ums of Money then from them due and payable to the ſaid Earl: of Money, 

i during the ſaid three Quarters of a Year, or at any Time af- but none 


mwards, the ſaid Sir Edward did not receive any Sums of oy __ 
Y 


” * 
» „ — 
* 
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© # „ RS... * 9 „„ 


ä UU 


— | — : 
786 Pltentliiits lo the Caſe \ 2 


by Virtus 6 ens fene Ded, Whitewith he cgüld pay Bumi ©, 
ſaid One hundred ouhds, or 40 Nr thereo ; e the 

wheredy fene fo the e Sit kee nee to require wn 
the Aftion have of the faid Earl the faid Seventy-five Pounds; 1 Nene 
oeruod. the ſaid Earl in his Life- time, and the ſaid Counteſs after hi = 
Breach. aid Earl's Death, although often requeſted, or either of them — 
or hath not yet paid the Seventy-five Pounds to the ſaid Sir Ba 

Gard in his Life-time, or to the ſaid Dorothy after the Death of, 

ſaid' Sir Edward while ſhe was ſole, or to the ſaid Thomas + d 

Toth) after the Marriage between them celebrated, or to an of 

em, but réfufeck to pay the ſame to the ſaid Sir Edwarg * 

Life. time, and to thè ſaid Dorothy after the Death of the ſaid Sir Bl. 

ward, and to hp ſame. 1270 and Dorothy after the Marriage be- 


tween them celebrated; and ſhe the ſame Counteſs doth fi 
to render the fame to the ſaid Thomas and Dorothy, ws pine 
detains the ſame in delay, of the faithful Execution of the Will cr 
the faid Sir Edward, and to the Damage of them the ſaid Thowa; 
and orothy of ten Pounds: And thereupon they bring Suit Ge 
Profert of And the ſame Thomas and Dorothy produce here in Court the 
the Letter: Letters teſtamentary of the aforeſaid Edward, by which i 
reftimentary 107 „ e d Y it ſufh- 
produced. ciently 998 to the Court here, that ſhe the ſaid Dorothy is Exc- 
cuitrix of the Will of the faid Edward, and thereof hath Admini- 
wy ry "aid Bridget, by TVilliani 3 5 
ind the ſaid Pridget, by William Rymer her Attorney, comes 
aud defends the Force 7 b whey, Ce. and ſays Wü i 
Bar or Precluſion of the Action of the fail omas and Dorothy 
aforeſaid ; hereby the ſame Thomas and othy thereupon te. 
main nh the aforeſaid Bridget undefended: Therefore it i 
adgmentby cnfiderèd, That the ſaid Thomas and Dorothy recover againl 
il dicit. the faid Bridget their ſaid Debt, and their Damages by Occaſion 
Hf the Detention of that Debt, to fifty Shillings, to the ſame Th 
mas and Bez, by their Aſſent, by the Court here adjudged, 
to be levied of the Goods and Chattels which were the ſaid Ears 
| at the r of his Death, being in the Hands of the ſame Bridge 
, 0 be adminiſtred, if ſhe bath ſo much in her Hands to adminiſter 
S And ä if ſhe hath not, that then the Damages aforeſaid be levied 
| of the proper Goods and Chattels of the ſaid Bridger ; and the ſaid 
Bridget, Counteſs of Plymouth, in Merey, Gc. 
Error at And the aforeſaid Bridger, Counteſs Dowager of Plymouth, iy 
4 ſigned, Henry Doughty her Attorney 2 and faith, that in the Ne 
| cord and Proceedings — 75 id, and alſo in giving of the Judgnen 
4 aforeſaid, there is manifeſt Error, in this, to wit, That the Deck. 
Þ ration beforeſaid, and the Matter in the fame contained, are n 
| ſufficient in the Law to have And maintain the Action adrett oftt 
| ſaid Thomas and Dorothy thereupon againſt her the ſajd Counted! 
| Therefore in that there is manifeſt Error. Thęre is Error alp 
ö this, that by the Record aforeſaid it appears, Fhat the ſaid Jud 
| ment in Manner and Form aforeſaid given was given for the ll 
| ; 4 _ 
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Thomas and Dorothy againſt her the ſaid Counteſs, in the Plea be- 
foreſaid, Whereas by the Law of the Land of this Kingdom of 
England, that . ought to have been given for ſame 
Counteſs againſt the ſaid Thomas and Dorothy; and therefore in 
this there is likewiſe manifeſt Error: And the ſaid Counteſs fur- 
her ſaith, that there is Error in this alſo, to wit, That there is a 
not any Warrant of Attorney filed of Record in the ſaid Court of No Warrant 
Common Bench between the ſaid Parties of the Plea aforeſaid, to of Attorney, 
warrant Charles Draper to be Attorney for the ſaid Thomas and — — 
Dorothy againſt the ſaid Counteſs in the Plea beforeſaid; therefore 
in that likewiſe there is manifeſt Error; wherefore the ſame Coun- 
tes prays a Writ of the Lord the King of Certiorari to be direct- 
ed to the Chief Juſtice of the ſaid Lord the King of the Common 
Bench, Ge. And it is granted to her, 2 C. by which it is com- Entry of the 
manded, that Sir Ederard Herbert, Knt. Chief Juſtice of the Com- Certiorari. 
mon Bench aforeſaid, examine the Rolls and other Remembran- | 
ces of the Warrants of Attorney of the County of Middleſex, of 
the Term of Eaſter in the third Year of the Reign of the ſaid Lord 
the King, being in his Cuſtody of Record, and without delay to 
certify what in the ſame he ſhall find thereupon to the ſaid Lord 
the King, whereſoever, (5c. together with the Writ of the ſaid 
Lord the King, to him for that Purpoſe directed, &c. Which ſaid 
Chief Juſtice of the Bench aforeſaid of our ſaid Lord the King 

| anſwered, that the Execution of the Writ aforeſaid 8 peared in a Return of 

| Schedule to the ſame Writ annexed, in which Schedille are con- he Chief 

| tained the Title of the Rolls of the Warrants of Attorney filed of Ve. 
the ſaid Term of Eaſter in the aforeſaid Writ ſpecified, being in 
the Cuſtody of him the ſaid Chief ſuſtice of Record; and the Re- 


1 — 1 * * 


of the Plea aforeſaid in the ſame Form in which the ſame War- 


; 
cord of a certain Warrant of Attorney between the Parties aforeſaid 
l 
4 


unt of Attorney is entered of Record in the ſame Rolls, which 
ad Title and Warrants of Attorney follow in theſe Words. Rolls 


; of Attornies received before Sir Edward Herbert, Knt. Chief Ju- 
1 ſice of the Lord the King of the Common Bench, and his Brethren, 
; of the Term of Eaſter in the third Year of the Reign of our Lord 
Lanes the Second, by the Grace of GOD, of England, Scotland, 
d France and Ireland King, Defender of the Faith, c. 


Middleſex, to wit, Thomas Throckmorton, Eſq; and Dorothy warrant of 


his Wife, Executrix of the Laſt Will and Teſtament of Sir Kd 

Pick, Kat. puts in his Stead Charles Draper his Attorney, againſt 
bridget, Counteſs Dowager of Plymouth, Executrix of the Laſt 
Will and Teſtament of Charles Earl of Plymouth, of a Plea of 
Debt, which ſaid Writ is filed amongſt the Records without Day, 
Cc. And hereupon the aforeſaid Thomas and Dorothy, by Michael 
Jobnſon their —_ come gratis here in Court, and the afore- 
ad Bridget, Counteſs Dowager of Plymonth as aforeſaid, ſaith, 


tat in the Record and Proceedings, and alſo in the Giving of 
udgment aforeſaid, there is manifeſt Error, alledging the Errors 
foreſaid by him in Form aforcſaid alledged, and prays that the 
Vol. II. Ooo faid 


Attorney. 
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Defendants 
rejoin in Er- 
by or . 


Continuan- 


Court of the ſaid Lord the King now here are not yet adviſed of 
— given to the Parties aforeſaid before the Lord the King, 


| ſaid Cauſes and Matters above aſſigned for Errors, being ſeen and 


Record and Proccedings aforeſaid, or in the Giving of the Judgment 


affirmed, c. And becauſe the Court of the ſaid Lord the King 
no here are not yet adviſed of giving their Judgment herein; Day 


ſaid Judgment for the Errors aforeſaid, and others being in the Re 
cord and Proceedings aforeſaid, may be reverſed, annulled, J 
intirely decmed as none; and that ſhe be reſtored to all rw 
Occaſion of the Judgment aforeſaid ſhe hath loſt, c. And that Ky 
ſaid Thomas and Dorothy to the Errors aforeſaid may rejoin be. 
And that the Court of the ſaid Lord the King here may rocoeg - 
the Examination as well of the Record and Proceedings reſaid 
the Matters aforeſaid above aſſigned for Errors, c. And the fa 
Thomas and Dorothy ſay, that there is not any Error either in the 


aforeſaid; And in like Manner pray that the Court of the ſaid Lord 
the King may proceed to the Examination as well of the Recgr 
and Procecdings aforeſaid, as of the Matters aforeſaid above aſſign- 
ed for Errors, and that the Judgment aforeſaid be in all Thing, 


is therefore given to the Parties aforeſaid before the ſaid Lord the 
King, until three Weeks from the Day of St. Michael then next 
following, whereſoever, (5c. of hearing their Judgment thereon, for- 
aſmuch as the Court of the Lord the King now here not yet there. 
upon, Gc. At which Day before the Lord the King at Weſtminſer 
come the Parties aforeſaid by their ſaid Attornies: But becaũſe the 


giving their Judgment of and upon the ſaid Premiſſes, Day is 
until eight Days from the Day of St. Hillary, whereſocver, G. 
of hearing their Judgment thereon, foraſmuch as the Court of the 
ſaid Lord the. King here thereon not yet, Gc. At which Day be. 
fore the Lord the King at Weſtminſter, come the Parties aforeſaid 
by their ſaid Attornies : But becauſe the Court of the ſaid Lord the 
King now here are not yet adviſed of giving their Judgment of and 
upon the Premiſſes, Day is therefore given to the Parties aforeſaid 
before the Lord the King, until fifteen Days from the Day of Fafer 
whereſoever, (5c. of hearing their Judgment thereon, in regard 
that the Court of the ſaid Lord the King here therein not yet, Gr, 
At which Day before the Lord the King at Weſtminſter come the laid 
Parties by their Attornies aforeſaid: Upon which as well the Record 
and Proceedings aforeſaid, and the Judgment given thereon, as the 


more fully underſtood and diligently examined by the Courtof ou 
ſaid Lord the King here; Foraſmuch as it ſeems to the Court of 
our ſaid Lord the King now here, that in the Record and Procee 
ings aforeſaid, and alſo in the giving of the Judgment aforclii 
there is manifeſt Error, It is conſidered that the ſaid Judgment in 
the Errors aforeſaid, and others in the Record and Proceeding + 
foreſaid, be revoked, annulled and altogether deemed as no; 
And that the aforeſaid Bridget, Counteſs Dowager of Ply, 
bo reſtored to all Things which by Occaſion of the Judgment iſas 
ſaid ſhe hath loſt, Oc. I Pha 
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Pleas before the Lord the King at Weſt 
minſter, of the Term of Eaſter in the 
Eighth Tear of the Reign of our Lord 
William the Third, now King of Eng- 
land, &'c. Roll 291. kak ch 


Freeman and others againſt Bernard and others. 


Lindon, to wit, DE it remembered, That heretofore, to wit, Comb. 440. 
in the Term of St. Hillary in the ſixth Year g 378. 
of the Reign of the Lord J/illiam the Third, now King of Eng- Caſes B. R 
lind, Gr. before the ſame Lord the King at „ came 130. 
Thomas Freeman and Thomas Haggar by Benjamin Mould their Hts 
Attorney, and brought into the Court of the ſaid Lord the King 
then there their certain Bill againſt Samuel Bernard and Thomas 
Rodbard in Cuſtody of the Marſhal, Oc. of a Plea of Treſpaſs 
upon the Caſe, Cc. and there are Pledges of proſecuting, namely, 
John Doe and Richard Roe, which ſaid Bill followeth in theſe 
Words; that is to ſay, London to wit, Thomas Freeman and Tho- 
mas Haggar complain of Samuel Bernard and Thomas Rodbard 
in the Cuſtody of the Marſhal of the Marſhalſea of the Lord 
the King, before the King himſelf being, for that, to wit, that 
whereas on the eighth Day of Auguſt in the Year of our Lord Declaration . 
One thouſand fix hundred and ninety three at London aforeſaid, nent 70 
to wit, in the Pariſh of St. Mary le Bow in the Ward of Cheap, — 
it was agreed between them the ſaid Thomas Freeman and Thomas ton Bags of 
Haggar and the ſaid Samuel Bernard and Thomas Rodbard in Man- — 5 | 
ner and Form following; that is to ſay, That the ſaid Samuel Ber- 
nard and Thomas Rodbard ſhould deliver to the ſaid Thomas Free- 
nan and Thomas Haggar ſixteen Bags of good new Hops of the 
then next Growth, good Brewers Ware, at thirty and four Shil- 
lings by the hundred Weight, and that they ſhould be delivered 
at or before the twenty fifth Nay of December then next fol- 
lowing, and thereupon in Conſideration that the ſaid Thomas 
Freeman and Thomas Haggar had paid to the faid Samuel Ber- Mutuel Pro- 
nard and Thomas Rodbard one Piece of Gold Coin, called a Gui — 
nes, of lawful Money of England in Part of Payment thereof, armen. 
end then and there at the ſpecial Inſtance and Requeſt of them 
e fame Samuel Bernard and Thomas Rodbard had took upon 
themſelves, and had faithfully promiſed the ſaid Samuel and J ho- 
ur Rodbard to perform the Agreement aforeſaid in all Things 
n the Part of them the ſaid Thomas. Freeman and Thomas Hag- 
ir to be performed or fulfilled, according to the Form and 
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fect of the aforeſaid Agreement, They the ſaid 8; IO 
and Thomas Rodbard took upon themſelves, and "= p * on 
faithfully promiſed the ſaid 7 Hm Freeman and Thomas Fin ere 
that they the ſame Samuel and Thomas Rodbard Sar, 


would 
truly perform and fulfill the Agreement foreſaid in all Things on 


the Part of them the ſaid Samuel and Thomas Rodbard to be 
rformed or fulfilled: Nevertheleſs the ſaid Sammel a 
A : . | nd Thomas 
KRodbard their Promiſe and Undertaking aforeſaid not at all re- 
garding, but contriving and fraudulently-intending the ſame Tho. 
Breach in ua, Freeman and Thomas Haggar in this Part craftily and ſubtill 
por deliver- to deceive and defraud, have not delivered to the ſaid Theme 
ingthe flop. Freeman and Thomas Haggar, or either of them, the ſaid ſixtcen 
| Bags of Hops, or any Parcel thereof, upon or before the ſaid twenty 
| fifty Day of December next following after the making the ſaid 
Agrecment, or at any Time afterwards, but have hitherto alto- 
gether refuſed and ſtill do refuſe to deliver the ſame to them. 
— And whereas alſo afterwards, to wit, on the ſaid eighth Day of 
another A- Auguſt in the Year of our Lord aforeſaid, at London aforeſaid, in 
'greement — the Pariſh and Ward aforeſaid, a certain other Agreement was had 
Hark deli. and made in Writing between the ſaid Samuel and Thomas Rod- 
ver other fix- hard and them the ſaid Thomas Freeman and Thomas Haggar in 
—* — Form following; that is to ſay, That the ſaid Samuel Bernard and 
Hep e Thomas Rodbard ſhould deliver to them the ſame Thomas Freeman 
Hands of = and Thomas Haggar ſixteen other Bags of good new Hops of the 
third Perſon, then next Growt „good Brewers Ware, at the Rate of thirty four 
| Shillings by the hundred; and that they ſhould be delivered upon 
or before the twenty fifth Day of December then next following, 
which ſaid written Agreement was left in the Hands of one Thomas 
Ruck: And whereas afterwards, to wit, on the ſame eighth Day 
of Juguſt in the Year aboveſaid, at London aforeſaid, in the Pariſh 
Colloquium and Ward aforeſaid, a certain Diſcourſe was had and moved be- 
1 tween the ſaid Samuel and Thomas Rodbard and the ſaid Thomas 
TT” Freeman and Thomas Haggar, of and concerning the ſaid Agree- 
ment laſt mentioned, and of and concerning the Delivery of two 
Loads of Hops to the ſame Thomas Freeman and Thomas Haggar, 
by the ſaid Samuel and Thomas Rodbard to be made, and upon 
that Diſcourſe between the ſaid Samuel and Thomas Rodbard and 
the ſame Thomas Freeman and Thomas Haggar, two other Loads 
of Hops, according to the ſaid Agreement, ſo as aforeſaid left in 
the Hands of the ſaid Thomas Ruck, and that they the ſame Tho- 
mas Freeman and Thomas Haggar ſhould accept the ſaid Hops laſt 
mentioned, according to the ſaid firſt Agreement laſt recited; and 
Mutual Pro- thereupon in Conſideration that they the ſame Thomas Freeman 
mile. and Thomas Haggar then and there at the ſpecial Inſtance and 
| Requeſt of the ſaid Samuel and Thomas Rodbard had paid to the 
ſaid Samuel and Thomas Rodbard one other Piece of Gold Coin, 
called a Guinea, of lawful Money of England, in Part of Pay- 
men for the ſame Hops laſt mentioned, and had took upon _ 
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clves, and faithfully promiſed the ſame. Samuel and Thomas Rod- 
1rd to perform and fulfil the Agreement aforeſaid in all Things 
in the Part of them the ſaid Thomas Freeman and Thomas Hag- 
to be performed and fulfilled, according to the Form and 


Ffect of the Agreement aforeſaid laſt mentioned, they the ſame 
game / and Thomas Rodbard took upon themſelves, and then and 


there faithfully promiſed the ſame Thomas Freeman and Thomas 
Hagear, that they the ſame Samuel and Thomas Rodbard would well 
ind faithfully perform and fulfil the ſaid Agreement laſt mentioned 
in all Things on the Part of them the ſaid Samuel and Thomas 
Rodbard to be performed and fulfilled : Nevertheleſs the aforeſaid 
Samuel and Thomas Rodbard their ſaid Promiſes and Undertakings 
liſt mentioned in Form aforeſaid made not regarding, but con- 
triving and fraudulently intending the ſame Thomas Freeman and 
Thomas Haggar in this Behalf craftily and cunningly to deceive 
and defraud, have not, nor hath either of them delivered the ſaid 
two Loads of Hops laſt mentioned, or any Parcel thereof, to the 
ame Thomas Freeman and Thomas Haggar, upon or before the 
faid twenty fifth Day of December — BCG after the ma- 
king the ſaid Promiſe and Undertaking laſt mentioned, or at any 
Time afterwards, but have hitherto altogether refuſed, and yet do 
refuſs to deliver the ſame to them; wherefore the ſaid Thomas 
Freeman and Thomas Haggar ſay, that they are injured and have 
Damage to the Value of Two hundred Pounds: And. thereupon 
they bring Suit, Oc. W 

And now at this Day, to wit, Wedneſday next after fifteen Days 
from the Day of Eaſter, until which Day the ſaid Samuel and 
Thomas Rodbard had Leave to imparle to the ſaid Bill, and then to 
anſwer, Cc. before the Lord the King at Weſtminſter, come as 
well the ſaid Thomas Freeman and Thomas Haggar by their ſaid 


Breach. 


Attorney, as the ſaid Samuel and Thomas Rodbard by John Ner- 


nord their Attorney: And the ſame Samuel and Thomas Rodbard 
defend the Force and Injury when, Gr. and ſay that the ſaid 
Thomas Freeman and Thomas Haggar ought not to have or main- 
tain their Action aforeſaid thereupon againſt them; becauſe they 
lay, that after the making the ſeveral Promiſes and Undertakings 
above in the ſaid Declaration ſpecified, that is to ſay, on the ſe- 
cond Day of November in the Year of our Lord One thouſand fix 
tundred and ninety four, at London aforeſaid, to wit, at the Pariſh 
« St. Mary le Bow in the Ward of Cheap aforeſaid, as well the 
id Thomas. Freeman and Thomas Haggar as the ſaid Samuel and 
Thomas Rodbard did ſubmit and put themſelves to the Award, 
Ordination and Judgment of Sir John Parſons Knight and Richard 
Hammond Brewers, Arbitrators, as well on the Part of the ſaid 
Thomas Freeman and Thomas Haggar, as on the Part of them 
tte ſaid Samuel and Thomas Rodbard, indifferently nominated and 
tetted to award, ordain, adjudge and determine of, and upon 
ad concerning all and all Manner of Action and Actions, Cauſe 
Vor. II. P p p N and 


ASubmiſſion 


to Arbitra- 
tion pleaded; 


Col 


a — —— — 2 . 


= 


* a . 


| Pleadings 70 the Caſes, 


at any 'Time before then had, moved, commenced, proſecuted, 


To be made 
in Writing 
before the 
firſt of De- 
ccmber. : 


Arbitrators 
make their 
Award. 


and Cauſes of Actions, Suits, Debts, Bonds, Bills, Specialties Ex- 
ecutions, Accounts, Sum and Sums of Money, Differences Con. 
troverſies, Treſpaſſes, Damages, Claims and Demands wharſoever 


done, promiſed, committed or depending in Suit, Controverſ 

Queſtion or Demand, by or between the ſaid Thomas Freeman Ä 
Thomas Haggar and the ſaid Samuel and Thomas Rodbard, for or 
by Reaſon of any Matter, Cauſe or Thing whatſoever; ſo that 
the ſaid Arbitrators ſhould make and give their Award and Deter. 
mination of and concerning the Premiſſes in Writing indented 
under their Hands and Seals, ready to be deliver'd to the ſaid Thowa; 
Freeman and Thomas Haggar, Samuel and Thomas Rodbard, or 
either or any of them, at or in the Manſion-Houſe of 7,y 
Minne Scrivener, in a Street called Bartholemew Lane, near the 
Royal Exchange. London, to wit, in the Pariſh of St. Bart holh- 
mew Exchange, in the Ward of Broadſtreet London, the ſaid Sir 
John Parſons and Richard Hammond the Arbitrators aforeſaid, 
having taken upon themſelves the Trouble of the ſaid Award, 
by a certain Writing indented under the Hands and Seals of thy 
ſaid Arbitrators, and ready to be delivered to the faid Thomas 
Freeman and Thomas Haggar, Samuel and Thomas Rodbard, either 
or any of them, did arbitrate, make and give their Award and 
Determination of and concerning the Premiſſes, that the ſaid $4- 


muell and Thomas Rodbard, and alſo the ſaid Thomas Freeman and 


Thomas Haggar, or the ſeveral reſpective Executors and Admwini- 


ſtrators of the ſaid Samuel and Thomas Rodbard, Thomas Freeman 


and Thomas Haggar ſhould mutually ſign and ſeal, and as their 


Act and Deed deliver to and for the Uſe of each other, their Ex- 


ecutors and Adminiſtrators reſpectively, full and ſufficient general 
Releaſes and Diſcharges of all Actions, Suits, Accounts, Debts and 
Demands whatſoever, in Law or Equity, of or concerning the Pre- 


- miſſes, to the ſaid Arbitrators as aforeſaid in any Manner ſubmitted, 


And the ſaid Samuel and Thomas Rodbard ſay, that they, from the 
Time of making the ſaid Award, always were and now are ready 
to Sign and Scal, and as their Acts and Deeds deliver to the ſame 
Thomas Freeman and Thomas Haggar ſuch Releaſes and Diſcharges, 
as by the ſaid Atbitrators are above awarded, if the ſaid Thomas 
Freeman and Thomas Haggar ſhould and would be willing to ac- 
cept thoſe Releaſes and Diſcharges from the ſaid Samuel and 
Thomas Rodbard: And this they are ready to verify : Whereforo 
the ſame Samuel and Thomas Rodbard pray Judgment, if the {aid 
Thomas Freeman and Thomas Haggar ought to have or maintain 
their Action aforeſaid thereupon againſt them, &c. | 

To this the Plaintiffs demurred, and the Defendants joined ir 
Demurrer. 


Pleat 
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Pleas before our Lord the King and our 
Lady the Queen at Weſtminſter, of the 
Term of the Holy Trinity in the Se- 
denth Tear of the Reign of William the 
Third, now King of England, &c. Roll 
1 

Bacon againſt Debary. 


Landon, to wit, DE it remembered, That heretofore, that is Salk. 30. 
to ſay, in the Term of Eaſter laſt paſt, be- or? 6 
fore the Lord the King at Weſtminſter came Joſiah Bacon by Carth. 412. 
William Baker his Attorney, and brought into the Court of the Caſes B. R. 
ſaid Lord the King then there his certain Bill againſt David Deba- wy, 78. 
ry, otherwiſe called David Debary of London, Merchant, in Cu- s. C. 
tody of the Marſhal, Oc. of a Plea of Debt; and there are 
Pledges of Proſecuting, namely, John Dee and Richard Roe; 
which ſaid Bill followeth in theſe Words, that is to ſay, London, 
to wit, Foſzah Bacon complains of David Debary, otherwiſe Declaration 
called David Debary of London, Merchant, in the Cuſtody of an . 
the Marſhal of the Marſbalſea of our Lord the King, before the an. 
King himſelf being, of a Plea that he render to him Six hundred 
Pounds of lawful Money of England, which he owes to him and 
unjuſtly detains, for that, to wit, 'That whereas the ſaid David on 
the eighth Day of November in the Year of our Lord One thou- 
ſand fix hundred and ninety-four, at London, to wit, in the Pa- 
iſh of St. Mary le Bow in the Ward of Cheap, by his certain Wri- 
ting obligatory, ſealed with the Seal of the ſame David, which to 
the Court of the ſaid Lord the King now here ſhewn, the Date of 
which is the fame Day and Year, acknowledged himſelf to be 
deld and firmly bound to the ſaid Joſiah in the aforeſaid Six hun- 
dred Pounds, to be paid to the ſame Joſiah when he ſhould be 
thereunto requeſted : Nevertheleſs the ſaid David, although often 
requeſted, &c. bath not yet paid the ſaid Six hundred Pounds to 
the ſaid Joſiah, but hath hitherto altogether refuſed and ſtill doth 
refuſe to pay the ſame to him, to the Damage of the ſame Foſrah 
of One hundred Pounds: And therefore he brings Suit, &c. 
And now at this Day, to wit, Friday next after the Morrow of 
ine tie Holy Trinity in this ſame Term, until which Day the ſaid 
David had Leave to imparl to the ſaid Bill, and then to anſwer, 
Cc. before the Lord the King at Veſtminſter, comes as well the 
laid Joſiah by his ſaid- Attorney, as the ſaid Darid by John 
wreen his Attorney, and the ſame David defends the Force and 
les Injury, 
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Injury, when, Ge. and * Oyer of the Writing obligatory <P 


jt is read to him, Gc. alſo prays Qyer of the Condition of tho 


- fame Writing obligatory; and it is read to him in theſe Words, 


to wit, The Condition of this Obligation is ſuch, That if the above 


bounden David Debary, for and on the Bchalf of acob Dernyter 


of Hamborough, Merchant, his Executors and A miniſtrators, do 
and ſhall well and truly ſtand to, -obey, abide, obſerve, perform 
fulfil and keep the Award, Al bitrament, Order, final End, Deter- 


mination and Judgment of Maurice IJlliams, Nicholas Cuiler and 
Michael Milford of London, Merchants, or any Two of them, Ar. 
bitrators, as well on the Part and Behalf of the above- named Jo- 


ſiah Bacon, and by their mutual Aſſents and Conſents indifferently 


elected, named and choſen to arbitrate, award, order, judge, de- 
termine, and a final End to make of, for, upon and concerning 
all and all Manner of Action and Actions, Cauſe and' Cauſes of 


Action, Suits, Debts, Accounts, Reckonings, Sum and Sums of 


now Dwelling-houſe of John Chambers; Scrivener, ſituate in Lon- 
. bard-ftreer, London, on or before the One and twentieth Day of 
this inſtant November ; then this Obligation to be void, or elſe to 
and in full Force and Virtue; which being read and heard, the 


No Award 
pleaded. | 


Replies n And the ſaid Jah Bacon ſaith, That he, notwithſtanding ary 


Award. 


Demands whatſoever, as now are, or at any Time before the Date 


the ſaid David Debary, as Attorney to the ſaid Jacob Dernyter 
of the one Part, and the ſaid Jah Bacon of the other Part, for, 


Bacon and the ſaid Jacob Dernyter, ſo as the ſaid Award, Arbi- 


Money, Covenants, Contracts, Promiſes, Treſpaſſes, Damages 
Bonds, Bills, Specialties, Judgments, Extents, Executions, 'Trel. 
paſſes, Strifes, Differences, Controverſies, Matters, Claims and 


above written have been moved, ſtirred up, or depending between 


touching, or concerning certain Accounts between the ſaid Joſiah 


trament, Order, final End, Determination and Judgment of the 
'faid Arbitrators, or any Two of them, of and upon the Premiſſes, 
be made and ſet down in Writing indented under their Hands and 
Seals, and be delivered, or ready to be delivered up unto the ſaid 
Parties reſpectively in Difference, requiring the ſame at or in the 


ſame David Debary ſaith, that the ſaid Joſiah Bacon ought not 
to have or maintain his ſaid Action againſt him thereupon; becauſe 
he ſaith, that the ſaid Maurice Williams, | Nicholas Cutler and 
Michael: Milford in the Condition aforeſaid named, or Two of 
them, did not make any Award in Writing indented under their 
Hands and Seals of, for or concerning the Premiſſes aforeſaid in 
the Condition aforeſaid above ſpecified, upon or before the twer- 
ty-firſt Day of November in Condition aforeſaid mentioned, 
according to the Form and Effe& of the ſaid Condition: And this 
he is ready to verify: Wherefore he prays Judgment if the ſad 
Joſiah Bacon ought to have or maintain his Action aforeſaid there 
upon againſt him, Cc. i919 


Thing by the ſaid David Debary above in his Plea alledged, ought 
al 1 no 
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dot to be precluded from having his Action aforeſaid, thereupon 
zainſt him the ſaid: David, becauſe he ſaith, that after the a- 
king the Writing obligatory aforeſaid, to wit, upon the twenty: hoſt 
Day of November in the Year, of our Lord One 5 gr fix Hun- 
lred and ninety-four, in the ſaid Condition ſpecified, at Londou 
forcſaid in the. Pariſh and Ward aforeſaid, the ſaid Nicholas Cut- 
lr and Michael Milford, two of the Arbitrators in the ſaid Con- 
tion above ſpecified, took upon themſelves the Trouble of Award- 
ing and Ordaining of and concerning the Premiſſes in the ſaid Con- 

ation above-mentioned, and made their Award in r indented 

under their Hands and Seals between the Parties, and of and con- 
deming the Premiſſes in the ſaid Condition: mentioned; by which 


aid Award produced here in Court, the ſame Arbitrators, reciting, Auard wr 


That whereas the ſaid David, for and on the Behalf. of Jacob forth. 
Nernyter of Hamborough, Merchant, and the ſaid Zofiab, by in- 
terchangeable Obligations, bearing Date on the eighth Day of No- 
vember then inſtant, were bound the one to the other in Six hun- 
dred Pounds, conditioned to ſtand to the Award of the ſaid Man- 
rice Williams, Nicholas Cutler and Michael. Milford, or any TWo 
of thoſe Arbitrators, mutually by them elected to.adjudge, de- 
termine and finally end all and all Manger of Action and 
Actions, . Cauſe and Cauſes of Actions, Suits, Debts, Accounts, 
Reckonings, Sum and Sums of Money, Covenants, Contracts, 
Promiſes, Treſpaſſes, Damages, Obligations, Bills, . Specialtics, 
Judgments, Extents, Executions, Quarrels,. Differences, Contro- 
verſies, Matters, Claims and Demands whatſoever,: which then 
were, or at any Time before the Date of the Writing obligatory 
aforeſaid had been moved, ſtirred up, or depending between the 
ſaid David Debary, (as Attorney of the ſaid Jacob Dernyter) and 
the ſaid Foftah Bacon, touching the Accounts between the ſaid 


Joſiah Bacon and the ſaid Jacob Dernyter, ſo that the Award and 


Determination of the ſaid Arbitrators, . or of any Two of them, 
ſhould be made in Writing indented; under their or any Two of their 
Hands and Seals, ready to be delivered to the ſaid Parties in Diffe- 
rence, requiring the ſame, at or in the then and now Dwelling- 
houſe of 7ohn Chambers, Scrivener, ſituate in Lombard. ſtreet, 
London, upon or before the ſaid twenty-firſt Day of November, as 
by the ſaid Obligations and the Conditions of the ſame more fully 
appears; the ſaid Nicholas Cutler and Michael did award and or- 
der the ſaid David Debary, bis Executors, Adminiſtrators or Af. 
lens, on the Part of the ſaid Jacob Dernyter, to pay or cauſe to 
de paid to the ſaid Foftah, his Executors, Adminiſtrators or AC 
hens, the Sum of Three hundred and forty-five Pounds, ſix Shillings 
ind ten Pence of lawful Money of England, upon or before the 
keond Day of January then next; and they did further award 
nd ordain, that the faid Jaſiah Bacon and the ſaid David Deba- 
15, on the Behalf of the ſaid Jacob Dernyter, upon the Payment 
« the ſaid Sum of Money as aforeſaid, ſhould ſign and ſeal, and 

Vor. II, Qqq lawfully 
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lawfully execute and deliyer to or for the Uſe of each of them 3 

rood"and ſufficient Releaſe of all and all Manner. of Agion and 

ions, Cauſe and Cauſes of Action, Suits, Debts, Account 

Reckonings, Sum and Sums of Money, Covenants, Contra > 

Promiſes, Treſpaſſes, Damages, Obligations, Bills, Specialties, 

Judgments, Extents, Executions, Quarrels, Differences, Contro- 

verſies, Matters, Claims and Demands whatſoever touching the 

ſaid Accounts, as by the ſaid Award appears. And the ſame 92 5 

fact ſaith, That the ſaid Award in Form aforeſaid made afterwards, 

to wit, on the ſame twenty-firſt 4 . November in the Vear a. 

foreſald, at London aforeſaid, in the Pariſh and Ward aforeſaid 

Award de- Was delivered as well to the ſaid Pale as to the ſaid David, ac- 

livered. cording to the Form and Effect of the Condition of the Writing ob. 

ligatory aforeſaid : And the ſame Joftah further ſaith, that al. 

though he the ſaid Foftah, from the Time of making the Award 

aforcſaid, hitherto hath well and truly obſerved, performed and kept 

all and ſingular the Matters and Things in the ſaid Award contained 

on the Part of him the ſaid Joſſah to be performed and fulfilled ac- 

Proteſtation. cording to the Form and Effect of the ſame Award; Proteſting alſo 

that the ſaid David Debary from the Time of making the ſaid 

Award hitherto hath not obſerved, performed or fulfilled the A- 

ward aforeſaid in any Things to be performed and fulfilled ac- 

cording to the Form and Effect of the ſaid Award; the ſame Je 

Breach aſ- ſiah in fact faith; that the ſaid David Debary did not pay or cauſe 

aged. to be paid to the ſaid Joſiah the ſaid Sum of Three hundred forty 

and five Pounds, fix Shillings and ten Pence, upon or before the 

ſaid ſecond Day of Januaty, which he then ought to have paid th 

him, according to the Form and Effect of the ſaid Award: And 

this he is ready to verify: Wherefore he prays Judgment and his 

ſaid Debt, together with his Damages by Occaſion of the Deten- 
tion of that Debt, to him to be adjudged, (5c. 


Demurrer and Joinder, and Judgment for the Defendant. 
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Pleas before our —— the Queen at Weſt 
minſter, of the Term of St. Hillary in 
the Second Tear of the Reign of the 
Lady Anne, now Queen of England, 
&c. Roll 459. 


Winter againſt Garlick. 


City of Briſtol, to wit, BE it remembered, that heretofore, to Salk. 75. 
3 wit, in the Term of Eaſter laſt paſt, | 
tefore our Lady the Queen at Weſtminſter came Edmund Win- 
ter by Richard Longford his Attorney, and brought into the 
Court of the. ſaid Lady the Queen then there his certain Bill 
zainſt Edward Garlick, otherwiſe called Edward Garlick of the 
City of Briftol, Apothecary, in the Cuſtody of the Marſhal, Cc. 
of a Plea of Debt; and there are Pledges of Proſecuting, namely, 
Jahn Doe and Richard Roe, which ſaid Bill followeth in theſe 
Words, that is to lay, City of Briſtol, to wit, Edmund Winter 
complains of Edward Garlick, otherwiſe called Edward Garlick Declaration 
o the City of Briftol, Apothecary, in the Cuſtody of the Marſhal ue 
of the Marſhalſea of the Lady the Qucen, before the Queen herſelf Bond. 
eng, of a Plea, That he render to him One hundred Pounds of 
lawtul Money of Englaud, which he oweth to him and unjuſtly 
detains, for that, to wit, that whereas the ſaid Edward, on the 
vineteenth Day of Augaſt in the thirteenth Year of the Reign of 
our Lord William the Third, late King of England, Cc. at the 
City of Briſtal in the County of the ſame City, by his Writing 
obligatory, ſealed with the Seal of him the ſaid Edward, and 
ſhewn to the Court of the Lady the Queen now here, the Date 
of which is on the ſame Day and Year, acknowledged himſelf to 
to be held and firmly bound to the ſaid Edmund in the aforeſaid 
One hundred Pounds, to be paid to the ſame Edmund, when be 
ſhould be thereunto afterwards required: Nevertheleſs the ſaid 
Edward, although often requeſted, Cc. hath not yet paid the ſaid 
One hundred; Pounds to the ſame Edmund, but hath hitherto alto- 
gether refuſed, and ſtill doth refuſe to pay the ſame. to him, to the 
Damage of him the ſaid Edmund of ten Pounds: And therefore he 
* brings Suit, Ge. At A dedoig ads. * 
And now at this Day, to wit, Monday next after eight Days Pie. 
from the Day of Sr. Hillary in this ſame Term, until which Day 
the ſaid Edward had Leave to imparl to the ſaid Bill, and then to 
nlwer, Cc. before the Lady the Queen at Weſtminſter comes 1 
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vell the ſaid Edmund by his ſaid Attorney, as the ſaid Edwar. 


| 
| 


— 


Pheadings to the Caſer, © 


by John Tilladam his Attorney; and the ſaid Edward N 
Force and Injury when, c. and prays Oyer of the — 
gatory aforeſaid; and it is read to him, Sc. and he prays allo 
Oyer of the Condition of the ſame Writing; and it is read to him 
in theſe Words, to wit, The Condition of this Obligation is ſuch 
that if the above bounden Edward Garlick, his Heirs, Executor: 
and Adminiſtrators, for his and their Parts and Behalf, do and ſhall 
in all Things well and truly ſtand to, obey, abide, perform, fulg1 
and keep the Award, Order, Arbitrament, final End and Deter. 
mination of John Hind of the City of Briſtol beforeſaid, Gen- 
tleman, and John Packer of the ſame City, Bell-Founder, Arbi- 
trators, indifferently named, elected and choſen as well on the Part 
and Behalf of the above bounden Edward Garlick, as of the above 
named Edeard Minter, to Arbitrate, Award, Order, Judge, and 
Determine of and concerning all and all Manner of Action and 
Actions, Cauſe and Cauſes of Action, Suits, Bills, Bonds, Special. 
ties, Judgments, Exccutions, Extents, Quarrels, Controverſies 
Treſpaſſes, Damages and Demands whatſoever, at any Time or 

Times heretofore had, made, moved, brought, conſented, proſe. 

cuted, done, ſuffered, committed or depending by and between the 

ſaid Parties, or either of them, ſo as the ſaid Award be made in 

Writing, and ready to be delivered to either of the ſaid Parties 
requiring the ſame, on or before the eighth hour in the Afternoon 

of this preſent Day; but if the ſaid Arbitrators do not make ſuch 

their Award of and concerning the Premiſſes by the Time afore- 

- ſaid, That then if the ſaid Edward Garlick his Executors and Ad- 
miniſtrators, for his and their Parts and Behalfs, do in all Things 

well and truly ſtand to, obey, abide, perform, fulfil and keep the 

Award, Order, Arbitrament, Umpirage, final End and Determi- 

nation of Robert Godfrey, Gentleman, of and concerning the Pre- 

miſſes, ſo as the ſaid Umpire do make his Award or Umpirage of 

and concerning the Premiſſes in Writing, and ready to be delivered 

to either of the ſaid Parties requiring the ſame, on or before the 

eighth Hour in the Afternoon of the Day next enſuing the Date 

of theſe Preſents, then this Obligation to be void, or elſe to re- 

main in full Force, Strength and Virtue ; which being read and 

heard, the fame Edeward faith that the ſaid Edmund ought not to 

| have or maintain his Action aforeſaid” thereupon againſt him; be- 
Pleads no Cauſe he ſaith that the aforeſaid John Hind and Fohn Packer, the 
Award made Arbitrators int the Condition aforeſaid named, made no Award, 
by the —4 Order, Arbitration, Concluſion, final End or Determination of 
oh Um- and in the Premiſſes in the ſaid Condition abovementioned, at or 
pire did. before the eighth Hour in the Afternoon of the faid nineteenth 
Day of gu in the' thirteenth Year aboveſaid, being the Day 
of the Dateè of the Writing Obligatory aforeſajd ; But the ſame 
Edvard further faith, that the aid Robert Godfrey the Um- 
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pire in the ſame Condition likewiſe named, having taken upo 
Frvaſelf the Burthen of arbitrating of and concerning the — 
ve 
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alle in the ſaid Condition above ſpecified, afterwards and before 
de eighth Hour in the Afternoon of the Day next following the 

tz of the Writing Obligatory aforeſaid, in the, ſame Condition. 
qecified, to wit, at the eighth Hour in the Forenoon of the ſame 
Pay, at the City of Briftol aforeſaid in the County, of the ſame 
(ity, made his Umpirage in Writing of and concerning the Pre- 
miſſes aforeſaid, then and there ready to be delivered to the Parties 
ſloreſaic in Manner and Form following; that is to ſay; that all 
guts at Law then depending between the aforeſaid, Parties, ſhould 


Carlick ſhould pay to the ſaid Edmund Winter, at the then Dwel- 
ing Houſe of Samuel Fitſall, ſituate in Caſtle Street in Briſtol 
foreſaid, the Sum of ten Shillings, and the Coſts of Law which 
the ſaid Edmund Winter had been at in that Suit; And that after 
the Payment of the ſaid Sum of ten Shillings in Manner afore- 
id, they the ſaid Edmund Winter and Edward Garlick ſhould 
vive to cach other general Releaſes of all Actions, Suits; Contro- 
leres and Demands from the beginning of the World to the nine- 
renth Day of the then inſtant Auguſt, in common Form: And the 
ame Edward further ſaith, that after making the Umpirage afbre: 
aid, and before the Day of cxhibiting the ſaid Bill of the ſaid 
Edmund, to wit, on the twenty firſt Day of Anguſt in the thir- 
tzenth Year aboveſaid, at the ſaid Dwelling Houſe, of the ſaid Sa- 
mul Fitſall, ſituate in Caſtle: ſtreet in Briſtol . aforeſaid, he the 
lame Edward was ready, and offered to pay to the ſame Edmund 
then and there being preſent the ſaid ten Shillings, and to ſeal, 
and as his Deed to deliver to the ſame Edmund a written general 


in the Umpirage aforcſaid mentioned, in common Form; but. the 


pt the ſaid ten Shillings and the ſaid written Releaſe from the 
ſud Edward: And this he is ready to verify: Wherefore he prays 
judgment if the ſaid Edmund ought to have or maintain his ſaid 
Action thereupon againſt him, Gee. 12 wil] 
And the ſaid Edmund ſaith, that he, notwithſtanding any Mat- 
ters by the aforeſaid Edward above in his Plea alledged, ought 
not to be precluded from having his ſaid Action thereupon againſt 
tim, becauſe he ſaith that the ſaid Edward, before the ſaid Time 
of making the Writing Obligatory aforeſaid, at the City of Briftol 
oreſaid in the County of the ſame City, and within the Juris- 
action of the Court of our ſaid late Lord the King, held at his 
laid City of Briſtol before the Mayor and Aldermen of the ſame 
City, falſely and maliciouſly had ſaid and publiſhed concerning the 
lame Edmund diverſe, falſe, feigned, ſcandalous and malicious 
Words; And the ſame Edmund, for the obtaining and recoverin 
Damages by Occaſion of the ſpeaking and publiſhing of thoſe 
Words, before the ſaid Time of making the Writing Obligato 
Vol. II. Rrre aforeſai 


aſe, and be no fu. ther proeuthsl And that the ſaid Edward feodane 


The Umpi- 
rage ſet forth 
that the De- 


ould pay 
Colt of Suit 


Tender and 
Refuſal. 


- 


Releaſe of all Actions, Suits, Controverfies and Demands; from . 
the Beginning of the World unto the ſaid nineteenth Day of Auguſt, 


aid Edmund then and there altogether refuſed to receive or ac- 


Replies and 
ſets forth the 
Cauſe of 
Action, and 
levying a 
Plaint. 
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 Submiſhonts jatè Lord the King aboveſaid, at the City of Briſtol in the County 


Natice of his City of Briffol aforeſaid in the County of the ſame City, did give 


dant 
0g 10 el. Hunted tat Money of the ſaid Edward ; and that the'ſaid Bdward 
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he Caſer. 


— _——— 


lt. 
nn 
* 


'Y 
K 2 


Proceedings were had, that he the ſame Eduund, at the City off 
Avermentof Priſtol aforeſaid in the County of the ſame City, paid, expended 


. .  faid Edmund 
— of lawful -M. 


Demands whatſoever, afterwards, wa * - = ſaid Ar 
ear of the Reign of the ſaigf 


And their 


ach 


by the 40 of ih ſame Ou by | 


Hinde and John Packer, or for want thereof the Umpirage of 


the aforeſaid Robert apt That is to ſay, the ſaid Edward 
by his Writing O in the ſaid Declaration abovementioned, 


blipate 
and the ſame 7 1 5 in Fact faith, that he the ſaid Edmund 


i after the making ök the Umpirage aforeſaid by" the ſaid Roben, 
aid before the Day of exhibiting the ſaid Bill of the aforeſaid 
ee Fee to wit, on the ſaid twenty firſt Day of Auguſt in the 
© thittcenth Year of the Reign of the ſaid late King aboveſaid, at the 


Experts -'\\qotice to the ſaid Edtrard, that he the aforeſaid Edmundin Proſe 
and Defen- cution of the ſald Suit had paid and expended the aforeſaid Sum o 
ae foji ounds five. Shillings and ten Pence” and then and there de- 


3 at any Time hitherto hath not paid the ſaid four Pounds ſive Shil- 

and Effect of the Umpirage aforeſaid: And this he is ready to 

e peer he pe udgment, and his Debt aforeſaid, toge- 

tet wirn bis Damages by Gccaſion of the Detention of that 

Is. ebt, to him to be adjudged, Oc. oon a 1 10 
0 [a | 
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A. 
| Abatement. | 


ply the Defens 
oe Writ pleads | 
Want of Addition in Abate- 
ment Page 705 

2. By Tenancy in Common in =» 
of the Defendants in Treſpaſs 

3. By Miſnomer in the Defendant's 
Chriſtian Name 712 

4. By Recovery in a former Action 
for the ame Nuſance 19165 


Na Homine R 
dant on 


Time of the Inteſtate's Death was! 
commorant in another Dioceſe 750 

6. That the Lands are Parcel of 
Manor in Ancient 780 


Action on the Caſe on Aſſumpſit. 


1. For Maſons Work done and Ma- 
terials found for the ſame 710. 
2. In Confideration that the Plain. 

if would lend the Defendant's Son 
ny Sum not exceeding 5 J. or truſt 
um with Goods te that Value, the 
Defendant OY to pay 73 2 


| 3s, 187 Money laid Out 


W's 


z. For that the Defendant at the during 
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* Againſt 8. for Money lent to A. at 
355 Requeſt Page 73 733 


In, Conſideration that the Plain- 
promiſed to marry the Defendant; 
[hs hen ſole promiſed to marry him 

7 

" op Money laid out for and les 2 

Woman when ſole Did. 
4. By an Adminiſtrator for Goods 
ald = cab by the Inteſtate 


747 

The like 2 ry meruit 748 
5. The like by an Adminifſtratot 
the _ Executor's Abſence for 
Money lent, and for Money had and 
received 754 
6. On an A t to deliver ſix- 


teen Bags of Hops before ſuch a Day 


Ba 2 
Fur Midfeaſance. =. 


1. Againſt a Carrier on the Cuſtom 

of. * Realm for loſing Goods * 
edd to him to carry 703 
2. For erecting a Wall ſo near the 
Plaintiff's Work- room, that it darken- 
ed his Window, whereby he loſt the 


Benefit of his Work room 715 
3. Againſt 
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— Adminiſtrator. 


" Canterbury during the Executor s Ab- 
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3. Againſt a Leſſee ſor Years for 
negligently keeping his Fire Page 725 
4. The like on the Cuſtom of the 
Realm for negligently keeping Fire in 


a Cloſe whereby the Plaintiff s Furzes, | 


(5c. were burnt 726 


mon Appea 
Law no Bail was 


leading to the Plaintiff's Colliery 730 

7. For taking up an Hogſhead of 
Brandy out of one Cellar and laying 
it in another ſo negligently that it was 
ſtaved „ 38 


| For Nonfeaz,anc 15 


1. Againſt the Owner of a Ferry for 
not keeping a Ferry-Boat 719 

2. For not repairing a Partition- 
Wall 770 


%\ 


r a Conſpiracy. 
| 1. By cauſing the Plaintiff to be in- 


CA umpſit 4, 5. 
Dek 1. © | 
See Demurrer Special 2. 
*  JMonſitans des Faits 1, 2. 
nnr 


1. The Pleading of Commitment of 
Adminiſtration by an Official 748 


2. The like by the Archbiſhop of 


i wa «Gra 4 4 
Ancient Demeſs. 


2 


F. For holding to Bail, aſter a com- 
rance tendred, where by 

[ required 928 | 
S. For ſtopping up an Highway | 


755] 


Arbitrament. 


Acerment 6. 

Bar 2, z. 
. See<Debt 4. | 
Monſtrans des Faith 4: 
Jyer 3. 


ae, + 


Averment. 


1. That the Work-houſe, Gc. men- 
tion d in the Record of the Judgment 
and that mentioned in the preſent Suit 
are the ſame ; and that J. and B. men- 
tioned in the Record of the Judgment 
and the now Plaintiff and Defendait 
are the ſame Perſons, &c. Page 117 

2. That Ceſtuy que vie is in full Life 


| 2 
3- That the Materials and Work 
were found and performed for the Ship 
in the River of Thames, and not 
within the Juriſdiction of the Admiral. 
2 746 
4. Of the Life. of the Grantor of the 
next Avoidance of a Church, and of 
the Indentity of the Church. 762 
5. That the Defendant uſed and of 
Right ought to repair a Wall 771 
6. Of the Delivery of an Award 


796 


| WF 


Baron and Feme. 


| Aſſumpſit 3. 
- See l 3 
© Bar. 


125 To an Action againſt a Ferry 
Man for not keeping à Ferry- 
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[a Re hed built a Bridge in ow” 
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he Boat, and kept it in repair, 6.“ 


Page 721 Demurrer ſpecial. 

2. By Arbitrament. 7911 
10 an Arbitration Bond, by no] 1. To a Replication, for that it con- 
od made 7⁵ 5, 797 | cludes to the Country Page 709 
| 2. To a Plea in Abatement, that the 
C. a | | Defendant at the Time of the Inte- 
e , ſtate's Death was reſident in another 
Lontinuance. | Dioceſe ; for that it don't appear that 


the Inteſlate was not commorant in the 


Dioceſe where Adminiſtr 
Per Cur. adviſare WY — 4 where Admin ation 2 
1. On a Demurrer to a Plea in A- — Diſc. | 


tatement 4 709, 717, 780 
2. Toa Replication. 709, 713, 2 
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1. Pleaded of the Moiety of an — 
3. To a Declaration JL 6] vowſon 


— On in x rr. pleaded| e Of « Court Beet to the Son and 


t 645 781 Heir of the Grantee by Letters Patent 
. 61 774 *M 
a 1. Awarded to the Guſtos Brevium . li | 
to certify an e N 765 ö | 
— 2 * a Certiorari _ = Ej ectment. 
|. WY move an In Aren, 70 On two ſe Demiſe Ori- 
p 3. To the Chief ule of ALS B. 2 gal in . R. en 5 F 779 
ie 0 a Warrant | Kol b WII =1-" 
of BY | Heroes 
4 l . | $143 4) | * | 
0 — 4.4 7 ment 1, 
* Debt. ' x 8 | r. 2. ö * 
I | F | 
g6 1. By an Adminiſtrator on a Bill] Errors aſſign' d in . R. 765,777, 
penal, 751] 786 
2. For an Amerciament in a Court- „„ M 
Leet 773 Eſtoppel. 
3. By an Executor and her Husbandd * 


(on a Letter of Attorney made to 1. For that the Defendant put in 


the Teſtator) for a Salary 785 Bail by the Name mentioned in the 
4 Onan Arbitration Bond 793,797 * * enz 
Demurrer general. er Executor. 
.4. To a Plea in Abatement 709, Debt 3. 
Ty: 717, 2 ; Judgment 5” | 
ont 2. Toa Replication- 713,722 7 Faits 2. 
; of WM- 3: To a Declaration 7760 | 
te Vor. II. | 1. That 
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1. That & made his Will, and there- 


by conſtituted D. Executor, who took Judgment. 
_ the Execution * and e 
prov d it age 761 1. In Y. R. aſfirmed in the Ech. 
eee Page 149,70 
G. 2. For the Defendant on a Demut 
| Irer to a Plea in Abatement 118 
Grant. © © | 3- The like to a Replication 724 


1. Pleaded of the next Avoidance of 
a Church | 760 
- 2. Of a Court-Leet by Letters Pa- 
tent under the Duchy Seal 773 
3- The like by Leaſc and Releaſe. 


775 7. On a Verdict in Ejeament wh 
' [by the Defendant as to Part is found 
=_ Guilty, and to the Reſidue Nor guilty 
| x „ | | ; 78 2 
Homine Repleg. ä 8. In C. B. reverſed in B. R. 786, 
| 88 
Declaration therein. 705 : 
M. 
. 1 | 1 
* Monſtrans des faits. 
Imparlance. „ je 


1. Prayed by Plaintiff to a Plea in 


Abatement, | 713 
2. By the Defendant to a Declara- 


tion 705, 716, 721, 725, 729, 731, 


734, 739, 749, 752, 769, 791, 
793 


Inquiry. 
A Writ of Inquiry awarded on a 


Judgment by Nil dicit, in B. R. 771 


Iſue General. 


1. In Aſſumpfit by Non Aſſumpfit 
705,1 73 739 
2. In Caſe by Not guilty 725, 727, 


729, 731 
3. In Debt to a Bill penal by Non 
eft factum 


752 
4. In Conſpiracy by Not guilty 769 


6. For the Plaintiff on a Dem 
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4. For they Plaintiff by Nil dicit in 


Caſe, B 771 
Nil dicit in Pebt, C. . 35, 


786 
urrer 


781 
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to a Plea in Abatement 


1. The Plaintiff brings into Court 
the Letters of Adminiſtration 752, 755 
2. The Plaintiff brings into Court 
the Letters 'Teſtamentary 761, 786 
3. The Plaintiff brings into Court an 
Indenture of Agreement between Join- 
tenants to preſent by Turns 758 
4. The Plaintiff brings into Court an 
Award 795 
An Umpirage 799 


O. 
© Oper 
1. Prayed of a Writ of Amine Ri. 


U | 7 0 5 
pg Of Letters of Adminiſtration 749 


3. Of the Condition of an Arvitre- 
tion-Bond, an 


p. Pre- 


5. In Ejectment by Not guilty 782 
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1. Suggeſtian for a Prohibition to 
de Admiralty on the Statute of 33 and 


preſented 7 & by Writing, and that 
the Biſhop refuſed. Reyoin'd, That 
J. S took it away and deſired Time to 


himſelf, but never ned, 
— Aus Hoc, that he end, Fr 
Iſſue on the Traverſe. Yerditt for the 


Plaintiff, and a Writ awarded to the 
Archbiſhop of Canterbury, Gc. Page 
| | 73 8, T _ 
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| . Lg. W-" 11638 þ F 
g 15 K. 2. and 2 H. 4. 7424 17 That the Plaintiff is ſole ſcifedy 
1 Ts | 49/que hoc, that the Defendant aliquid 
y Poſſeſſion. and Seiſin. babuit 709 
2 tne of Poon of K. | 1 * That the Plaintiff was not ad- 

1. Pleading of Poſſeſſion of Leſſee ] mitted to aver the Bridge 222 
g by Virtue of a Demiſe for Years deter- 15 f / 

ninable on Lives 734 lee eſpond Outer. 

2. Pleading of a Seiſin in Tail by Reſpon Ouft th 
Virtue of the Statute of the 27 H. 8. See Judgment 6. 
of Uſes rnd; 759 | 
3. Seiſin of a Court-Leet in the Return. 

rt King in Right of the Crown pleaded | «Ref my 
55 rg 277 of an» Homine Replkg 706 
— 4 The like in the Grantee by Vir-| 2. Of a Writ of tk | 778.585 
36 WY tie of Letters Patent Did. 3: Of a Paſtea with a Tales 727 
an 5- The like by Virtue of a Leaſe | 4. The like without a Tales 739, 
n- WY and Releaſe 775 IE ts 753, 764. 
58 a F. Of a Certiorari awarded to the 
an Proteſtation. Cuſtos Brevium 766 
95 6. The like to the Chief Juſtice of 
99 1. That the Paſſage was not by | C. B. 787 

Boat, that there was no ſuch Cuſtom, 17 

and that the Plaintiff was not an Inha- 8. 

bitant of any antient Meſluage 721 

6 | Satisfaction. 

e 0 ö The Form of acknowled ging Satiſ- 
05 Quare Impedit. faction on Record 741 
49 
ra- 1. On an Agreement by Indenture Hein. 
V between Jointenants to preſent - by | 4 

Turns, the Executor of the ſurviving See Poſſeſſion. _ 

Grantee of the next Avoidance. Plea 
che Biſhop, that he preſented by 

Lapſe. Replic, That the Inteſtate Hur 


— 


The TABLE to the PLEADINGs, 


CTY 
Pleading of Survivorſhip of the next 


Avoidance to one of the Grantees | brev 


Page 761 
T. 
Traverſe. - 


1. 'That the Defendant is 'Tenant in 


Common - | 709 
2. That the Defendant is named as 


in the Bill 713 
Treſpaſs. 


For breaking and entring the Plain- 
tiff's Cloſe and Yard, and diſturbing 
his Poſſeſſion 708 


V. 
Venire Factas. 
1. Ven. Fac. (in B. R.) awarded 
2 
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Page 705, 7275 732 
739, 752, 770 
2. The like in C. B. 
mi ſit 


al Continued per Vic. von 
ibid. 


4. "The like for Default 
a Trial at Bar | * 


73 736 


764 


Verdict. 


1. For the Plaintiff on 
with a Taler 7 

2. The like without a Tales * 

3. The like on Non eff faltum 7; 

4+ The like in a Onuare impede 


764 


Not guilty, 


Covenant to ſtand ſeiſed to Uſes 
pleaded 759 


dant not pleadable in Abate- 
ment after Imparlance Page 1 

2, In Actions qui tam, Privilege as 
Attorney of C. H. may be pleaded in 
Abatement 30 
3. Privilege of C. B. may be plead- 
ed in Abatement, tho the Narr be 
againſt him ia Cuſtadia, and Bail gi- 
yen I, 2 
4. But if he bo in actual Cuſtody 
in B. R. he can't plead his Privilege 
of C. B. | ibid. 
5. And where he is ſued as Exacy- 
tor or Adminiſtrator he can't plead 
ſuch Privilege 2 


P RIVILEGE of the Defen- 


againſt one privileged, and another 
not, both muſt be arreſted, and de- 
clared againſt ia Cuſtadia 4 

7. If a Deelatation be deliver d a- 
gainſt one in Cuſtody, he has the whole 
Term to plead in Abatement 315 

8. Privilege as Attorney of C. B. 
leaded, but not faying fat tempore 
brevis, Reſpond oufles ' 1 

9. So a Plea quod ſuſcepit ordinen 
Militarem, held ill, becauſe not ſaid 
le was a Knight tempore Bille, Cs. 6 


6. And for a joint Cauſe of Action 


Abatement of Actions and Writs. 


. 10. Declaration againſt J. G. Knt. 


he pleads in Abatement that he is 
Knight and Baronet Page 50 

11. Privilege of C. J. pleaded and 
that he was not to be ſued a/ibi ſans 
Conſent ; Replication that he did can- 
ſent, held ill for want of a Venue 4 

12, Yet any Matter that coneerns 
the Perſon, need not be pleaded with 
a Venue | 6 

13- To a Plea of Miſaomer which 
traverſes the Name of Baptiſm, Plain- 
tiff may reply he was known by the 
Name in the Writ ibid. 

14. For the Traverſe of the Name 
in the Writ is the Point of the Plea, 
but both that and the Inducement are 
material ibid. 

15. A Feme Covert after Arreſt and 
Bail-Bond given, or Common Pail 
tiled, may plead Miſnamer, Oc. 7, $ 

16. After Bail-Bond forfeited De- 
fendant can't plead in Abatement to 
the Original Action "x of 19 

17. Death of either Party before 
the NVſi prius Day, abates the Suit, 
and is not aided by the Statute ; alzrer 
if after tho Commiſſion read, tho 


before Trial 8 
A 18. Actions 
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'guiſhes the Perſons, renders that Ad- 


plead Tenancy in Common in him- 
ſelf in Abatement, but may in a 


' Stranger 'may be pleaded either in 


the Action, as Property is, the Defen- 


q 
- 
=_ = * 2 «* - Vw . 
the. tht. — n jo ig 


_— 


The TA 


—— 


I 


18. Actions brought by a Mayor 
and Commonalty are abated by Death 
of the Mayor Page 398 
19. Where Jointenancy is pleaded 
in Abatement, the Life of the other 
Jointenant muſt be averr'd 32 
20. Want of Addition, viz. (Junior) 
pleaded in Abatement, held ill becauſe 
not ſhewn that Senior was in Cuſtod 
Mar. , | 7 
21. And any Matter that diſtin- 


dition unneceſſary ibid. 
22. Alienee is pleadable in Bar or 
Abatement, and triable where the 
Writ is brought 2 
23. And if pleaded in Abatement, 
the Replication muſt conclude to the 
Country ; aliter if in Bar ibid. 
24. A Writ or Bill ſhall not be a- 
bated if not prayed by a proper Con- 
el uſion of the Plea | 298 
25. In Replevin priſel in auter lieu 

is good in Abatement; but if concluded 
with Prayer of a Return, tis ill 3 
26. Matter of Diſability pleadable 
to the Action, ſhall not be pleaded 
to the Scire Facias on the Judgment 
2 

27. Action by two Executors, and 
Probate only by one pleaded in Abate- 
ment, but Reſp' ouſter 3 
28. In Debt againſt an Executor, 
Plea that he is Adminiſtrator is 'not 
in Bar, but Abatement 296 
29. In -Aſumpſit, no Plea to ſay 
he was Bailiff, and that Account lay 
and not Caſe *' *: 9 
30. In Treſpaſs, Defendant can't 


Stranger, 4 
31. In Replevin Property in a 


Bar or Abatement * 94 
32. And where in Replevin the 
Plea in Abatement is to the Point of 


4 


dant ſhall have a Return without A. 
vowry Page 94 
33. But where any collateral Mat- 
ter is pleaded in Abatement, no Re. 
turn ſhall be ſant Avowry ibid 

34. In Aflize, if the Defends, 
plead in Abatement, he muſt plead 
over in Bar at the ſame time 83 


See alſo Addition, Miſnomer, Pri- 
oilege, Variance. 


Abatement of Nuſances, vide 
Tir Nuance. 


Acceptance, vide Tender and 


Refuſal. 
Acceſſary, vide P rinc pal. 


Account. 


1. Where an expreſs Promiſe is by 
a Bailiff to render Account of Money, 
Oc. Aſumpſit will lie as well as Ac- 
count | 9 

2. Indeditatus aſſump for Money 
received ad computandum : Moved in 
Arreſt of Judgment, that Accountlay, 
and not Mampf, and held aided 
after Verdict ibid 


Hands of another 683 

4. In Action of Account again 
one as Bailiff, the Defendant is to 
have Allowances made him upon the 
Account 9 

5. Since the Statute 22 Car. 2. an 
Adminiſtrator is bound to account 
without Citation 315 

6. And one intitled to a Diſtribu- 
tion by that Statute may ſue an Adm 


niſtrator to prove, his Account 316 
Aftiont 
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1. Infinity or Multiplicity of A&i- 
ens for ay Caufs are to be a- 
voided 8.54 x P E 12 
2. Therefore Caſe lies not 
lick Nuſance, except ſome particular 
Damages accrue thereby 12, 16 
z. And none can have an Action 
without a particular Injury or parti- 
cular Right | 16 
Vet a ſingle Act may be a Ground 
for 3 Actions where divers are 
injured thereby | 32 
1. Alle a Perſon may be twice 
fed for the ſame Act, which may in- 
elude divers Offences 552 
6. As for an Aſſault, Sc. Indict- 
ment lies for Breach of the Peace, and 
Action for Damages to the Party ibid. 
7. So for Adultery, Suit lies in the 
Fpiritual Court, and Action at Com- 
mon Law for Battery of the Wife ibid. 
8. Bringing an Action is not acti- 
onable, except ſome ſpecial collateral 
Wrong be expreſly ſhewn 14 
9. But if one not concerned procure 
4. to ſue B. without Cauſe, B. may 
have an Action againſt him 
10. So if one maliciouſly cauſe an- 
other to be indicted, c. whereby he 
v damnified, Oc. vide Arion on the 
(uſe ; 14, 15 
11. In all Caſes where an Indebit aſ- 
ſump" lies, Debt alſo lies at Election 23 
12, The Maſter of a Ship foritaking 
nd detaining her, per quod #mpeditus 
fut, Cc. may have Caſe for his ſpe- 
cal Damage or Trover 11 
13. The Plaintiff in one Action can't 
pin bis own Right and another's 10 


. 
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iim comput to the Adminiſtrator 
we not joinabe ibid. 
15. A Contract and a Tort can't be 
pned in the ſame Action ibid. 
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Actions in General. ' 


* 


ibid. 


14. Indebitatus to the Teſtator and 


16, Therefore 4ſſumpſit on the Cn- | 


ſtom of the Realm and Trover can't 
be joined againſt a Carrier Page 10 
17. Where two joint Merchants 
make B. their Factor, and one dies 
leaving an Executor, the Executor and 
Survivor can't join in an Action 444 
18. Tenants in Common can't join 
as Plaintiffs in Ejetment' 0 423 
19. Divers Members of a Corpora- 
tion, c. can't join in a Mandamns to 
be reſtored e Uh. $1996 
20. A Tenant for Years eres a 
Nuſance, and makes an Underleaſe 
to B. Plaintiff may have an Action 
againſt either 1909.71 1806 
21. But one may have a new Acti- 


on for continuing the ſame Nuſance. 


For every new Dropping, (5c. is a new 
Nuſance mie yo; IE 

22. Said, That as a Matter ex poſt 
may defeat an Action, ſo it may give 
a new one (ſed Onere) It 

23. For after Recovery in Aſſault 
and Battery, tho' it prove a Mayhem 
in Conſequence, one can't have Bat- 
tery and Mayhem ibid. 

24. Let a Matter ex poſt may abate 
an Action, as where one beats my Ser- 
vant, and he dies | ibid. 

25. For in that Caſe Af7io moritur 
cum Perſona : 23, 16,200 

26, But where a Tort is to a Man's 
Property or Poſſeſſion, Actio non mori- 
m, Ot. © 210, 314 

27. Where a Statute gives a Right, 

the Common Law gives an Action to 
recover it 415 

28. Where two joint Merchants 
are, and one dies, the Action ſurvives 
to the other, but not the Duty or In- 
tereſt 444 
29. Where one releaſes his Right 
he can't purſue his Action or Reme- 
dy: But if he has a Right and ſeve- 
ral Remedies, the Diſcharge of one 
does not diſcharge the other 422 

30. At Common Law all Actions 
were to be laid in the proper Coun- 


3 


— — — 3 
ty, that the Jury might bo de vici ne- tute 7, 8 . 3. Vide Page 21, 503, 30 
@-: | Page688| 12. Nar againſt 4 Potmatc: 4. tl 
Adu on the C. ger are beide teri 
e se. livered a | | 
IS MED __ F tra wy | r 1 
1. If ons undertakes to do a Thing | 13, But, per Holt, an Offices ;. .' 
without Hire ar Reward, no Action | ſponſible both for himſelf * | 
lies for the Nanfeaſance 26 | puties, whether his Truſt ariſe by the 


2. But ecemtra where he enters up- 
en the doing it, and any Misfeaſance 
be thro' his Neglect or Miſmanage- 
Wert i lid. 
3. As where one aſſumes to take up 
4 Hogſhead of Wine in one Cellar 
lay it down in another, and lays 
it down ſo- negligontly that it is ſta- 
ved, Go. ibid. 
4. It lies not by particular Perſons 
for a publick Nuſance without ſpecial 
Damage (but Indictment, Gc. does) 
| | 12,16 
5. As where a common Ferry is at 
J. for the Inhabitants ta paſs Toll- 
free, an Action lies for taking Toll, 
but not far Keeping up the Ferry 12 
6. It lies for not repairing the Par- 
tition- Wall of a Privy, pro defect u 
cajus Filth ran into the Plaintiff's 
. ar | 22, 360 
J. It lies by the Owners for arreſt- 
iog a Ship by Proceſs of the Admiral- 
ty infra Cp Cum, whereby his Voy- 
age was Joſt 31 
- 8. But for ſtopping a Way leading 
to the Plaintiff's Colliery with Intent 
to deprive him of the Profits, &c. tho 
a ſpecial Damage was ſhewn, the 
Court were divided 16, 17 


9. For tis not ſufficient to ſay Cu- 


ſtomers would not come, but muſt 
ſkew they were coming and were 
hindred thereby - ',.o89 

10. Lies not by a Burgeſs againſt 
a Conſtable for refuſing to take his 
Vote for a Parliament Man, per 3 con- 
tra Holt 19, 20 

11. Nor againſt an Officerfor a falſe 
Return to Parliament, but on the Sta- 


mar4Ahks 


Common Law, or by Statute 18 
14. As Innkeepers, Carriers 
taking Rewards, are anſwerable for 
thoſe that act under them ibid 
15- And whoever takes a publick 
Imployment is bound to ſerve the 
Publick, Oc. therein ibid 
16, And a Deputy is alſo chargeable 
as a Wrong-doer, and his Act may 
forfcit the Office of the Principal ibi, 
17, It lies by an Executor againſt 
an Officer for a falſe Return of a H. 
Fa. in the Teſtator's Life-time with- 
in 4 E. 3. C. 7. 12 
18, For by the Execution, a Right 
was veſted in the Teſtator, & n n- 
ritur, Gc. Contra of Meſne Proceſs 
ibid. 
19. It lies for negligently keepi 
his Fire in a Field, —— anot ; 
Corn is burnt, or other Damage done 


20. But not for negligently keepin 
Fire, Oc. againſt a Leſſee at Will 
by a Leſſor ſeiſed in Fee 9 

21. Secus if the Leſſor has only a 
Term for Years or Life, or if a Stran- 
ger is damnificd _ 

22, If a Leſſee aſſigns bis whole 
Term, and the Aſſignee burns the 
Houſe by Negligence, that Action lies 
* 


13 

23. Cotztra where he aſſigns only 
Part thereof, and it appears he has 
a reſiduary Intereſt thid, 
24. It lies where a Perſon not con- 
cerned, procures one to ſue another 
without Cauſe 14 15 
25. So for maliciouſly cauſing obe 
to be indicted, whereby he is my 
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fed either in 
2 for maliciouſly cauſing, (5c. 
ptr quod he was put to great Expence, 
tho! the Indictment was inſufficient 
7 
27. So for maliciouſly*cauſing one 
to be indicted of a Riot, Gc. after 
Acquittal by Verdict I 
28. But Note proſequi is not ſuffici- 
ent Evidence to maintain a Declara- 
tion in Caſe of ſuch Acquittal 21 
29. It lies not by an Adminiſtrator 
under the King's Letters Patent, for 
maliciouſly putting in Caveats, per 
LI 13 
30, Nor for bringing an Action 
where nothing is due, without ſome 
ſpecial collateral Wrong, which muſt 
be neun 14 
31, In caſe for maliciouſly holding 
to ſpecial Bail, the Declaration ought 
to ſhew the Sum due, and the Pro- 
ceſs ſpecially, and that the Action is 
determined 15 
32. Where the Grantee of Eſtovers 
may have Caſe againſt the Grantor, 


and where Treſpaſs; Vide 638 


Action of the Caſe on Aſumpſits. 


1. Indebitatus Aſi umpſit lies in no 
Caſe but where Debt lies 23 


Page 14, 15 
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Perſon, Reputation or 
Gc. | the Sb 


7. It lies for one that pays Maney 
on a Policy of Infurance, believing 
ip loſt when it is not Page 22 

8. It lies on a Promiſe to pay ſo 
much new Money in Conſideration 
of ſo many Pieces received of old 
Money 25 

9. So, on a Promiſe to pay 50l. in 


3 | Conſideration of a Note of 50 J. un- 


der a third Perſon's Hand, delivered 
by the Plaintiff to the Defendant ibid. 

10. For the Note being Evidence 
of a Debt due, the parting with it is 
a good Conſideration ibid. 

11. So, in Conſideration that the 
Plaintiff would receive A. Gc. into 
his Houſe ut Hoſpites, and find em 
Meat, Gc. with an Averment that he 
did receive, (5c. tho not ſaid, t Ho- 


ſpites ibid. 
12. So in Conſideration the Plaintiff 
would a the Defendant to be his 


Debtor, inſtead of 4. with Averment 
that he did accept, Oc. and held good 
after Verdict though no expreſs Aver- 
ment that 4. was diſcharged 29 
13. But not againſt B. for Money 
lent A. at B,s Requeſt, becauſe the 
Promiſe is only collateral 23 
14. Yet it lies againſt a Stranger 
on his Promiſe to pay the Debt if 
the Officer would reſtore Goods taken 
on a R Fo” 28 
15. It lies on a conditional Pro- 
miſe, as, Prove it, and I will pay 
ou; if ſued within fix Years 29 
16. It lies by an Executor againſt 
one that receives Money by Order of 
an Adminiſtrator, 7. e. after Admini- 
{tration repealed 27 
17. So by an Executor on & Pro- 
miſe to himſelf for a Debt to the Te- 
ſtator, if he declares accordingly 28 
18. But if he declares on a Promiſe 
to the Teſtator, and the Statute of 
Limitations is pleaded, he can't give 


5 2, But where one receives Money 
"A to another's Uſe, it lies againſt the 
1 Receiver 24, 27, 28| y 
| 3. And where one pays Money by 
N Miſtake on an Account, or by any mere 
ei Deceit, he may have this Action 22 
- 4. But not where it is paid knowing- 
1 ly upon an illegal Conſideration ibid. 
1 5. Ergo not where Money is paid 
un Obligor upon any uſurious 
1 bond ibid. 
f 6. Nor for Money delivered to a 
| vlicitor, c. to bribe Cuſtom-Houſe- 
"BY Officers, Cc. and laid out — 


* 


in Evidence a Promiſe to himſelf in- 
fra ſex Annos i hid. 
B 19. A. 
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19. A. living a former Wife, mar- 
ries B. and receives her Rents, (5c. |. 


B. may have Tndeb. 4ſumpſ. againſt 
A. for ſo much — —— to 
her Uſe Page 28 

20. It lies where in Conſideration 
the Plaintiff promis'd to marry the 
Defendant, ſhe promis'd to marry 
him, becauſe mutual Promiſes 24 

21. But if the Promiſe be on one 
Side only, or if that on either Side 
is not binding, the whole is Nadum 
Pattum ibid. 

22, If one aſſumes, c. as Action 
on the Caſe, Nuub. 3. and ſee Baron 
and Feme, Numb. 8. 


Seealſo Bills of Exchange and Ouan- 


tum meruit. And for Actions on 


the Caſe for Words, vide Mord.. 
Actions Popular. 


1. An Action qui tam on a Penal 
Statute will not lie againſt an Attor- 
ney of C. B. in any other Court 30 

2, For an Informer cannot ſue 


where he pleaſes, tho the King him- 


ſelf may ibid. 
3. And Proſecutors qui tam are 
look d on as common Informers 
F ibid. 

4. Where a Statute gives a Penalty 
to a Stranger, and he ſues, he is a 
common Informer, and ſhall pay 
Coſts on 18 El. c. ibid. 
5. But where it is to the Party grie- 
ved he is not a common Informer nor 
liable to Coſts by that Statute ibid. 
6. All popular Actions on penal 
Statutes made before 21 Fac. 1. c. 4. 
muſt be brought and proſecuted in 
the proper County - 373 


+ Maditions. 


1. Addition of Place, ec. is not 


neceſſary in a Writ of Homine Reple- 


4 


giando on the Statute 1 H. Fe G 5, i 


Page 5, 6 


2. Nor in any Caſe where Proceſs 


of Outlawry lay not 
Law 25 5 
3. Ergo not in Replevin where 
Proceſs is only given by 9 
E. 3. C. 17. 2 ibid. 
4. And the Statute 1 H. 5. touch- 
— g Additions is to be conſtrued ſtrig. 
y ibia. 
5. Ergo it extends not to a oo 
Di ſſſeiſin (or other mixt Action) tho 
the King ſhall have a Fine, and Fxi- 
gent lies ibid, 
6. And ne Mrit in that Sta- 
tute intends ſuch Original as the 
Court proceeds on ibid, 
7. Ergo not Vicountiels, as Reple- 
vins, Gc. where the Proceedings are 
only on the Plaries ibid. 
8. And where the Addition is not 


at Commun 


in the firſt Writ, if it be in the ſecond 


or the Plaries, it vitiates the Writ 


6 

9. Any Matter that diſtinguiſhes 
the Perſons makes the Addition of 
Senior and Junior unneceſſary #7 
10. As where there are two A. Bs, 
and the Writ is againſt A. B. in Cuſtod 
Mar, tis well, except ſhewn that 
both are in Caſtod Mar ibid, 
11. And where no ſuch Addition 
is, the Father (or Senior) is prims 
facie intended ibid. 
12. A Peers eldeſt Son can't in le- 

al Proceedings have the Addition of 
bis Father's ſecond Title, tho' ſuch 
Addition is allowed him in common 
Parlance 451 


Adminiſtrations, &c. 


1. Who may grant Adminiſtrations 
Every Ordinary and Peculiar may 4 
2. And every Peculiar is an Ord- 
nary for this Purpoſe : And ſe ths 


Nature and Kinds of Peculiars 4! 
Jo Admi 
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Adminiſtration originally be- 
aged to the Biſhop, and Henſios 
(aſe in 9 Co. denied. , Page 37 

4 It may be granted by the King, 
or he is Supream Ordinary 41 
5, Where granted by the Lord. of 
Manor, and how to declare thero- 


ibid. 


1 Norr upon Adminiſtration grant- 


dd per Official peculiar” Cc. debito 


commiſſa, is good ſans Aver- 

ment that he had Juriſdiction of Ad- 
niniſtrations f 40 
7. For where one grants Admini- 
tration oirtute Officis, the Plaintiff 
iced not aver his Authority; aliter 
if by ſpecial Commiſſion 41 
$. So in Narr by an Adminiſtrator, 
want of alledging by whom commit- 
ted is cured by pleading Non eſt fac- 
un, or any Plea in Chief 37, 38 
9. But ill on Demurrer, for it might 
be by a Peculiar ; and then it muſt be 
werr'd, oni Adminiftrationis Commiſ- 
fo de Jure pertinuit, &c. 38 
10. To a Narr on Adminiſtration 
committed per Ep. L. Plea that he 
vas reſident in another Dioceſe tem- 
fore mort is, is a good Bar 37 
11. Where one has two Houſes in 
divers Dioceſes, it ſhall be granted 
by the Ordinary where he died (O. if 
don notab') ibid. 
12. Where Bon notab' are in ſeve- 
al Dioceſes in the ſame Province, 
the Archbiſhop thereof muſt grant 
Adminiſtration 39 
13. But where in one Dioceſe in 
ome Province, and in another Dioceſe 
n another Province, each Biſhop muſt 
grant it y ibid. 
14. Adminiſtration granted in Dor- 
{t gives no Title to adminiſter a Judg- 
nent had in any Court in Neſtminſter 
40 

15. Adminiſtration is void if grant- 
«d by a wrong Ordinary, but voidable 
my if granted to a wrong Perſon 


* 


without Citation 


| 16. If the Inteſtate | dies ſans 


Kindred, the Property is in the Or- 
dinary till Adminiſtration granted 
3 2 age 37 

17. And in that Caſe the Ordinary 
might diſpoſe in pio Uſus, except Let- 
ters Patent procured as uſual ibid. 
18, Where a Perſon dies inteſtate, 
the Ordinary ſhall commit Admini- 
{tration by Stat 31 E. 3. c. 11. 40 
19. Spiritual Court may grant Ad- 
miniſtration to which they will of 
Kindred in equal Degree 38 
20. Or Part to one and Part to 
another: But of an intire Debt it 
muſt be to one only 36 
21. Adminiſtration was granted to 


the Grandmother, and a Mandamus 


prayed to the Spiritual Court by the 
Aunt, but denied 38 
22. Adminiſtration of the Wife's 
Goods muſt be granted to the Huſ- 
band only 36 
23. But of the Husband's Goods, it 
may be either to the Wife or next of 
Kin, Cc. ; ibid. 
24. A Man marrying a Feme Exe- 
cutrix, c. the Adminiſtration is de- 
volved on him ; and he may bring 
Aſſumpſit on a Promiſe to himſelf 
without the Wife 117 
25. Adminiſtration can't be grant- 
ed where there is a Will and Execu- 
tor, tho' the Will be concealed or 
the Executor refuſe 30 
26, Nor can it be granted tho the 
Executor becomes Bankrupt, (5c. con- 
tra if he becomes Non compos 36 
27. Where it is committed to -a 
Debtor the Action is. only ſuſpended 
(Vide Executors) * JW 
28. And if to an Obligor, cho he 
has a Right to receive, and is to pay 
the Money himſelf, 'tis no Extin- 
guiſhment ; 306 
29. Alſo ſince the Statute 22 Car. 2. 
an Adminiſtrator is bound to account 


315 
30. And 


\ 


\ 


ſ 


The TABLE. 


30. And one intitled to a Diſtri- 
bution by that Statute may ſue an 
Adminiſtrator to prove his Account 
| Page 316 

3?. But a Creditor can't ſue the 
Adminiſtration- Bond for Nonpayment 
of a Debt, for the Statute docs not 
extend to it ibid. 


32. Adminiſtration granted durante | & 


Minoritate of an Adminiſtrator ceaſes 
not till 21. But of an Executor it 
ceaſes at 17 39 
Hl Adminiſtration may be grant- 
ed during the Abſence of B. but the 
Declaration muſt aver that PB. is ab- 
fent 42 
34. The Cauſe of Action acerues to 
the Adminiſtrator from the Time of 
Adminiſtration granted 421 
35. For if A. receives the Intereſt 
Money, and afterwards Adminiſtra- 
tion is granted to B. B. has ſix Years 
from the Adminiſtration granted to 
bring his Action (contra of an Execu- | 
tor Vide 21.) ibid. 
36. Yet if he conſents to the Defen- 
dant's retaining a Chattel before, he 
can't have Trover after Adminiſtra- 
tion granted, per 2 contra Holt 295 
' 37. If ſued as Executor, he may 
plead he is Adminiſtrator, and need 
not traverſe that he intermeddled be- 
fore Adminiſtration granted 298, 317 
38. But where ſued as Adminiſtra- 
tor, if he pleads he is Executor, he 
muſt alſo traverſe the dying Inteſtate 
| 297 
39. Where an Adminiſtrator is 
charged as Aſſignee, the Judgment is 
De bonis propriis 3 
40. But where charged as Admini- 
ſtrator, though he might have been 
charged as Aſſignee, tis only De bo- 
nis Teſtatoris 316 


41. A Judgment againſt him as 
Executor may be pleaded in Bar to 


42. On a Writ of Inquiry after an 
Interlocutory Judgment — 
— go — he 9 V. 2 — final Ty 

mu againſt t mile 

tor and not the = bray ner 

a 43. 3 under , 
atent can't have Caſe for malici 

hindring bim, by putting in ay 

c. ö 
4%. An Adminiſtrator impower, 
to receive the Inteſtate's Debts, hart 
Will a ing the Adminiſtration is 
repealed ; the Executor may haye 


APſumpſit againſt A. as f. 
l 


See alſo Executor. 
Admiralty. 


1. Mariners Wages due by p 
r. papa there, tho' the —— 

5 | 

2. Aliter if duc by Deed or ſpecial 
Agreement thid, 

3. The Mate of a Ship may ſue 
the Maſter thereof there for his Wages 


4. But the Maſter can't ſue FL. 
on his Contract with the Owners ibid, 
5. So where an Executor of a Ma- 
ſter ſued there for the Maſter's Wages, 
a Prohibition was granted ibid. 
6. For tho' Suit there for Mariners 
Wages is allowed by mere Indulgence, 
yet it never was for the Maſters ibid. 
and 424 

7. By their Law every Contract 
with the Maſter implies an Hypothe 


o9 | cation of the Ship 34 


8. But not ſo by the Common Law 
without an expreſs Agrecment bid, 
9. And the Maſter by their Lav 
may Hypothecate the Goods as well 
as the Ship ibid. 
10. And on ſuch Hypothecation 


another Action brought againſt him the Maſter is ſuable there, but not the 


as Adminiſtrator 
* 4 


296 | Owners 


35 
11. The 


— dE = ©. 


N 


— —_—_— 


—_ „ 


— 


ſeadable there to a Suit for Seamens 
Wages Page 424 
12. Where it has Jutiſdiction their 
gatences bind, and Common Law | 
Gas muſt: obſerve) their Determi- 
ſ12. $W3F | 

1 3 1j. Tho the Admiralty Court de- 
ny « Copy,of th e Libel, yet no Pro- 
hibition till Appearance. Cumra of 
the Spiritual Court l 000 51. . 553 
14. Prohibition can't be granted to 
15 the Validity of their Proceſs for 


— 


ance 

15. But if their Proceſs be in Ne 
ture of an Execution, Prohibition 
may be before Appearance | 31, 35 

16, In a, Suit there the Principal 
died before Sentence, and they pre- 
ceded on the Stipulation againſt the 
Sureties, Quere if a Prohibition way 
be OA t go 

17. Seo: before, in Adions of t 
Caſe. Caſe lies by the Owner of a 
Ship, fot- arreſting her by Admiralty- 
Proceſs, G. W DN 1 n 2889. {181 
1 * ty Mj 


er allo Maſter and Seroam, poſt. 


211439! 370094] os ban ur 
Aluowſon;” vide Preſentati 
and Quare Jmpedit., 


0 7 10 

ene vide |Oaths.... 

' Age. ifi; 2 32 Ne 
amt 3114. 0-28 


1. The Mueney cf n Executor 
caſes at the Age of 17% But of an 
Adminiſtrator not till? 39 
2. The Age for making a Will to 
diſpoſe | of Goods Chartels her 
onal Eſtate, may be ut g 
3. But Lands cannot be diſpoſtd of 
by Will tilt the Age bf at 


— 4 J p £2 —_y Vw ww - „ 


7412 


44 } 


4. Yetif one be born Hb. at Ele- mitted for three Days, and Bound with 


1. The Statute of Limitations i is | of Lands at One in, a the-Mocming on 


the leſt of /Zanwary in bis 21ſt 


becauſe ths laſt Day: of his full Age 


is then Wen Page 44 


Agreement and Dj agreement. 


i 1. An Agreement may be either b 
Record or by Deed, or by Parol (Pide 
Preſent ation) 
2. A Policy of Inſurance altered * 
1 aſter it was underwritten, 
et 
l * in ſome Caſes a A \ Parol 4. 
greement may avoid a Writing if 
made. at the ſame Time 445 
4. A Goldſ{mith's Note, or Bill of 
Exchange, not to be taken as Caſh, 
except to ,expreſly agreed, by the Re- 
cejver undd oi cee 
5. See, What Agreements are good 


1 200015} 45s « 1735;; "PIT 
mates > 


| Sls Hangin an bee 


Aan vide Sel and Ae. 
Kat 4 211 Ir * * 


8455 
- 


$355 
G7 v 14 3 
1 Rf 
At "< : - 
on, H. „liese < er DIY 316K 
. 
" 1 o 


12 PIE 4 1 XJ N 


they permit any lnhabitant to " Tip- 
| ug above an Hout 45 
2. Before 5, 6 Ed. 6. any Perſon 
might keep an > Alchouſe ſans Licence, 
en lawful Means of living ibid. 
3. But if diſorderly kept it was in- 
digable as 7 dices (0; and by * 
Statute two Juſtices (Ovar na 
are wh, 0; 3 20 
4. And none are now to 5. Ale 
houſes unleſs licenſed and Recogni- 
zance given ut ibid. ibid. 
5. And if any does, he may be com- 


fen at Night, he may make his Will 


_— to appear at the Seffions\ibid. 


* Patol Leaſes for Litke Sc. 414. 


1. To forfeit 105. * abe Dag if 


. ů — - 


6. That 


De 7.4: 2 L E 


N That Statuts des got vntend 
RG for pi og Travel- 
| 0 nerate to 
 Atchouſes 95 
| PE Ree But e 


eeps an — 

— inclicted, be- 

ble 4 the Statute 1 
151 

W kb chere che Dietetics between 

FD a licenſed and unlicenſed 


| 455 46 
9. The Seſkons allt ſuß 


ſs an 
hoo licenſed by two Juſtices s 470, 


4m: 


ce a puni 


| Alien and Denizzme. 
1 1 10. 7 4 1 18 5 
1. Tk, add LR wes not per- 
wy inimici to us, Oc. and Juſtice | | 
Brooks Opinion denied 
2. For Te they ae gen vs in 
Religion, that 25 not oblige us 
be Enemies to their Perſons id. 
3. They are the Creatures of God, 
of the ſame Species wich us, and tis 
a * W hurt their Perſons i hid. 
ſub ſaloo Galle, he may maintain 
an Action — ibid. 
J. So may an Alien 2 that lives 
here under the Ki 2 „tho 
a War afterwa happen between 
the two Nations 1416} oF ibid. 
6. So an Alien Enemy that lives 
here in Peace under Protection, may 
ſue a Bond, - "ATTY 2-0 104 ibid. 
e For ſuing is but a con 
Rigbt of Protection; alisen of one 
e Sea thbid. 
1:83 eme Covert ef an 
Align Sa living here under 
ion is . chargeable as Feme 
9 4 01 or 61. 2g bo; 36 
; b. In 


i 


11 40 711100 2. l 
"vide <1 5 
* ”"_ ? 
55 


wy 0 4 3 + - 


105 


„ 


| * 


Page a 


I Jeofails 


46] itt Ama 8 be ralonabl 


i tween Actions 


113 
| \ | ant the Jadgment en 


Se. Laue bir vum 99 


* 


J 4 14 » 
Aude | 
2 * — 


0 While the Declar & 
in Paper, the Court ere - 
Pleafuro, becauſe not within the Ste- 
tutes of Amendments Page 47, $20 
2. But when it comes to be in 
Parchment; the Court can mend no 
further than thoſe Statutes allow, for 
tis/then a Record Jia 
3. Stat 14 E. 3. c. 6. and 8 I 6, 
6. 12, 13; are the only Statutes of A. 
mendments, um 


4. Declaration, Oc. cannot 5 
mended ch Demurrer, Wo 
on the Roll 50 

F. Bit on u blen to/tho Right, % 


to amend ' | 
6. Let Dalmatia. 3 


76 


Kat. on Plea in Abatement that he i; 


Kut. and Ar. to be amended 


6 10 ibid. 
A e 
Roll was amended by the Paper Book 
_ by the Maſter ibid. and 51 
variance between the Writ of 
Error and the Record refuſed Amend- 


n tho the Soitae en * 
9. For e ok Bor 15 is a Com 


ee 


10. At . no Die 


as to Amendments between Civil and 
Criminal Caſes, comra per Sta 17,1 
e A Writ of Covenant for a Pine, 
being an Original, is not 
by Common Law or Statate 52, 53 
No Diſſarenge ab hoc ber 
S 
and 7 . 45 Gage enied 5; 

3 — the Sire Bu 


* 1 14 


4 ie 


ee ET 


D__ __ ww ww we ·˙ T7 


ov» YO 0” oy 0 FT GR Os 


5 > —- A & 


* 
— 


„— m — — — — a. At tooth — —— 
th. 


- renee 


8 on wr * 8 


— 


The TAR LR 


ale EE. ome. a. th 


— 
14 Where the ws priu Rall may 
he amended by the the Plea-Roll,! — 


ere not Page 48, 4 
on Venire Ret 23 Ooh. Diftrin- 


10 Teſted 24. a Diſcontinuanee, 2.0 
not amendable 


16. In the Diſtringat the Day of 


Niþ prius was appointed after the 


e ee e 
Lil Ejectment a 

7 in the Common Rule] andithe 
—— was ri 


in the Plea - Roll, t. 
But the Ni{ 


ue only, and after Verdict pho- 
this amendod by adding the 
{1 200 012 029HÞ b v1.48! 


thers 
18. A beta Bran lad |, 


1697 for 96, not armendable!'aer || 
Verdict, becauſe ix would be another 
me e 1 

19, A Verdict nber 
ſpecial may be amended by the 
of Aſfizes' Notes in Civil Caſes, : but 
not 1 hs wit 21120 p93 | 


mended by the Notes of the Comnſel||- 
er Enter | 


—". 1 res Roy: Fe pp 


30 hin tnforitibatont be ameng- 
a after Plea ploaded,' and Hoh 
lter the Recordſealed up. 

22. A Plea to lndiment ORR. 
der amended after 'R 4 and 
before Entry on the R - #bid. 

23. An — * of Forks 8 
mended in ton Places {not tf! 
without Coſts or Ian par lane 50 
14. f a Record 2, Robe amond- 
ed by the Record in C. B. tho Qaſts 
(if any) muſt de giveh/below” 45 

5. A Di ſgringa Will a Blank for 
Dehiei, B. 6 — Action, al 


mended after Verdict as no Diftrin- |- 


goed) 8 18! i 454 


* 
a ' Fo 17 
„i MATT Ko 203 2 7 1744 


n Bank, and alten Vedi hold) 


Da 

x amendable by the Plea- Roll he- 
cauſe the Ji Au Was. con- 
* 


ius Roll was againſt | 


W 8. 


ibi. 
Lor 


the Clerk 


ſpecial Verdict has been a- 2 


26. For, Want of a Diftring 
no. Diftrinzas is aide LE Verdi 


cumura af an ill Diſringa Page 43 
2 ll the Plaintiff moyorta gmen 
'f 


his Declaration the ſame Term the 
1 | Defendant's Plea comes in, Yo. Hood 
nat give new Rules to plead + 

28. After a Plea to iſſue or —. 


ur jaiged; while i Raves ors the 
may —— I ea, 2 wave 
his Demutrer ibid. 
ER See an Ae nad by 
ſtriking gut of the un Per Attor- 
natum ſuum ' 64 
30. tet Judgment h „Default, 
* brought, the Declaration 
by the Warrant of A- 
the Top of the Roll 88 


TIA un 16 20 . 
2 *. Ale, * 34. 


e vid. Ln 


0 Hor Th 


An Uni, 


* 2 eee e ee 
e but nopthair 


tory) on 


ſtates 2 21 :13'grf 
2. Phe e dünn athe 
Conſtitutiam und Nat urs of the Thing 
coeval with the Government _ 
ibid. 

3. They arc d to commence 

7 || by Act of e for ey can't 
now be eroated #bid. 
|þ 4. When triable by —_— Record f 
Demaſdar. Boot, and when by the 
| Country''" : 5 911 1: EA id. 
5. Antient Demeſne is Land under 

the Tide af Terra An that Book, 
os none vther- bid. 
6. Ancient Demelſiie Lands held of 

a Manor in Antient Demeſae, are on- 
ly intploddable in che Lade Cb 
chere 100 Ott 208 56 


| 


| Bur whore Punch of the Manor 


4 


iltſelk is char 


TW TABLE. 


particular Lands may be impleaded 
in the King's Court . 50 
8. By a Recovery at Common Law, 
Antient Demeſne becomes Frank Fee, 
until re verſed nee,, 
9. Deceit lies for levying a Fine 
of Antient Demeſne Lands 210 


N o CUM 90115 TIA, (GS 
© Annuity and Penſion 


4 


—ůů— 


WY 


et * ann | 
1. The King can't grant an Ahnui- 
ty to charge his Perſon, for his Per- 
ſon is not chargeable therewith) tho 
a Subject is ava), nes 
2. But he may grant it ont. of his 
Exeiſe or other Branch of this 
nue, which ſhall be charged there- 
With 110. . 891 0 "hid. 
3. A Penſion out of an Appropria- 
tion; tho by/ Preſeription, is ſuable in 
the Spiritual Court ibid. 
A. For it cobld not begin but by 
the Grant and Inſtitution of Spiritual 
Perſons - 9 NN \ Ir atv ibid. 
J. And whether granted by the Bi- 
ſhop's Ordinanca, arn by his Concur- 
rence wi b Church 
f "2530008+| 

6. Let ſuch Annuity, c. can't be 
releuſed to the Ordinary, becauſe it 


„ 


91 


d. convicted of Manſlaughter 61, 6: 


die i ihid. 


6. And as the Plaintif * 
neither can the Defendant ther” : 
pear;or plead by Attorney Pan . 


7. Nui tich Pariſh is a 800d, pia 


therein, but not pleadable by Attos 
ney 3 

8. The Pariſh: may be —— 
not the Vill; for a Pariſh: is not in- 
tended to contain more than one Vill. 


lee h 
Ear us Proceſs therein is aid 
ed by the Defendant's — 
pleading to iſſue ag 
rde Alter Where he challenges the 
Defect by demurring in Abatement, 


N * | U 1. ib. That 

Adjournment; after a void Plea 
ceiv d diſcontinues the Appeal ibid. 
12, What id ſufficient Certainty in 
a Count on an Appeal! 60 
13. On an of Murder the 
Party may be bailed by Z. R. tho 


14. And on ſuch: Conviction may 
beiallewed bis Clergy; but ſhall not 
be diſcharged thereupon 61 
15. For his Reoognizance is to ſtand 
till he has diſcharged the 2 
Sat. Fu. againſt the Appellant ibi 
16. And ſee there t | 


is Tempora! 51 
Appeal. Yor? << | 
5 Fat 36! ; YamEtireft 3; 11. vo 
1. 'The Plaintiff in Appeal of Mur- 
der, Oc. muſt count in Perſon, and 
cannot by Attorney 64, 64 
2. And if he be not preſent, = 
be demanded and nonſuited ibid. 
3 Yet ſuch; Nonſuit is not peremp- 
tary, becauſe before Appearance. ibid. 
. An Appeal is to be arraigned in 
French; but the Roll delivered in is 
to be in Latis ＋ ihid. and 61 
37 5+ But tho it muſt be commenced 
in borſon it may be proſetuted by At- 


torney, unleſs where Wager of Bat- 
tail lies 7 62 


18. Said, An Appeal 


on ſuch Sci. Fa. and the arraigning of 
the. Appeal thereon de Novo ibid, 
17. Tho the Appeal was put {ne 
die, yet no Diſcontinuance, for the 
Certiorari continues it 62 
either by Writ 
or Bill, is always arraigned on the 
Plea- Side, un leſs it comes in by Certic 
rari, and then on the Crown-Stde ilid 
19. The Reeqgnizance for Bail in 
Appeal may be either to the King, or 
Appellant, but beſt to the King - ibis. 
20. See the Manner of pleading the 
former Convidien, Oc. on arraigning 
the Appeal de: Neto." ” i 
21. And that a Conviction of Men- 


I 


laughter is a good Bar therein, tho 
Clergy 


— 


— 


The 7 


08 
— n 3 i - 


— 


rt Page 63 
— In a Writ of Appeal, Want of 


teen Days inter the Teſte & Ret 
cured by pleading in Chie ibid. 

23. See the Caſe of an Infant ſuing 
in Appeal by Guardian, and the Un- 
der- Sheriff committed and fined for 


Appearance. 


1. Formerly, tho a Writ was not 
return'd, yet the Defendant might ap- 
r at the Day, cither to ſave a Pe- 
ralty or his Inheritance 
2. A Nonſuit before Appearance is 
not peremptory in Appeal, &c. ibid. 


Ss wm n &S mas * = 


Appendant, vide Incident. 


Apportionment and Diviſion. 


1, Where 4. by Contract ſubjects 
himſelf to one Action only, it can't 
be divided ſo far as to ſubject him to 
two | 65 
2. Ergo Indorſee of Part of a Sum 
in a Bill of Exchange can't have 
Action for that Part ſazs ſhewing the 
other Part to be ſatisfied ibid. 

z. So where the Contract is at firſt 
intire, it cannot afterwards be divi- 
ded in an Action ibid. 

3. As where the Contract is to pay 
tool. per Annum for his Service, Acti- 
on lies not for 3 Quarters ibid. 

5. So of a Leaſe for Years at 20ʃ0. 
fer Ann, it lies not for any leſs Term 
than a Year | ibid. 

6. And ſo of other Contracts for 
Annuities, Wages, Debts, Cc. the 
Contract can't be apportioned ibid. 

7. But if in a Leaſe the Habendum 
be for Years, yet the Rent may be ap- 
portioned according to the Reddendum 
141 


eee 
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ABLE 


Clergy not had by Default of the 


klivering the Writ to him 176, 177 


64 


Apprentices. 
1. An Apprentice cannot be bound 
nor diſcharged without Deed Page 68 
2. He is not aſſignahle over (except 
by the Cuſtom of London to one of 
the ſame Trade) 66, 68 
3. Nor is the Maſter's Executor 
bound to provide for an Apprentice in 
Husbandry, on 5 El. 7.66 
4. Yet the Executor is liable in Co- 
venant, if he does not inſtruct an Ap- 
prentice or find him another Maſter 
| 66, 68 
5. Whatever the Apprentice gains 
belongs toa Maſter, and he may have 
an Action for it 68 
6. A Covenant between the Maſter 
and a third Perſon, the Servant being 


no Party, makes no Apprenticeſhip 479 


7. Service as Apprentice beyond 
Sea, qualifies one to uſe a Trade in 
England within 5 El. Vide bis 67 
8. And following a Trade for ſeven 
Years is ſufficient without any Bind- 
ing, Co. and 5 El. a hard Law 613 
9. Juſtices may compel a Maſter 
to take an Apprentice, (5c. 67 
10. Juſtices may diſcharge an Ap- 
prentice, and alſo order a Reſtitution 
of the Money given with him ibid. 
| and 490 

11, So the Seſſions may diſcharge 
him by original Order there, and or- 
der the Money to be returned 68, 491. 
12. An Apprentice may gain a Sct- 
tlement (tho' the Maſter has none) as 
an hired Servant, by 14 Car. 2. 533 
13. An Order by four Juſtices for 
diſcharging an Apprentice, (5c. good, 
tho' the Maſter does not appear 490 
14. But their Power to diſcharge 
Apprentices extends only to ſuch 
'Trades as arc named in the Statute 
: | 471, 490 
15. And the Order of Diſcharge 
muſt be under the Hands and Seals 
of four Juſtices of Peace 470 


D 16, But 
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16. But in Certior ari to remove 

ſuch Order the very Diſcharge need 

not be returned, but only the Sub- 

ſtance thereof Page 470 

See alſo Indiftments, Orders and 
Seſſions. © 


Arbitrament. 


1. Where an Award creates a new 
Duty, the old is extinguiſhed 69 
2. But if it only ordains a Releaſe 
to diſcharge the old Duty, 'tis other- 


wiſe ibid. 


3. An Award may be good tho no 
Time appointed for Performance, per 
Holt, for the Law ſupplies the "_ 

| ibid. 

4. For whether it be to be on Re- 


queſt or Tender, or not, the Law ſays 


it ſhall be in convenient Time ibid. 

J. An Award that the Party or his 

Executors ſhall releaſe, (5c. is 

for either may be uſed for Nonperfor- 

mance ibid. 
6. An Award that a Suit in Chas- 

cery ſhall be diſmiſſed, is good 75 
7. An Award that all Suits ſhall 


.ceaſe, is good and final ; but an A- 


ward to be Nonſuit is not 74, 75 
8. An Award may be good in Part 
and void in Part 74, 83 

9. As an Award to make general 
Releaſes of all Demands to the 'Time 
of the Award is good for ſo much as 
goes to the Time of the Submiſſion, 
and void for the Reſidue 74 

10. An Award to pay the Coſts of 
ſuch a Suit is uncertain, contra if to 
pay ſach Coſts as the Maſter ſhall 
tax 75 

11. An Award that 4. ſhall beg B.'s 
Pardon in ſuch Manner and Place as 


12. Ovare if an Award of Mone 
to be paid to a third Perſon be goo 


B. ſhall appoint, is void 71 


unleſs it appear to be for the Benefit 


of one of the Parties 74 
1 


13. An Award of a Collateral rb 


in Satisfaction, held a good Pleg with- 


out ſhewing Performance 
3 14. — = on : void. — 
ay be pleaded or ta 
wit Sata 118 ye 
„15. An ward pleaded as ma 
G ſuper Premiſſis, is not — — 
leſs it appear to be ſo in ſe 70 
16, Oyere if an Award unper- 
formed, tho' it gives a new Dut 
can be a good Plea after Time of 
Performance elapſed _ 69 
17. A Parol Award may be plead- 
ed, ready to be deliver'd, Ge. 75 
18. If an Award be pleaded with- 
out Date, it muſt be computed from 
the Delivery 76 
19. A Submiſſion by A as Attor- 
ney for B. concerning Accounts inter 
B. and C. good to bind A. but not J. 


f 0 

20. A Submiſſion to an Fr 
made a Rule of Court, tho' the Con- 
ſent was only conditional 7? 
21. An Award made under a 
Rule of Court is guaſi Part of the 
Rule 71 
22. And on Breach of ſuch Award, 
the Party may proceed both by Action 
and Attachment at the ſame Time 73 
| 83 

23. Service of a Subpæna held a 
Breach of a Rule of Reference made 
at Nifs prius, and Attachment grant- 


ed, Vide Attachment 73 

24. What a Cauſe to ſet aſide 
an Award made by Rule of Cour, 
and what not 71 


25. Appointment of an Umpire by 
Arbitrators before the Time expires 
for making their Award is void 7 

26. Yet ſee where an Umpiry: 
may be made before ſuch Time 


| expired, or not 72 


27. In what Caſes ſuch Appoint- 
ment of an Umpire is reyocablc, ot 


not me 
28. On 


© 


The TABLE. 


men of the Jury, the Regularity of 
their Proceedings examined into Page 
73, 84 

29. In Debt on Bond to perform an 
ward, Omiſſion in the Republication 
of a void Part of the Award, is no 
Variance ; aliter if not void 72 
See alſo Attachment. | 


Arreſt of Tudgment. 


1. There are two Sorts of Matter 
for which Judgment may be arreſted, 
cz. Intrinſick and Extrinhick 77 

2, Intrinſick, when ſome Matter 
appears on the Record itſelf which 
enders the Judgment erroneous i hid. 

3. Extrinſick, when ſome foreign 
Matter is ſuggeſted, which renders 
the Writ not only abatable but aba- 
ted | ibid. 

4. The Difference between the old 
Method of Pleading and moving in 
Arreſt, Cc. 77, 78 

5. And ſee Numb. 4. The Method at 
this Day of moving in Arreſt, (5c. 78 

6. The Party has commonly four 
Days after the Poſtea brought in to 
move in Arreſt 77 

7. But if the Diſfringas be return- 
able within Term, ſo that there are 
not four Days between the Trial and 
the End of the Term, Judgment may 
be entred, if not arreſted that Term 


ibid. 
8. After a Capiatur pro Fine iſſued, 
no Arreſt of Judgment 78 


9. Judgment arreſted becauſe more 

Damages recovered than there ought 
66 

to. See the Rey of an Arreſt of 

judgment on a Prohibition, where a 

Verdict was for the Plaintiff 655 

11, On Motion in Arreſt and Rule 


to ſtay Judgment quouſgue, Oc. and 
afterwards the Court Gi divided, 


© 28, On a Reference to three Fore- | 


12, In Aſnumpſit, after Verdict, 
Judgment arreſted becauſe audum pa- 
Gum | Page 364 
13. See a Judgment arreſted be- 
cauſe more Damages given than there 
ought ; 663 
| See alſo Zudgments, Trials, and 
Ferdifis. 


Arreſt of the Body. 


1. Arreſt on Sunday is void, and 
the Party may have falſe Impriſon- 
ment 8 


2. No _ _— a 
touching tne 79 
N 3. But if the Bailiff be prevented 
from touching, by the Party's offer- 
ing to ſtrike with a Weapon, 'tis an 
Aſſault ibid. 
4. And if the Bailiff once touch him 
in the Arreſt, he may purſue and break 
open the Houſe to take him ibid. 
5. Or he may have an Attachment, 

or return a Reſcue againſt him ibid. 
6. Where there are two Sheriffs 
the Arreſt or Negle& of one is the 
Arreſt or Neglect of both 152 
See alſo Eſcape, and 274 


Aſſault, vide Treſpaſs and 
Arreſt 3. 


Aſſemblies unlawful, vide 
Riots, &c. 


Aſſets. 


1. If 4. takes a Bond for another in 
Truſt, and dies, this is not Aſſets in 
the Hands of _4.'s Executors 79 
2. So if the Obligee aſſigus over a 
Bond, and covenants not to revoke, 
and dies, this is not Aﬀets in the 
Hands of the Obligee's Executor ibid. 
3. If the Executor of Leſſee for Years 
enter, c. no Part of the Profits but 


to Judgment could be had 17 


what is above the Rent is Aſſets ibid. 
4. For 


{ 
1 
4 
a 
| 
[ 
| 
( 


of A. H. 
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+ © 4- For the Rent is received by the 
Executor as Tertenant, and as appro- 


priated to the Uſe of the Leſſor 


Page 79. 


F. Quere the Diſtinction between 
Legal and 
either are liable 507 


uitable Aſſets, and how 


6. And how far Lands are. liable 
to pay Debts as Aſſets 80 
7. Outlawry upon Meſne Proceſs 
does not make the Debt a Lien upon 
the Land, e e . 
8. And bringing Debt upon a Judg- 


ment is no Waiver of the Lien created 


by the Judgment ibid. 


9. Where a Debtor pays the Teſta- 
tors Debt to 4. with Conſent of Ex- 
executor, tis Aſſets; aliter if without 


Conſent = e 207 

10. Unleſs the Executor brings 
Action, and recovers, and then tis 
Aſſets even before Execution ibid. 


See alſo Executors and Legacies. 
Aſſanment. 


1. Where the Leſſor himſelf can't 


maintain Covenant, Oc. his Aſſignee 


ſnall not 8 81 
2. Ergo the Aſſignee of a Covenant 
can't ſuc in England for Rent reſerv d 
on Lands in Treland, tho' payable in 
London 154: 159 Bos $1 
3. The Aſſignee of a Reverſion, 
tho by Fine, can't have Covenant 
for the Rent, Gc. without Attorn- 
ment. O. | | 82 
4. But ſee now the Statute 4, 5 An- 
ue, c. 16. for Amendment of the Law 
in this Particular | 
5. Leflee aſſigns to 4. A. aſſigns to 
B. ſans Notice to the Leſſor, yet Leſ- 
ſor can't have Covenant againſt 4. for 
Arrears. incurred after the Aſſignment 
81 


6. And Kighly's Caſe in 1 Sid. 338. 
Raym. 162. 2 Keb. 260. denied ibid. 
4 


7. But admitted he mav 
venant againſt A. for Ken — 


Aſſignment 
See alſo Covenant Page 33s 
| A ccc. ( 


1. The Writ in Aſſize may be tc. 
turnable at any Common Day, or 
Return-Day ; alſo the Aſſize may be 
adjourned 82 

2. The Aſſize is to be arraigned in 
French, but can't be procceded in he. 
fore the Recognitors appear j};4 

3. The Demandant nonſuited he. 
cauſe not ready to count inflanter on 
the Tenant's Demand lia. 

4. But ſuch Nonſuit not perempto- 
ry; for the Demandant may have 3 
new Aſſize ibid, 

5. If the Defendant in Aſſiae plead 
in Abatement, he muſt plead over in 
Bar at the ſame 'Time 0 

6. No Imparlance allowed therein 
without a good Cauſc, for it is Fefl- 
num remedium ibid, 

7. And where ſeveral are Defen- 
dants it ſhall be taken by Default 3. 
gainſt ſuch of em as do not appear 
the firſt Day ibid, 


Aſſumpſits, vide ante in A. 
tions on the Caſe, &c. and 
Breach, &c. poſt. 


© Attachment. 


1. In Caſes of Awards, tho not le- 
gally good, Attachment lies for Non- 
performance | 8; 

2. Aliter if impoſſible, but the Pat- 
ty is excuſed only as to that Part which 
is impoſſible ++ © 74, 63 

3. It lies not for not performing an 
Award (tho made on a Rule of Cour 
without a perſonal Demand 33 

4. On Award of three Foremen 
(tho Verdict given for Security) A. 


tachment for the Breach 7 1 
5. of 


— 


- 
* 
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5. For contemptuous Words of the 
Court, Attachment without a Rule to 
ſnew Cauſe N N 

6. When one is taken on Attach- 
ment for ſuch Contempt, Gr. he en- 
ters into Recognizance to anſwer In- 
terrogatories r If oe 

7. On Rule to put off Trial on Pay- 
ment of Coſts, no Attachment for 
Nonpayment 83 

8. Attachment for a Reſcue is ne- 
yer granted upon Affidavits only; but 
it muſt be returned on the Writ 386 
9. See an Attachment againſt a 
Judge of a Corporation Court, . and 
what a Contempt is 201 


See alſo Sheriff and Page 260 


Attainder. 


1. Attainder of High Treaſon by 
Commiſſion on 28 H. 8. c. 15. works 
Corruption of Blood 85 

2. But not Attainder of Piracy, or 
Treaſon, (5c. before the Conſtable 
and Marſhal, or Admiral ibid. 

z. One attainted for counterfeiting 
the Coin on 8, 9 V. 3. forfeits Lands, 
but Corruption of Blood is ſaved ibid. 

4. So that the Forfeiture and the 
Corruption are diſtin Parts of the 
Penalty, and one miay be, and the 
other not {2544 7] tb 

5. In Attainders of Felony the For- 
feiture to the Lord is only by way of 
Eſcheat pro defetiu Tenentis ibid. 

6. And the not deſcending is but 
the Conſequence or Effe& of ſuch In- 
capacity | ibid. 

7. But in Treaſon the Lands come 
to the Crown as an immediate For- 
feiture, and not as an Eſcheat ibid. 

8. An Executor may bring Error 
to reyerſe the Attainder of the Teſta- 
as | , | 295 


7 21 Vage 84 
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1. The Stat. 3 Jag. 1. c J. extends 
only to Attornies of the, Courts a 
Weſtminſter, and not to Attornies at 
inferior Courts PDage 86 
2. That Statute may be pleaded to 
Debt and indehit aſſump unleſs a ſper 
cial Promiſe laid, but then not, nor 
to an Iuſimul C + 1: bid. 
3. An Attorney is not N ce 
to appear for any one, unleſs he takes 
his Fee or backs the Warrant 87 

4. Where an Attorney appears for 
any, the Court will not queſſion his 
Authority, but leaves the Party to 
his Action 6 86 

5. Nor ſhall a Judgment be ſet 
aſide for that he appeared without 


Warrant, if he be ſufficient, contra 
1 88 


if inſufficient | 

6. And his Conſent to accept an 
Iſſue, c. after Judgment ſign'd, binds 
the Client, tho contrary to his expreſs 
Order - Ide 86 
7. Where an Attorney's Bill on A- 
ction brought by tis Executor ſhall be 
referred to the Maſter or not, aide 89 

8. Where Writings come to his 
Hands as an Attorney, the Court will 
on Motion make a Rule to redeliver 


them 11 bh OF 
9. But where they come to his 
Hands in any other Manner, the Par- 
ty muſt reſort to his Action ibid. 
10. A Warrant of Attorney for the 
Plaintiff in the principal Action can't 
extend to the Suit againſt the Bail, but 
there muſt be a new Warrant 89 
11. A Judgment by Conſeſſion up- 
on a Warrant of Attorney may be en- 
ter d in the Vacation as of the Term 
precedent, tho the Defendant died in 
the Vacation * 87 
12, But a po Terminum Roll can't 
be filed without Leave of the Court 
| 3 ibid. 

E 13. A 


Land lies 
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13. A. Memorandum was amended 
by the Warrant of Attorney on the 
ſame Roll * Page 88 
14. Till a Warrant be filed or en- 
tred tis not a Matter of Record, but 
one may appoint an Attorney in 
Court upon Record ibid, 
15. See the antient Practice of en- 
tring Warrants of Attorney on a di- 
ſtinct Roll, and when altered ibid. 
16. A Remittit dampna may be by 
Attorney, but a Retraxit muſt be in 
propria perſona 89 
17. An Attorney Defendant may 
have the Venue changed from any 
other County to Middleſex (Vide 


Barriſter) 668 
18. See an Attorney fined 515 


See alſo Abatement, Privilege, 
Rules of Court, &c. 


Attornment. 


1. Leſſor makes a ſecond Leaſe, 
and before the firſt expires levies a 
Fine. Attornment by the firſt Leſſee 
to the Conuſce is ſufficient 90 

2. In pleading a Feoffment of a 
Manor, tis not neceſſary to ſhew the 
Attornment of the Tenants 91 
3. Attornment is pleadable without 
a Venue, but triable only — 
ibid. 

Upon Iſſue Non conceſſit, At- 

W need not be given in Evi- 
err 90 

5. Aſſignee of a Reverſion though 
granted by Fine, could not have A- 
Rion for Rent without 7 

| 2 

6. But this now remedied by the 


Statute 4 & 5 Ann. c. 16. for Amend- 


ment of the Law 8 
Audita Querela. 


1. This in itſelf is no Superſedeas, 
and therefore Execution may be taken 
| L | 


ta Ouerela 101 
8. One taken in Execution on an 
Audita Ouere/a may be bailed 105 
Ses alſo Page 264 
Averments. 


| conclude to the Country, and 


33 a Superſedeas be actual. 
y ſu%õj 1177 3517s, ug 
2. And if the Audita ger - bo 
founded on a Deed, that miſt be 
proved in Court before a Superſedeas 
thall be granted |  tbid 
3. If an Audita Querela be founded 
on a Record, or the party be in Cu- 
ſtody, the Proceſs upon it is a &i Fa 
N ibid. 
4. But if grounded on a Matter 4 
Fact, or the Party not in Cuſtody, 
the Proceſs is a Fenire and Diſtreſ; 
infinite ibid. 
5. Where the Pery is in Execu- 
tion, he may either have a $i? Fi 
or Fenire | ibid. 
6. Where two Nichils are retum d 
the Court will relieve on Motion 
without an Audita Querela 93 
7. A. on Judgment againſt him 
renders himſelf, but never gives No- 
tice to the Plaintiff, nor gets the Bail 
diſcharged, and the Plaintiff on &i 
Fa' gets Judgment againſt the Bail, 
the Court would not relieve them on 
Motion, but put them to their Audi- 


1. Where Promiſes are mutual, 
Performance or Tender, (5c. muſt be 
averr'd ei b. 112,172 

2. So where one Thing is-to be 
done as the Conſideration of the other 
in Contracts, &'c. 113, 71 

3. Where and in what Caſes Con- 
ſiderations in 4ſwmpſits muſt be 4. 
verr d, vide 23, 24, 25, 29 

4. Where the Replication mul 
where 

2 


— 


S mw I» 


with an Averment 51 © 
5. Where Jointenancy is pleaded in 
Abatement, the Life of the other Joi 


tenant not named muſt be * 0 


Py — 


„ 
— en ern 


6. On Adminiſtration granted to 4. 


muſt aver that B. is abſent Page 42 
7. Where an Award is pleaded to 
de made before the Day, Ready to be 
leliorred need not be averrd 69 
8. A Parol Award may be plead- 
ed with Averment of Ready to be 
delivered, &ce. 75 
9. Where Uſes may be averr'd by 
Parol or not, vide 676 
10. No Averment can be admitted 
of a Truſt to ſuperſtitious Uſes by the 


Statute of Frauds 162 
11. Any Matter out of a Deed that 
alters the Caſe can't be averr'd 197 


12, Nor is any Averment to be re- 
ceiv'd againſt the expreſs Words of a 
Deed or Will 227 

13, Where -a Matter is averr'd to 
be within the Juriſdiction, the Defen- 
dant muſt plead to the Juriſdiction, 
or elſe is eſtopped 202 

14. See of Averments in Indictments 
on.5 Eliz. that it was a Trade at the 
Time of the Act 611 

15, Where Uſes may be averr'd 


vide | 2 678 

See alſo Declarations, Eſtoppel, 
and Pleadings, 
Avouwry, vide Replevin. 
Authority. © 

1, It is eſſential to a Deputy to have 

the fame Power with his Principal 95 
2. And a Covenant or Condition 

to reſtrain ſuch Power is void 96 
3. And he may do all Acts that his 

principal could, except making 

put ibid. 
4 But tho' he can't make a Depu- 


ty as to his whole Power, yet he may 
impower him to do particul — 


5. As a Deputy-Steward of a 
Court. Baron may impower another 


during the Abſence of B. the Narr 


a De- | th 
2. In Debt en Bond, tho 
fendant ſays it was uſurious, or per 


ar Acts Bail 


to hold a Court, take Surrendets, Cc. 
6. And ſuch Under Deputy may 
either Act in his own Name, or elſe 
reciting his Authority, act in the 
Name of the Deputy or Principal 97 
7. Except an Under Sheriff, who 
mult act in the High Sheriff's: Name, 
becauſe the Writs are ſo directed, Sc. 
| \ 40 iro meg nt. Aid. 

8. The Acts of a Steward de facto 
are ſufficient among Tenants of a Ma- 
nor ibid. 
9. Authority given by Letter of 
Attorney may be either general or 
ſpecial ibid. 
10. And tho particular Authorities 
cannot be varied from in Matter of 
Subſtance | ibid. and 658 
11, Yet if only a Variance in Cir- 
cumſtance it may be good 97 
12, Principal Oſficer anſwerable 
both for himſelf and Deputy 18, 19 
13. Yet the Deputy is alſo charge- 
able as a Wrong-doer ibid. 
14. Where an Authority is given 
to Juſtices of Peace it muſt be exactly 
purſued | i i as 
15. See other Kinds of Authorities 
363, 419, 442, 454, 467, Oc- 

See alſo P ö 


Other. w 
Award, vide Arbitrament. 
x ſues 
Bail in, Civil Caſes. 
1. OE E the Rules of Practice about 
} putting in Bail and excepting 


ereto Ic 9 
the De- 


dureſs, it ſhall not excuſe from ſpecial - 

TN a. j 271114 i $£0 
3. Special Bail in Indebjr' Abvmp, 
ſo for Money won at Play, per Hole | 


contra 2 


ibid. 
4. But 


eee ene emu 


The\'T A 


4. But not in Debt on Bond to 
* Covenants, yet with reſpect. 
to the Breaches and the Damage 

(the Meaſure of which ſhall 
be taken from the Plaintiff's Oath) it 
may | yl! 1:17 gene 
J. In B. R. if the Sum recovered 
exceed the Sum in the Ac etiam Bulle, 
the Bail is not liable 102 
6. On Removal by Habeas Corpus 
ſpecial Bail muſt be given in here, 

except in Caſes of Executors 98, 101, 

| 102 

7. But on ſuch Removal the Court 
will examine the Cauſe of Action, and 
take Bail accordingly ibid. 
8. And on Removal out of an in- 
ferior Court, the Plaintiff is bound 
to accept the Bail below, except in 

P28 710 9 
9. For the Sufficiency of Bail in 
London is at the Peril of the Clerk 
who is reſponſible, and the Plaintiff 
can't except there ibid. 

10. Yet in Debt againſt Executor 
on a Judgment ſuggeſting = Deoa- 
ftavit, he ſhall give Bail; for there 

the Action is in the Debet & n 

11. And on Removal by Habeas 
Corpus where ſpecial Bail was below, 
he ſhall give Bail to appear within 
two Terms, but not to pay the Con- 
r ibid. 

12, On Error in Parliament of a 

Judgment affirmed in B. R. new Bail 

is requirgd>, i ot: 97 
13. For the firſt Bail does not ex- 
tend to Coſts afſefs'd in the Houſe of 

Lords, thetefore a new Recognizance 
is to be ibid. 
14. One charged in Cuſtody of the 
Sheriffs of L. was diſcharged on com- 
mon Bail for want of procoeding in 


ſupra, 7.) 


7 | reſt till Exoneratur enter d for them 


e 
16. The Merits of the Caſe not to 


be examined into upon Bailing (vide 


Mi. a 
17. If the Sheriff takes infoffer. 
Bail for Appearance, and the Plaintis 
refuſe it, he is liable to an Agi 
may be alſo amerced 9 
18, The Sheriff may take Bell Bod 
on Attachment for Contempt, but the 
Proſecutor may refuſe to accept it 603 
19. But if in either Caſe the Plain. 
tiff take an Aſſignment of the Bail. 
Bond (tho' inſuſficient) the Court will 
not amerce 99 
20, A. recovers in three Actionz 
where were three Bails, the Defen- 
dant -render'd himfelf, and one of the 
Bails enter d an Exoneratur on the 
Bail- Piece; this does not diſcharge the 


alſo 98 

21, So 4. on Judgment againſt him 
renders himſelf, but gives the Plain- 
tiff no Notice, nor diſcharges the Bail- 
Piece; and the Plaintiff on Sci Fr 
gets Judgment againſt the Bail, and 
the Court would not relieve becauſe 
no Exoneratur entered 101 

22. Tho a Render before Retum 
of the Latitat is not pleadable to an 
Action on a Recognizance of Bail ibid, 

23; Yet the Court ex Officioallon- 
ed it on the Latitat, as well as on a 
Sci Fu, and denied the Caſe of Mile: 
and Bateman, 3 Keb. ibid, 

24. And note, Render in Diſcharge 
of Bail in an Action will not diſcharge 
the Bail on an Indictment 105 

Bail in Criminal Caſes. 

1. One committed for Treaſon or 
Felony is to enter his Prayer on tht 
Habeas Corpus Act, to be tried the 
firſt Week of the Term or Day of S 


ſions after his Commitment 19 
2. But if an Act ſuſpends the Poxet 


two Terms, by 4, 5 V. 3 98, 99 
5 in d. Action on a Replevin- 
Bond common Bail ſhall be admitted 


ld 4 


of Bailing for a Time, ther be rot 


and. 
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ration of ſuch Act 


Page 
* Yet Lord Aylesbury — 


f d no Prayer entted in Time, be- 
d auſe long impriſoned, Trial delayed, 
9 ind Life in Danger 104 


4, One committed for aiding an 
- was bailed for Default of Pro- 


TR SORES 103 
7 One indicted of Murder ought 

Evidence 104 
2 But one found guilty of Murder 
y the Coroner's Inqueſt only is bail- 
able, contra if indicted ibid. 

7. One indicted of Murder and 
found guilty of Manſlaughter, not 
hailable before Clergy had 10 

$. Yet Liſle, who was indicted of 


* Murder and found guilty of Man- 
1 laughter, was bailed before Clergy 
1 ibid. 


9. So in Appeal of Murder and 
found guilty of Manſlaughter, one 
was bailed before Clergy. O; 61, 62 

10, M. committed for forging In- 
dorſements on Bank Bills, bailed, on 
a Habeas Corpus, becauſe only a great 
Miſdemeanor Nat 104 

11. But upon Error of a Conviction 
for a forcible Detainer, the Defen- 
dant was refuſed to be bailed 106 

12, Becauſe in Execution for the 
Fine, i. e. 100 J. tho the long Vaca- 
tion coming on ibid. 

13. Yet one taken on Excom' Cap 
i bailable, while the Ret of the th 
bas Corpus is under Conſideration 

105 

14. Sce there the Manner of the 
Entry of ſuch Bail, and Condition 
of the Recognizance ibid. 
15. But Bailing during Conſidera- 
ton (as 13.) is diſcretionary, and the 
Court will refuſe it if he pleads a 


+ enter his Prayer till the firſt Week 
7 — or Day of Seſſions after the 
103 


iled 


pe of D. committed for Trea- 


"ot to be bailed upon Affidavits of 


Bailiff. 

1. A Corporation aggregate may 
appoint a Bailiff to diſtrain without 
Deed | Page 191 
2. In Replevin, if the Defendant 
makes Conuſance, or juſtifies as Bai- 
liff to J. S. a Traverſe of the Com- 
mand of J. &. is ſufficient 107 
3- So in Treſpaſs for taking Cattle 
or Goods, for in thoſe Caſes, though 
J. $. may have a Right to take the 
Cattle, (5c. yet a Stranger can't juſti- 
he the Taking but by his Command, 
Oc. | ibid. 
4. But aliter in Treſpaſs quare Claus 
ſum fregit ; for there, tho the Defen- 
dant juſtifies as Bailiff, or by Com- 


3 | mand of J. S. the Plaintiff ſhall not 


traverſe the Command, becauſe it 
would admit the Truth of all the reſt 
of the Plea ibid. 

5. In Treſpaſs on a Juſtification as 
Bailiff to a Court Leet for levying an 
Amercement, ſome Eſtreat of the 
Court or Warrant of the Steward 
muſt be ſhewn ibid. 
6. Note, in Replevin the Bailiff is 
an Actor, and ſhall recover upon the 
Merits 108 
7. But in Treſpaſs the Bailiff is 
only to excuſe the Wrong, and re- 
covers nothing ibid. 


Bakers, vide Weights and Mea- 
ſures. 


Bankrupts. 


1. An Innkeeper held not within 
any of the Statutes about Bankrupts, 
tho' alſo a Part-owner of a Ship 109 
2. So a Buying and Selling under 
a particular Reſtraint is not within 
the Statute 110 


falſe Plea 106 | 


E 3. But 
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3. But an Eagliqh Subject trading 


from Foreign Parts may be a Bank- 


rupt Page 110 
4. If a Defendant renders himfelf 
in Diſcharge of Bail, and lies two 
Months, he is a Bankrupt from the 
Arreſt | 111 
J. Yet adjudg'd tho' lying in Pri- 
fon upon Arreſt makes a Bankrupt, 
tis otherwiſe if he puts in Bail 110 
6. Outlawry, after an Act of Bank- 
ruptey committed, ſhall not defeat 
the Intereſt the Creditors have ac- 
quited in his Eſtate 108 
7. Yet a Purchaſor after ſhall not 
be impeached by a Commiſſion ſued 
five Years after the Bankruptcy 109 
8. A plain Act of Bankruptcy can't 
be purged by dealing afterwards; ali- 
ter if doubtful only | 110 
9. An Aſſignee has Pro by Re- 
lation from the Time of the Bankrupt- 


cy, ſo as to avoid all Meſne Ads 111 |. 


10. See the Judges Reſolutions on 
the 84 & 5 Ann. againſt Frauds 
committed by Bankrupts 111, 112 
It. A Mortgagor or Purchaſor pre- 
cedent, tho by a defective Convey- 
ance, to be preferr'd before the Aſ- 
ſignees of Bankruptcy 449 


Bargain and Sale of Goods. 
1. Eameſt only binds the Bargain, 
and gives the Bycr a Right to de- 
mand the Goods > 113 
2. But notwithſtanding Earneſt, the 
Money is to be paid on fetching a- 
way the Goods ; and a Demand ſans 
Payment is void ibid. 
3. And if the Buyer does not come 
to pay, the Seller ought to go and 
requeſt him, and then if he does not 


pay, &c. in convenient Time, the 
Agreement is diſſolved ibid. 
4. Where one Thing is to be the 


Conſideration of the other, tho' there 

be mutual Promiſes, Performance muſt 

be averr d 
I 


Money without a Delivery or Ten- 


your paying me 101. Too nes 


der of the Horſe, nor 
without averring tank Aon rs | 
and Refuſal of the Money Page 1 , | 
6. So where mutual Promiſe; * 
to transfer Stock on Payment of 0 
much — IL pep 
7. iter w a Time is lim. 
ed for the Performance on . 
113, 171, 172 
8. If 4. and B. come to a Shop 
and A. ſays to the Seller, let B. have 
ſuch and ſuch Goods, and 1 will {+ 
you paid, (5c. the Law intends A, to 
be the Buyer, and B. to act but ag 
A.'s Servant 23, 28 


Barons, vide Peers. 


Baron and Feme. 


1. Action 23 a Feme Covert 
allow'd good, her Husband being Ali- 
en Enemy and in Fance: For a Di- 
yorce ſhall be intended 116 
2, 'The Husband held liable to the 
Wife's Contract as a ſeparate Trader, 
Gc. becauſe they cohabited, per Hal 
41 

3. Wife can't charge her Husbun 
after notorious Separation, though by 
Conſent and ſeparate Allowance 116 
4. Nor is he bound by her Con- 
tracts, or liable even for Neceſlaries, 
after a notorious Elopement, unleſs 
he take ber again 116, 119 
5. But if he turns her away he 
gives her Credit for Neceſſaries where- 
ever ſhe goes, per Holt 18 
6. And while they cohabit be ſhall 
anſwer her Contracts, (5c. for by co- 
habiting his Aſſent is preſumed, ff 
eundem idid 
7. Contra where the Husband en- 
preſly diſaſſents beforchand, by _ 
0 


— 


— p 8 


8 


. 
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to the Owner or his Servant, per eun- 
dem Page 118 
$. If ſhe takes up Materials, as Silks, 
Oc. and pawns them before made into 
Clothes, he is not liable; for they ne- 
ver came to his Uſe. Contra if made 
up and worn, per eundem ibid. 
9. Action lies not on a Promiſe of 
Marriage, except the Contract is mu- 
tual, for otherwiſe it was only Na- 
dum Pact um | 24 
10. A Contract of Marriage per 
cerba de preſent is a Marriage de fatto 
437, 438 

11. And whether per verba de pra- 
ſenti or de futuro is cognizable in the 
Spiritual Court, and their Sentence 
is binding 437 
12, Yet held that Marriage by a 
mere Layman was void, and a Co- 
habitation thereupon did not intitle 
the Man to Adminiſtration -of the 
Woman's Goods 119 
13. For on his demanding a Right 
due to Husbands by the Ecc leſiaſtical 
Law, he muſt prove himſelf a Huſ- 
band by the ſame Law 120 


14. Unere in Caſe of ſuch Husband's | 


Death, if it ſhall intitle the Feme and 
Iſue to a Diſtribution ibid. 

15. Note the Form of pleading a 
Marriage is, 'That it was per Presby- 
terum ſacris Ordinibas Conftitar” ibid. 

16, Yet in Debt by Baron and Feme 
Nunques acconple, Cr. is no Plea for 
a Marriage de facto is ſufficient 437 

17. Nor can the Spiritual Court 
annul a Marriage after the Partics 
are dead, beca ule they proceed pro 
ſalute Anime 

18. Yet Evidence at Common Law 
was admitted to Baſtardize a Peer, 
even after the Death of himſelf and 
Parents (darum) 120, 121 

19. The Husband may releaſe Coſts 
adjudged to the Wife in the Spiritual 
Court, unleſs a Separation be, and 
Alimony allowed 


I21| 


20. He alone muſt bring the Action 
for Work done by her during Covet- 
ture, unleſs an expreſs Promiſe be 
made to her Page 114 

21. And the Advantage of ſuch 
Work ſhall not ſurvive to her, but 
go to the Husband's Executors ibid. 

22. But Moncy earned by her li- 
ving ſeparate ſhall go towards her 
own Maintenance -, 138 

23. Trover — Baron and Feme, 
ad dampnum ot both, held naught 
after Verdict; for the Poſſeſſion and 
Property of the Wife is veſted in the 
Husba 114 
24. But Treſpaſs by him for Impri- 
ſonment of the Wife, per Nego- 
tia oiri infecta reman' ad damp' of 
both, held well after Verdi& . 119 

25. For Matter may be alledg'd in 
Aggravation of Damages, for which 
no Action will lie ibid. 

26. Husband of a Feme Executrix 
gives a new Day to the Teſtator's 
— who then makes a 72 — 
miſe, c. he may bring it 
thereon without joining the Wiſe 11 

27. But if he dies before Recovery 
ſhe is reſtored to her former Right, 
for the Duty was not extinguiſhed by 

28, A Sci Fa by Baron and Feme 
on a Judgment . recovered by her 
while Sole, if after Execution award- 
ed the dies, it ſurvives to the Huſ- 
band 116 
209. In an Action againſt Baron and 
Feme he ſhall give Bail for 
'ance both for him and his Wife 115 

30. But where one brings an Action 
againſt the Husband only, he can't de- 
clare againſt him and bis Wife bed. 

3t. In an Action againſt both for a 
Battery by the Wife while he was in 
Priſon, a Declaration can't be deli- 
ver d at the Priſon againſt him (5 L, 
but Proceſs mult be ſucd againſt the 


115 


Wife, and ſhe arreſted 114 
32. The 


— 
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32. The Wife may juſtify an Aſlault 
in Defence of her Husband Page 407 
437 

33. Husband and Wife! covenant 
to levy a Fine of the Wife's Land to 
the Uſe of the Heirs of the Body of 
the:Husband on the Wife begotten, is 
void 1 - 675 
34. A. marries B. living a former 
Wife, and receives her Rents, (5c. B. 
may have Indeb Aſſump as for Mo- 
ney receiv'd to her Uſe, the Husband 
having no Right to receive it, Oc. 28 
35- A Covenant before. Marriage 
to releaſe the Wife's Guardian after, 
ſet aſide in Equity 158 
36. If Baron and Feme declare on 
Indeb Aſump to them as Executors 


on a Nonſuit, they ſhall pay Coſts 207 | 


37. A Warrant, c. by a Feme Sole 
is revoked by her Marriage after 399 


Barretry, vide Uſury. 


Barriſters at Law. 

1. If a Detendant be a Barriſter or 
Attorney, c. attending the Court, he 
may have the Venue changed to Mid- 
dleſex from any other County 668 

2. Alſo a Trial at Bar is ſeldom 
denied to any Gentleman at the Bar 
or Officer of the Court 651 


Baſtard. 

1. The Rule that none. ſhall be 
Baſtardized after his Death holds only 
in Caſe of Barftard eigne and Mulier 
puiſne (vide Baron and Feme 17, 18) 

1 | 120, 121 

2. But the Spiritual Court can't an- 
nul a Marriage, or baſtardize Iſſue 
after the Party's Death / 548 

3. A Child begotten after 'a Di- 
vorce a Menſa & Thoro only ſhall be 
taken to be a Baſtard 123 

4. Aliter after a voluntary Separa- 
tion, unleſs found that the Husband 
had no Acceſs 123 

I 


5. So if the Husband =: 
during the whole Time ek = — 
with Child, tis a BaſtardPage 11e 
? 6, Ove 5 he were here — = 

uring that Time, for the 22 
would be preſumed W BN 

7. A Baſtard Child is 
be ſcttled where it is bY 57 

8. But if born in B. pending 15 
legal Order for removing the Mother 
thither, tis no Settlement there 121 

9. Nor does the Juſtices — * 
Maintenance determine the Baſtarg's 
Settlement x 123 

10. Money may be ordered to be 
paid to the Overſeers for Maintenance 
of a Baſtard Child 122 

11. Juſtices may order Payment of 
a Sum in groſs for that Purpoſe 124 

12. Order to pay ſo much per Weck 
till it be fourteen Years old, is ill 121 
| 8 

13. Order for Maintenance quaſh d 
becauſe the Words of Adjudication 
were in the Singular Number for the 
Plural | 122 

14. An Order of Baſtardy under 
the Hands of more than two Juſtices 
is good, if one of them be of thc 
Quorum 477 

15. From an Order of Baſtardy 0 
Appeal muſt be to the next Quarter- 
Seſſions 1 6 3:7 3408 

16. Vis. To the next (Quarter) 
Seſſions after Notice to the reputed 
Father of the firſt Order 480 

17. On Motion to quaſh an Order 
of Baſtardy, the reputed Father mult 
be preſent in Court 475 

18, By 28 El. c. 3. Seſſions mult 
proceed on the reputed Fathers Re. 

izance | . 
10. But by 3 Car. 1. c. they may 
commit him, (5c. ib1a. 

20. Stat. 13, 14 Car. 2. c. 12. c. 21. 
relates to the Maintenance of poor 


Children not Baſtards 123 
Bills 


; 
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Rill of Exceptions, vide Trial. 


Bills of Exchange. 
1, At Common Law the Drawer 
' was not chargeable unleſs he had 


in convenient Time Page 127 
2. And convenient Time is to be 


raders and particular Circumſtances 
of Caſes | | 133 
3. Yet where J. indorſes and de- 
livers a Bill to B. who keeps it by 
tim long after payable, if not paid 
he may have Aſſumpſic againſt A. 
leide infra, 19) 124 
4. And the Indorſement, Delivery 
and Detainer is no Evidence that B. 
accepted it as ſo much Money, unleſs 
paid ilid. 
J. Nor ſhall a Bill fo received, &c. 
go in Diſcharge of a precedent Debt, 
except made Part of the Contract ibid. 
6. As where J. ſells Goods to B. 
and agrees to take a Bill on C. in Sa- 
tisfaction, there 4. is diſcharged tho 
it be never paid ibid. vide 442 
7. A general Indeb Allump will 
not lie on a Bill of Exchange for 
want of a Conſideration (as Value 
received, c. 125 
8. But a ſpecial Indeb ¶ſump muſt 
be againſt the Drawer, or a ſpecial 
Action of the Caſe on the Cuſtom of 
Merchants ND! ibid. 
9. And drawing of a Bill makes a 
Merchant to ſupport the Cuſtom in 
that Caſe - #bid. and 445 
10, A Bill payable to 4. or Bearer 
is not aſſignable to charge the Draw- 
et, contra if to 4. or Order 125 
11, But ſuch Indorſement charges 
the Indorſor, for the Indorſement is 
in Nature of a new Bill ibid. 
12. Trover for a Bill payable to 
4. or Bearer, will lie againſt the Find- 
er, Oe. but not againſt the Aſſignee 
130 


Notice of the Drawee's Non. payment 


uided according to the Uſage of 


K 


13, The Words, or to hir Order 
in a Bill gives Authority to aſſign it 
by Indorſement, O87 ©. < Page 133 

14. And the Aſſigning of a-- Bill, 
Note, (7c. not payable to Order, char- 
ges the Indorſor, but not the Drawer 
15. A Blank Indorſement on a Bill 
does not transfer the Property with- 
out ſome further Act 126, 130 

16. But ſuch Indorſement may: be 
filled up by the Indorſce ſo as to 
charge the Indorſor 128 

17. And fo, tho' the Bill be pur- 
chaſed at Diſcount, c. And ſo may 
an Acquittance, Go. ibid. 

18. Indorſee of Part of a Sum in. a 
Bill, can't bring an Action {ans ſhew- 
ing the other Part ſatisfied 65 
19. A. indorſes two Notes in Sa- 
tisfaction of a Debt, but before Re- 
ccipt the Drawer broke, Ouare if 
the Indorſor could be charged (vide 
ſupra, 3. 132 

20. An Indorſor by Cuſtom. is only 


liable in Default of the firſt Draw- 


| ds 4d, £32 
21. Let ſaid, The Indorſor charges 
himſelf in the ſame Manner as if he 
were the Drawer 133 

22. See what is neceſſary to be pro- 
ved to charge the Indorſor, in an 
Action by the Indorſee . - 128 

23. Action lay not on a promiſſory 
Note before the Statute, and it.can't 
be laid within the Cuſtom of Mer- 
chants, vide bis  — 129 

24. On a Promiſe (after Day of 
Payment) to pay ſecundum Tenor 


cr 


Bill, Action lies 127, 129 


25. So Acceptance after Day of 
Payment is good, and amounts to a 
Promiſe to pay generally 129 
26. Acceptance by one, where the 
Bill is drawn on two, binds both, if 
it concerns their Joint Trade 126 
27. A Declaration againſt the Draw- 
er is good ſaxs laying an expreſs Pro- 

G | | . miſe 


| 
| 
[ 
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iſe, for by the Drawing tis implied 


182 


Lo 


Want of averring the feeond and third 
ast paid is aided after Verdi 129 
29. In Declaration on a Foreigu Bill, 


drawn at two Uſances, the Time of 


whieh it eonſiſts muſt be averrd 131 
gs. In Declaration on Inland Bills 
againſt the Drawer, a Proteſt need 
not be ſet forth, nor noceſſary at Com- 
mon Law | F 1 ibid. 
31. Sce the Form of à Bill of Ex- 
change betwcen two Perſons only 130 
32. An Aſumpfit on a promiſſory 
Note on the Cuſtom of Merchants, 
keld ill, 24, 129 
33. And Goldſmiths Notes are on- 

ly a conditional Payment without an 


expreſs Conſent | 442 
Bonds, vide Obligations. 


B iſhops, Archbiſhops, &c. 


1. The Axchbiſhop has a Metropo- 
litieal Juriſdiction over Biſhops by 
the Common Law 111-2; 11514008 
2. Which was uſurped by the Pope, 
but reſtorcd by the Statutes of Henry 
the 8th ibid. 

3. A Biſhop may be puniſhed in 
the Archbiſhop's Court for any Offence 
againſt the Duty of his Ofice 134 

4. A Biſhop cited before the Arch- 
biſhop in Perſon for Simony, Cc. ibid. 

5. Archbifhop or Biſhop may judge 
in Perſon or by their Vicar General ibid. 

6. Their Courts may puniſh a Tem- 
poral Offence if committed in an 
Eeoleſiaſtical Matter, or Face of the 
Court ibid. 

7. All Biſhops are Co- ordinate or 
Pares Jure Divino, but not Jure ha- 
mamo 135 
8. lie that can viſit can alſo de- 


ptive (9.) ibid. 
1 


| 2 
28. In Declaration on a Gt Bill, |'h 


$ Succe ſſor 1 89 


9. On Iſſue whether a Pa 1 
deprived, the Court writesto dn . 
op | 
10. But on Mos whether 4 fllt, 
ed, it writcs to the Auch. 
| 11. Antiently Biſhopricks r 
native by the King, and confetred b 
laveſtiture 1 | 135 
12. Tranſlation of Biſhops anti 
was by Poſtulation to the Pope mY 
13. See the Manor of Creating and 
Tranſlating a Biſhop at this Day 136 
14. Four Things requiſite to com. 
pleat a Biſhop, Election, Confirmati. 
on, Conſecration and Inſtallation 137 
15. Note his former Preferments 
are void by bis Conſccration and Con- 
tmation not by bis Election 136 
16, A Biſhop's Leaſe, if it exceed 
the Statute, is void 77 toto as to the 


17, See the Biſhop's Power to com- 
pel a Sequeſtration 320, 321 


Ses alſo Adminiſtrator and Preſen- 
tations. 


Breach in Covenant, Delt, 
Caſe, &c. 


1. A. and B. Dimiſerunt imports 
a joint Covenant as to the Intereſt 
granted 137 
2. But it may be ſeveral with re- 
ſpect to ſubſequent Acts 138 
3. In Covenant where a Plaintiff 
aſſigns ſeveral Breaches the Defendant 
may traverſe them ſeverally tia. 
4. In Covenant, Breach that 31. for 
a Year at Lady-Day laſt was arrear, 
c. held well on generalDemurrer 139 
5. Covenant not to buy or {ell 
within two Years, Breach that diver 
Diebus & Picilus between ſuch a Day 
and ſuch a Day be ſold to H. and 


ſeveral others, held well after Ver 
dis 5 
6. 


— 
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6. The Heir aſſigns a Breach that 
the Premiſſes were out of Repair tali 
Die & per 10 Anno ante, which in- 
cluded his Anceſtors Time, yet held 
well Pag e141 
7. Agreement to convey to H. or 
his Aſſigns, Breach that he did not 
convey to H. (only) is good 139 
8. See the Diverſity between Cove- 

nant to do an Act, to one or Aſſigns, 
and by one or Aſſigus ibid. 

9. In Debt and Bond (except to 
perform an Award) where a Defen- 
dant pleads Matter of Excuſe that 
admits a Nonperformance, the Plain- 
tif need not aflign a Breach in his 
Replication 138 

10. And ſee and note the Difference 
of Bonds to perform Awards from all 
others, and the Reaſon thereof ibid. 

11. Alſo in Debt on Bond to per- 
form Covenants, the Replication muſt 
ſhew a certain Breach ; but in Action 
of Covenant tis enough to affign a 
general Breach. 140 

12. Aſſumpſit to deliver Corn on 
or before the 5th of January into a 
Barge, to be brought by the Plaintiff. 
Breach, That he did not deliver up- 
on the 5th of January, is good ibid. 

13. In a Leaſe, if fpecial Days of 
Payment are limited by the Redden- 
dun, the Rent muſt, be computed by 
that, and not the Habendum 141 

See alſo Condition, Covenant, 4, 5 


Bridges, vide Highways. 
Buildings, vide Houſes. 


By-Laws. 

1. A Franchiſe granted, or Corpo- 
ration erected, may be regulated by 
Laws, tho' no ſuch Power ex- 
preſs d in their Charter 142 

2. Members are compellable to un- 
(ergo Offices, Cc. impoſed by a By- 


Law, even in Caſes where they may 
be indicted Page 142 
3. He that is repreſented mult take 
Notice of the Acts of the Body repre- 
ſentative | ibid. 

4. A By-Law, That all Strangers 
ſhall imply City- Porters, is ill 143 
5. But a By-Law, That none but 
Freemen ſhall be City- Porters ſeems 
good. O, | ibid. 
6. For the Freemen are repreſented 
by the Livery-Men, and bound by 
their Acts and By-Laws 142 
7. Note, Wager of Law does not 
lie in Debt for Breach of a By-Law 
68 2, 683 684 


See alſo Corporations and London. 


* — „ * th. 


C 
Canon-Law, vide Laws. 
Capias Urlagatum, V. Outla wry. 


** 
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Carrier. 


I, E is liable in reſpect of his 
| Reward, and not of the Hun- 
dred's being anſwerable over to him 


143 
2. For the Hundred is mado liable 
by Statute, but he was ſo at Com- 
mon Law ibid. 
3. And the being robbed does not 
excuſe him, becauſe it may be by ſuch 
Combination and Conſent as cannot 
be proved ibid. 
4. A. undertaking to carry Goods 
of all Perſons indifferently for Hire, 
is a common Carrier, Gc. 249, 250 
5. In what Caſcs Trover will lie 
againſt him or not, oide 655 
6. And where the Maſter of a 
Stage- Coach is liable for Goods loſt 
by the Driver, ride 282 
Certiorars 


c. it is not to be allowed without 


. -viction, unleſs where Error lies not, 


the Cenſors of the College of Phyſi- 


Convicton of Recuſancy was denied 
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Certiorari, Recordari. 
1. Where the Certiorari is to re- 
move Orders, the Fiat only is ſign'd 
by the Judge Page 150 
2. But where it is to remove In- 
dictments, both the Mrit and the Fiat 
muſt be ſigned by him ibid. 
3. A Certiorari generally lies to all 
inferior Juriſdi&ions, as the Court of 
Ely, and all Franchiſes, Gc. 148, 149 
4. So it lies to the Juſtices of Peace 
in Wales, and Counties Palatine, and 
Commiſſioners of Sewers, c. 145, 
n : 146 
5. But not granted to the Old Baily, 
nor to any Juſtices of Gaol-Delivery 
unleſs for ſpccial Cauſe 144, 150, 
| 151, 
6. A Certiorars is like a Recordari, 
which removes all Things pending at 


any Time between the Teſte and Re- 


2070 149 | - 


7. And it is a Superſedeas to the 
Proceedings itfra, for the fame Rea- 
ſon that a Habeas Corpus is 148 

8. But for removing Indictments, 


Bail; ide the late Act 149 
9. Nor is it to be ſerved after the 
Jury are ſ worn 14144 
10. Nor is it a Superſedeas to an 
Execution begun before the Certiorari 
Ren 147 
11. It ought to be to remove both 
the Indictment and Conviction, where 
the Defendant is convicted ' 150 
12. But tis not proper after Con- 


or a Fine is to be ſet in B. R. 149 
13. It lies on a Judgment given b 


cians for male Practice, becauſe Er- 
ror does not lie 144 
14. But a Certiorars to remove a 


| rart before they are filed 


145 
2 


2 


15. Exceptions are uſuall 
Orders of Sewers removed . 
16. Note; The whole Body Com 
miſſioners of Sewers were laid by the 
Heels for refuſirig to obey a Certivrar, 
17. Where it iſſued to we 
Conviction of Deer-ſtealing, the Re- 
turn was quaſh, being imperfect 146 
18. On Removal of a Conviction 
for not paying the Duty on Cyder, the 
Return in Engliſh was allowed 165 
19. After Certiorari to remove In: 
uiſition of forcible Detainer, the 
Juſtices can'taward. Reſtitution 15t 
20. A Certiorari to remove an in- 
dictment againſt A. will not remove 
one againſt A. and 8. 146 
21. So if to remove all Orders a: 
gainſt 4. and B. omitting (or either 
of them) it will not remove an Or- 
der againſt 4; only 151 
22. So if to remove an Order touch- 
ing Foreign Salt, where the Order is 
touching Salt, omitting Foreign, ti 
not removed 145 
23. Alſo the Name of the-Pariſh 
in the Writ and that in the Order re 
moved muſt appear to be the ſame 
4 858 "_ 252 
24. For there ought to be no Va- 
riance between the Writ and the Or- 
der removed 145, 146, 151 
25. Alfo the Order itſelf muſt be 
returned in hæc verba, and not with 
cujus quidem Tenor ſequitur, Oc. 147, 
| | 493 
26. And the Return muſt be made 
by the Juſtices (to whom the Writ is 
directed) and not by the Clerk of the 
Peace | 4: 
27. Note; Orders of Juſtices arc 
not to be removed before the Time 
of Appeal expired 147 


See alſo Error 5 Habeas Corpus, and 
... 
Challenge 


D 
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Challenge. 


{all be directed to the other 


* be challenged the other 
| ibid. 

4. A Juror may be challenged in 
Criminal Caſes, if one of thoſe that 
found the Bill of Indictment 153, 
634 

5. So if the Priſoner can prove by 
others that- he ſaid he was Guilty or 
would be hang'd, Oc. 153 
6, So a Juror may on a Yorre dire 
be ask d whether he hath any Intereſt 
in the Cauſe, (5c; ibid. 
7. And in a Civil Cauſe, whether 
he has given his Opinion beforehand 
upon the Right, c. ibid. 
8. But he can't be examin'd to any 
Matter Criminal or Infamous to him- 
elf in order to a Challenge i bid. 


. 


4 Kr wh 


ror, that he hath been a Juror before 
in the ſame Cauſe 648 


Chancery. 


1. In Equity, Land agreed to be 
ſold ſhall go as Money; and Money 
agreed to be laid out in Land, as 
Land 154 


2. Land ſettled in Truſt to pay 


© © 2 w*_Aat ©... ad AS x 


Money is raisd, tho' miſapply'd b 
the Truſtees © | T7 4 

3. Where Lands are deviſed to pay 
Debts, even Debts barr'd by Statute 
of Limitations ſhall be paid there- 
with 154 

4. For they remain Debts in Equi- 
ty, and the Statute has not cxtin- 


_ 2 CT” > © 


. Dn a Challenge to a Juror for 
Favour, two of the Jury were ſworn 
8 Triets. See their Oath. Page 152 

2. Where two Perſons are Sheriffs, 
and one is challenged, the Venire 
ibid. 
So where two Coroners are, if 


9. Tis a good Challenge to a Ju- 


Debts is diſcharged as ſoon as the 


guiſh'd the Duty tho' it takes away 
the Remedy at Law Page 154 
5. A Truſtee buying in Debts for 
leſs than is due, ſhall not be allowed 
for the whole; aliter of one purcha- 
ſing in his own Right _ ibid. 
6. A Term created for a ſpecial 
Purpoſe, after that is determined is 
attendant on the Inheritance ibid. 
7. Remainder of a Term limited 
to Daughters after a Limitation in 
Tail, if the Eſtate- Tail was contingent 
and never took Effect, the Daughters 
ſhall take, otherwiſe not 156, 157 
8, A Term limited in Remainder 
after the Pather's Death in Truſt for 
railing Daughters Portions at Age or 
Marriage: When either happens, the 
Portions are to be raiſed in the Fa- 
ther's Life-time 159 
9. So where limited to take Effect 
in Caſe the Father dics without Ifſue 
Male by his then Wife, and ſhe dies 
without ſuch Iſſue in his Life-time, the 
Portions are to be then raiſed ibid. 
10. But in no Caſe ſhall the Por- 
tions be raiſcd before the Contingency 
on which 'tis founded 160 
11. A Bond given to refund Part 
of the Portion without the Father's 
(Husband's) Privity is void 156 
12. So a Covenant before Marri- 
age to releaſe the Wife's Guardian of 
all Meſne Profits ſet aſide within two 
Days after 158 
13. Lands were deviſed to 7. S. 
paying the Heir 20000 J. within wen- 
ty Years by ooo. per Auuum. The 
Heir entred for Nonpayment as a For- 
feiture, and the Deviſce relieved 156 
14. For wherever Equity can give 
Satisfaction for Breach of a Condi - 
tion they can relieve againſt a For- 
feiture ibid. 
15. And that for every 1000 J. not 
paid, the Heir or Legatce ſhall have 


Intereſt from the Time twas payable 


ibid. 
H 16. And 


A 


— 
— 


1 


the Executot agrees either expreſly or 
by Implication ibid, 


naney of the Truſt of a Term 138 
' 25, That a Jointenancy is an odi- | 


2 
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16. And no Deduction for any | 32. Chancery agit i 1 
Taves, becauſe it is not to iſſue or a- Lands be extra farbe 


riſe out of the Lands, but 1000. per 
Annum is given as a Sum in Groſs 
Page 156 

17. A Legacy is generally to be 
taken as a free Gifr,, and not as a 
Payment of a Debt 155, 508 
18. A Legacy to a Creditor greater 
or leſs than his Debt, how to be taken 
ibid. 
19. Payment of Intereſt to a Seri- 
vener on a Mortgage is good, if he 
has the Bond or Mortgage-Deed 157 
20. And ſo is Payment of the Ptin- 
cipal on a Bond, if he deliver up the 


Bond ibid. 


21. But 'tis otherwiſe of a Mort- 
gage, for thore ho has Authority only 


to receive the Intereſt | ibid. 
22, And if the Mortgagee agree tis 

good during his Life, tho the Scrive- | 

ner has neither the Bond nor Deed ibid. 


23. And ſo tis after his Death if 


24.. A Mortgage does not revoke 
a Will in toto, but fevers the Jointe- 


ous Thing in Equity ibid. 
26, Merchants Goods in the Hands 
of a Factor not liable to Debts of a 


ſuperior Nature 160 
27. Otherwiſe of Money in the 
FaRor's Hands 161 


28. Executor muſt pay Debts of a 
higher Nature after a Decrce quod 
Compitet, not after a final 507 

29. Injunction againſt pulling down 
a Caſtle granted againſt Tenant for 
Life diſpuniſhable for Waſte 161 

30. Bill there to forecloſe a Mort- 
gage admitted, tho' the Lands lay out 
of the Juriſdiction of the Court 404 

31. Non-Performance of a Condition 
precedent to the taking of an Eſtate 


See alſo Charitable Uſes, Desi 
Mortgages, Feaſts 8. Pie, 
Chaplain. 

r. The King's Chaplain Extraorgi. 
nary not eapable of a Pharality within 
21 H. 8. c. 13, 14 XZ Bn 

2. A Difpenſation is not neceſſary 
where the King preſents his Chaplain 
to a pms Benefice thid 

3. A Chaplain Ertraordimary has no 
waiting Time, Oc. but only his — 
enter d in the Book of Chaplains 162 

4. A Chaplain within 21 H. 8. muſt 
be retained under Seal, Go. ibid. 


And ſee Parſon, Vicar and Curate. 


Charitable Uſes, &c. 
1. To a Bill for Charitable Uſes 


all the Tertenants need not be made 
Parties 163 
2. Deviſe of Lands to Charitable 
Uſes not in Writing, or not having 
three Witneſſes is void ili. 

3. And the Statute 43 El. which 
favour d Appointment to Charities, is 
repealed pro tanto by the Statute of 
Frauds ibid. 

4. Deviſe to ſuperſtitious Uſes is 
void, but neither the King nor the 
Heir ſhall have it | ibid, 

5. But the King may apply it to a 
proper Uſe, i. e. as a Charitable De- 
viſe ilid. 

6. No Averment can be admitted 
of a ſuperſtitious Uſe by the Statute 
of Frauds 162 

7. But Deviſes in 'Truſt for ſuper 
ſtitious Uſes are diſcoverable by ln. 
formations in the Exchequer ibid. 

8. The Statute of Prauds did not 
bind the King as to Appointment of 


not relievable there; aliter if forfeited | 


I 231, 232 


{ ſtiti Uſt . 162, 163 
| ſuperſtitious Uſes, &c — 
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Churches, Chapels, Church- Mar- 


dens, &c. 


1. One that only occupies Lands 


Bells, Oc Page 164 
2, Inhabitants of a Chapelry- are 


liable to Repairs of the Mother- 
Church, unleſs exempt by Cuſtom 
x 164, 165 

3. Aliter where it is a late Erection 

in Eaſe and Favour of thoſe of the 
Chapelry 165 
4. By the Common Law the Pari- 
ſhioners are to repair the Church, but 
by Canon Law the Parſon 164 
5. The Pariſhioners are bound to 
repair the Church, but the Chancel 
is to be by the Parſon ibid, 
6. But in London the Pariſhjoners 
repair both Church and Chancel, tho' 
the Freehold is in the Parſon 165 
7. Church-Rates are to be aſleſs'd 
by the Pariſhioners, and not by the 
Church-Wardens (Vid. Fareſl.69.)ibid. 
8. Union of Churches was at Com- 
mon Law, 7. e. by Concurrence of the 
Parſon, Patron and Ordinary ibid. 
9. But Union of Pariſhes is by Sta- 
tute, vide Stat 23 Car. 2. c. 11. OC 
ibid. 

10. By Union of Churches the an- 
tient Church or Rectory, and the In- 
cumbency ſeems to be extinct ibid. 
11. Intire Neglect of going to 
— is puniſhable in the Spiritual 
rt 

12, But quere if one is ſuable there 
for not going to his own Pariſh- 
Church | 
13. Return to a Mandamu for 
ſwearing in a Church-Wearden being 
mlufhcient, a peremptory Mandamus 
was granted 
14. Pariſhioners cannot preſcribe to 
diſpoſe of Pews exclufive of the Or- 
dinary | 167 
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1 a Pariſh is taxable in a Rate for 


166 


ibid. 


ibid. 


Church of England, Religion, 
Diſſenters, &c. 


7, On Information for refuſing 
to take on him the Office of Sheriff, 
adjudg'd, Diſſenters are not exempted 
by the Toleration from doing what 
is neceſſary to qualify themſelves for 
Publick Offices Page 167 

2. Ergo not exempted from taking 
the Oaths and Sacrament according 
to 13 Car. 2. Gc. ibid. 

3. For the King has an Intereſt in 
the Perſons of his Subjects, and a 
Right to demand their Service 168 

4. And none can be exempted from 
the Office of Sheriff unleſs by Statute 
or by Charter ibid, 

5- The Toleration Act is a private 
Statute, and not taken Notice of by 
the Court unleſs pleaded ibid. & 574 

6. A Licenſe to a Diſſenting Mini- 
ſter inrolled in one County does not 
extend to another 572, 673 


Clerks of Aſſizze, the Peace, &c. 


vide Offices. 


Collaticn and Lapſe, vide Ad- 
vowſon, Biſhops, Preſenta- 


tion, &c. | 

Commiſſion, vide Authority. 
Commitment, vide Attachment, 
and Habeas Corpus. | 


Common. 


1, A Farmer is to be taxed for 
Common appendant in the Pariſh 
where the Farm lics | 16 

2, One may preſcribe for Com 
appendant to his Cottage tbid. 

3. How a Copyholder ſhall make 
Title to Common within or without 
the Manor 170 

4. Where it is out of the Manor, 
tho' he infranchiſe his Copyhold the 
Common remains I71 

5. But 


— ſ— — — — — . 
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5. But where within the Manor, it 


belongs to his Eſtate, and Infranchiſc- | 


ment cxtinguiſhes the Common (.) 
5 Page 171, 366 

Common Recovery, vide Re- 
| cover). 


Common Informer, vide Indict. 
| ments, &c. 


Computation, vide Age, Day 
and Term-Time. 
Condition. 

1. A Condition made impoſſible by 
the Act of God can't be broken 170 


2. See the Nature and Effect of a | 


Condition precedent 171, 231 
3. An Agreement that A. ſhall do, 
and for the doing B. ſhall pay, the 
latter is a Condition precedent ibid. 
4. But where a Time is fixed for 
the Payment, it will vary the Con- 
ſtruction 313 
5. A Relcaſe of all Demands will 
not releaſe a Promiſe unbroken, or 


a future Act 171 


6. A Condition is to be conſtrued 
as an Agreement according to the In- 
tent of the Parties 113, 171, 172 

7. Where a Condition is under- 
written or indorſed, if it be void the 
Obligation remains ſingle "” 09 

8. But where it is incorporated, and 
made one with the Lien itſelf, if it 
be impoſſible the whole is void ibid. 

9. Condition to exhibit an Invento- 
ry into the Spiritual Court before ſuch 


a Day, the Defendant in Excuſe muſt | P 


not only plead that no Court was beld, 
but alſo that he was there ready ibid. 
\ 10, Where a Condition is prece- 
dent to the taking of an Eſtate, Non- 
performance differs from a Forfeiture 
thereof in Equity 231, 232 


See alſo Obligation, 
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Confeſſion: 


1, A Verdict for the Plaintiff ſ 
ſide, and Judgment entred by Gor 
feſſion on the Matter of the Plea 

2. After a frivolous muy 2 
may be entred as by Confeſſion, alirer 
if only miſpleaded ibid. 


Confirmation. 


A new Charter may be uſed as a 
new Grant, or as a Confirmation 168 


Conqueſt, vide Law. 
Conſent, vide Agreement. 


Conſideration, vide Aſumpſit 
and p. 422. 


Conſpiracy. 


1, A Conſpiracy, though nothing 
done in Purſuance of it, is an Offence, 
and that whether it be to charge one 
with an Offence Temporal or Spiri 
tual 174 

2. And the bare meeting and con- 
ſulting to charge falſly an innocent 
Perſon is indictable ibid. 

3. And in the Indictment it need 
not be averrd that the Party is inno- 
cent, for to charge falſly is — 

ibid, 

4. The Venue therein muſt be where 
the Conſpiracy was, and not where 
ut in Execution ilid. 
5. And Confederacies, (5c. are one 
of the Articles to be inquir d in thc 


Commiſſion of Oyer and 7 * 
d. 


Conſtable and Marſhal, vide 


Marſhal. 
"ow Conſtables 
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Conſtables. 


1. The High Conſtable was an Of- 
ſcet at Common Law before the 
cat. of Winton, as well as the Petty 
Conſtable Pape 175, 581 

2. And are Officers to the Juſtices 
of Peace as the Sheriff is to the Court 
of B. R. (9) | ibid. 

3. Both High and Petty Conſtables 
ire removeable, and the Juſtices in 
Seſſions are the - beſt Judges of that 
Matter 150 

4. A Conſtable choſen at the Leet 
is bound to ſerve under a Penalty 


175 

5, But ſuch Penalty can't be di- 
train d for, /ans expreſs Cuſtom ibid. 
6. Regularly he is to be choſen in 
the Leet or 'Turn, but may be in a 
Corporation by Cuſtom 502 
7. Seſſions of the Peace may ap- 
point a Conſtable ibid. 
8. The Conſtable of 4. takes an 
0ath (on Sale of a Diſtreſs) in B. and 
held well 247 
9. If a Warrant be directed to a 
Conſtable by his Name, he may exe- 
cute it out of his Precinct 176 
10. He is indictable for neglecting 
bis Duty required either by Common 
Law or Statute 380 


Confirudtion of Words, &c. vid. 
Expoſition. 


Conſultation, vide Prohibition. 


Contempt, vide Attachment, 
Page 429. 


lntradts, vid. Agreement, Bar- 
gan and Sale, Breach, &c. 


| 
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Continuance and Diſcontinuance. 


1. A wrong Concluſion of Prayer 
of Judgment in a Replication makes 
a Diſcontinuance Page 177 

2. If a Plea to the Whole anſwers. 
but to Part, the whole Plea is naught, 
and the Plaintiff may demur ibid. 

3. But if a Plea to Part anſwers on- 
ly to Part, 'tis a Diſcontinuance, and. 
the Plaintiff muſt take Judgment for 
the reſt | 94, 177 

4. And where the Plea is only to 
Part, if the Plaintiff don't take Judg- 
ment for the reſt, it makes a Diſcon- 
tinuance 180 

5. See where Iſſue is joined to Part, 
and Demurrer to the Reſidue, after 
divers Continuances a Diſcontinuance 
recorded | ibid. 

6. 'The Plaintiff can't diſcontinue 
after a Rule for Judgment for the 
Defendant 179 

7. Yet a Diſcontinuance may be by 
Leave of the Court after a' Special 
Verdict, not after General 178 

8. Statute 32 H. 8. c. 30. extends 
to all Diſcontinuances, as well of 
Court as Proceſs, both in inferior and 
ſuperior Courts 177 

9. Continuances are not entered in 
B. K. till the Plea-Roll is made up 
(Vide 420) 179 

10. Outlawry of the Plaintiff be- 
tween Action brought and Plea plead- 
ed, need not be pleaded puis darrein 
Continuance 178 

11. The Plea puis darrein Continu- 
ance is a Waiver of the Plea in Bar ibid. 

12. A Penire returnable 23 Ofober, 
and the Diftringas teſted the 24th, is 
Diſcontinuance 51 

13. If a Defendant makes a Diſ- 
continuance by his Demurrer, the 
Plaintiff may either take Judgment 
or join in Demurier 4 
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14. A Demurrer in Bar to a Plea 
in Abatement makes a Diſcontinu- 


ance | Page 194, 218 | 


15. So does a Demurrer to a De- 
murrer ( 0.) 219 
16. Several Bars may be pleaded to 
ſeveral Parcels of a Debt on Bond 180 
17. Of Diſcontinuances in Reple- 
vin, oide 3, 93, 94 
What may be laid with a Continu- 
ando, vide Nuſance and Treſpaſs. 
See alſo Amendment, Departure, 
Feofails, Pleas, &c. 


Convictions. 


1. A Summons is neceſſary in all 


ſummary Convictions 181 | 


2. Where the Time therein is im- 
dle it is no Summons ibid. 
- 3. In Convictions on 43 Fl. for cut- 
ting Trees in the Night, their Nature 
and Number muſt be ſhewn ibid. 

4. A Plea of Title to ſuch Convicti- 
on ſhall not be receiv'd,per 3 contra Holt 
and Sr. John's Caſe, 5 Ch. denied 182 

5. On Conviction of Deer-ſtealing 
each Offender forfeits 30 J. the Statute 
being reſpectively forfeit ibid. 

6. In Convictions before Juſtices 


| what appears upon Evidence will not 


ſupply a Defect in the Charge 385, 686 
7. Tis the Conviction of a Crime, 
and not the Puniſhment, that makes 
the —_—_ 689, 690 
$. On Conviction of Forcible De- 
tainer the Defendant refus'd to be 
bail'd | 106 
See alſo Indifiments. 


Conuxance of Pleas. 


1. See the Manner of demanding 
Conuzance of Pleas, and the Method 
of Entry thereof 148, 183 


2. An immemorial Uſage ought to | 


be ſhewn, and then an Allowance in 
B. R. or Eyre 184 
84 + 


—_—_— 


| their Lives, Habend ſucceſſive, Ot. a 


render, and the Surrenderee's Title 


3. And the Record of ſuch Al. 
ance muſt be produced * 
4. In Ejectment for Lands in the I, 
of Fly, after Non cup plcaded 
Suggeſtion of -Conuzance was entered 
on the Roll without any Nient dedir 
or Confeſſion of the other Party 5 
held well | : ib; 


See alſo Courts inferior, Franchi. 
fes, &e. | 


Coparceners, vide 7ointenant, 


 Copyholds and Copybolder 


1. A Writ of Right lies not of Co- 
pyhold Lands 186 
2, Steward of a Copyhold Manor 
may take Surrenders out of the Manor 


18 
3. Surrenderce of a Copyhold ; 
within the Equity of the Statute 32 


H. 8. c. 3. 185 
4. An Admittance relates to a Sur- 


begins from thence ibid, 
5- Equity ought only to ſupply a 
Surrender againſt the Heir in Favour 
of a Son or Daughter, Gc. 187 
6. Cauſes of Forfeiture of Copyhold 
Lands do not deſcend to the Heir 186 
7. Tenant for Years makes a Feot- 
ment, tis a Forfeiture; not ſo where be 
makes a Leaſe for a longer Term 187 
8, Copyhold Lands are Parcel Ma- 
nerii, Freehold Lands are held ut de 
Maner io. Nota. | 186 
9. Cuſtom in a Manor to grant 
Lands by Copy to two or three fo 


Grant to A. Habend to him for the 
Lives of A. B. and C. is warranted 
by the Cuſtom 188 

10, 'If a Copyhold Tenant pur d. 
ter vie, dic, the Lord ſhali enter, and 


| there is no Occupancy ibia. 
11. For 
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11. For Occupancy is only to ſup- 


ply a Freehold Page 189 
12. Alſo Rent to 4. par auter vie 
ceaſes by A. s Death ibid. 


13. The Act of a Copyholder can't 
alter his Eſtate in Prejudice of the 
Lord ibid. 

14. Copybolds are included with- 
n an Exception of Demeans of the 
Manor | 14 

Coroner. 


1. Where there is but one Sheriff, 
and he challenged for Favour, the Ve- 
nire, c. muſt go to the Coroners 1 5 2 

2. But if two Sheriffs are, and but 
one only challenged, it muſt iſſue to 
the other Sheriff \ ibid. 

3. So if two Coroners are, and one 
is challenged, the other muſt 2 

ibid. 

4. If a Coroner's Inqueſt be quaſh'd 
he muſt make a new one, ſuper viſum 
Corports 190 
5. But if a Melins Inquirendum be 
on a Male ſe geſſit of the Coroner, the 
Inquiry muſt bo before the Sheriff, or 
Commiſſioners upon Affidavits; for 
none but the Coroner can inquire /#- 
per eiſum Corporis ibid. 

6. He may cauſe the Body to be 


dug up ſoon after the Burial, but not 


a long Time after 377 
7. See a Coroner's Inqueſt quaſh'd 
becauſe the Wound not ſet forth, nor 
that the Party died of it ibid. 
See alſo Indidt ments. 


Corporation. 


1. Elections, & c. to be made ori- 
ginally by the Body at large, may by 
Ulage and By-Laws be reſtrain'd to a 
ſle& Number 190 

Alſo the Election may be in one Bo- 


dy, and Approbation in another 436 


2. 'The Surrender of a Charter of 


lneorporation is void without Inrol- 
ment 191 


3. Where Members under & good 
old Charter join with Members un- 
der a new bad one, their Acts ate 
void Page 191 
4. A Corporation muſt have a 
Name either expreſs'd in the Grant 
or implied in the Nature of the Sm 

| ibid. 

5. They may do an Act upon Re- 
cord without their Common Seal, 
but not in Paix 192 

6. At Common Law no Officer 
was bound to ſign a Return ibid. 

7. They may make a Fraternity, 
and alſo By-Laws to bind Strangers, 
for publick Convenience hid. 

8. See the Difference between a 
Corporation and a Fraternity 193 

9. They may ſue by their Name 
of Incorporation, notwithſtanding an 
expreſs Power to ſue by another 434; 

451 

10. A Corporation aggregate ma 
appoint a Bailiff to Altran, Oe. wick 
out Deed 191, 467 
See alſo By-Laws, Cufioms, Frau- 

chiſes, London and Mandamus. 


Cofts. 


1. Full Coſts are allowed in Treſ- 
paſs where done clamando titulum, or 
the Freehold be in Queſtion 193 

2, The King pays Coſts for Amend- 
ments but not for going on to Trial ib. 
3+ But where therc is a Proſecutor 
he ſhall pay it in both Caſes ibid. 

4- No Coſts are allow'd on Demur- 
rers to Pleas in Abatement to cither 
Plaintiff or Defendant 19 

5. Information againſt three, an 
one only acquitted, he ſhall not have 
Coſts on 4, 5 V. & M. c. 18 ibid. 

6. Coſts taxed upon a Certiorari, 
are to be only the Coſts in B. R. 55 
7. Proſecutor can't move to ag- 
gravate the Fine after his Accepting 
Colts | ibid. 

8. See 
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Condition, tis forfeited by the Breach 


MEELES . 


8, See an Expoſition of the Rule 
for putting off Trial upon Payment 
of Coſts Page 11 

9. Note; Iſſues are never eſtreated 
by ſpecial Rule, unleſs in extraordi- 
nary Caſes 55 

10. See exemplary Iſſues ordered 
to be return'd againſt the E. I. Com- 
pany | : +92 

Sce alſo Damages, and Fines and 

Amerctaments. | 


Cottages and Inmates. 


I. Sce the Deſcription of a Cottage, 


Curtilage, Meſſuage, Gc. 169 
2. And that the Stat De Extenta 
Manerii ſays a Cottage contains a 
Curtilage, &'c. ibid. 
3. 'The Ordinance de Terris Menſu- 
randis is an Act of Parliament 195 


Covenant. 


1. A. lets a Houſe excepting two 
Rooms, and is diſturbed therein, Co- 
venant lies not 196 

2. Aliter if excepting a Paſlage 
thereto, and he be diſturbcd in — 

N ibid. 


ho 3- Where a Bond or Covenant to 


indempnify is made before the firſt 


4 $2 197 
4. liter if given afterwards, or to 
indempnify againſt a fingle Bill ibid. 
5. Aſſignee is not liable to a Breach 
incurr'd before Aſſignment 199 
6. Tho' Covenant may be brought 
on a Deed-Poll, yet none can bring 
it unleſs named in the Deed 197 
7. Covenant to diſcharge from 
Taxes tends only to ſubſequent Taxes 
of the ſame Nature, not of different 
Natures | 198 
8. Grantee of a Rent-Charge can't 
bring Covenant againſt Aſſignee of 


the ſame Land ibid. 


4 


enant j 
bſequent 5 
where not 2 be oy 
10, Where a Conveyance 
is void, ſo as no Eſtate paſſe,” —_ 
pendant Covenants are void alſo vaſt 
11. Aliter of Independant 4 
nants tbid 
12, 'That a Covenant to repair runs 
with the Lands, and the Reaſon there- 
of vide 31 
13. What Words will make a G 
venant joint or ſeveral 393 
14. See the Caſe of a Mortgagee' 
covenanting that the Mortgigor ſhall 
quietly enjoy till Default of Pay: 
ment, Cc. | 245 
Sce alſo Aſſignment and Breach 


9. Diverſit where a 
avoided by Fl * 


Counties Palatine, vide Pala. 
tine Counties. 


Courts, and Inferior furiſ 
dlictions. 


1. Power to examine, hear and pu- 
niſh is a Judicial Power 200 
2. A Court that has Power to fine 
or impriſon is a Court of Record ibid. 
3. All Miſdemeanors of Judicial 
Officers are Contempts of B. R. 201 
4. See the Proceedings and Proceſs 
of inferior Courts, and of puniſhing 
Jurors there thid, 
5. See an Attachment againſt a 
Judge of a Corporation-Court for 
granting a new 'Trial 201, 650 
6. In a Preſentment in a Court 
Leet, 'tis not neceſſary to ſhew how 
nor quo Jure the Court is held 200 
7. Where the Juriſdiction of 4 
Court is limited in Things, and they 
hold Plea of other Matters, all is 
yoid 202 
8. Aliter where limited to Perſons. 
For there if the Defendant does not 
plead to it, he is eſtopp d — 
9. 
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9. So where a Matter is averr'd to 
be within the Juriſdiction, if the De- 
endant does not plead to the Juriſ- 
Aion he is eſtopped Page 202 
lo. An Officer executing Proceſs of 
nferior Courts is juſtified though the 
Cauſe be out of the Juriſdiction, ex- 
cept it appears to be ſo 201 
11. A Judgment of a ſuperior Court 
b only voidable, but of an Inferior 
Court if they exceed 'tis void 674 
12. Nonew Trial in Inferior Courts 


| | 650 
See alſo Juriſdiction, Marſhal, Uni- 
over {it ies : 


Cuſtoms. 


1, A Cuſtom tho' apparently ſub- 
ſequent to another may be alſo laid 
Time out of Mind; for Cuſtoms are 
not coeval 293 
2, A Cuſtom that none ſhall Trade 
n a Town beſides Perſons free of the 
Gilda Mercatoria there, O. If good 
in any except London 203 
3. See the Difference as to ſuch a 
Cuſtom between London and other 
Cities 204 
4. Antiently the King's Grant to 
have Gildam Mercatoriam made the 
Town a Corporation ibid. 
5- This Action ought to have been 
brought by the Guild or W | 
ibid. 
6. See the Difference between ge⸗ 
neral Cuſtoms whereof the Law takes 
Notice, and ſpecial Cuſtoms which 
muſt be pleaded, oide 184, 243 
7. For Cuſtoms of Copyhold Ma- 
nors, vide Copyhold 


See alſo By-Laws, Corporation 
London and Univerſities. : 


Cuſtos Rotulorum, vide Offices, 
CC. 


De TABLE. 


2 —ñ— re. 8 


Coſts ; tho' the Damages under 


»* 


a D 
Damages. 
15 that give Coſts are to 
be taken ſtrictly Page 205 


2. By 2 V. M. I. 1. c. 5. The Plain- 
tiff ſhall recover treble Coſts as well 
as treble Damages ibid. 

3. Where a Statute gives a Penal- 
ty to the Party grieved he ſhall have 
Coſts; contra if to the Informer 206 

4. In Caſe for Slander with ſpecial 
Damage, the Plaintiff ſhall have full 
40. 
| ibid. 

5. The Court are bound by the 
Clauſe in 21 Jac. c. 16. for increaſing 
Coſts, but the Jury not 207 

6. In Treſpaſs for taking, driving 
and wounding his Sheep, the Plaintiff 
ſhall have. full Coſts 208 

7. See the Conſtruction of 22, 23 
Car. 2. c. 9. of certifying for Coſts 

206, 208 

8, Upon a Recognizance of Bail 
no Damages can be given occaſione 
dilationis Executionis 208 

9. Husband and Wife declare upon 
an Indeb Aſump to them as Executors, 
on Nonſuit they ſhall pay Coſts 207 

10. Upon a Nonſuit in Replevin 
for a Diſtreſs for a Poors Rate, if the 
Jury omit to inquire of Damages, it 
may be ſupplied by Writ afterwards 

| | 205 

11. Treſpaſs for entring an Houſe 
and aſſaulting, c. the Aſſault, c. 
may be laid by Way of Aggravation 
of Damages 642 

See alſo Coſts. 


Day, Date, and Delivery. 


1. The Day of the Delivery of a 
Deed is the = of the Pate, tho 
there is no Date ſet foith 76 

K 2. 


Rent became 


2. If a Deed bear Date one Day, 
and be delivered another, it was real- 
ly dated when delivered Page 76 
3. But as to the Clauſe geren Dat 
Oc. it ſeems otherwiſe, and differs 
from a Datu or cujus Dat Cc. ibid. 
Et vide p. c 463 
4. If an Award be pleaded with- 
out Date, it muſt be computed from 
the Delivery f. 76 
5. An impoſſible Date is no Date, 
and a Plaintiff muſt declare of the 
Time of making, G&W. 463 
6. A Leaſe to Commence a Datu 
includes the Day of the Datc, per 3 
contra Treby Ts 413 
7. A Deed datcd in Figures with- 
out uno Domini, &c. good, &c. 658 
8. Leſlor dying on the Day the 

h payable (i. e. before 
Sun-ſet) it ſhall go to the Heir, not 
the Executor 57 
9. Inſurance of As Life for a Year, 
A. dies on the laſt Day thereof, the 
Inſurer 1s liable 625 


Sec alſo e and Term-Time, Cc. 


Debt. 


1. Debt lies for Sheriff's Fees of 
executing an Elegit 209 
2, It lies in the Marſbalſea on a 
Judgment had in B. R. ibid. 
3. In Debt for Rent on a Leaſe at 
Will Occupation muſt be ſhewn ibid. 
4. In all Caſes where Debt lies an 
Indebitatus Aſſumpſit will lie, ſed non 
econtra 23 
'5. Where the ſame Hand is to re- 
ceive that ought to pay, is an Ex- 
tinguiſhment of the Debt, ide 305 


Deceit. 


1. It lies on Warranty of a Horſe 


; ly, (Fc 


of alledging by whom committed cu- 
red by pleading Non eft Fadtum 37 


to be ſound that wants an Eye, Gc. 
| | 210 


4 
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2, Where tho Seller has the Poſte. 
ſion of Chattels, the bare affirmin 
them to be his makes 3 Warranty 
* Pa 

3. Aliter where he has not Pace 
for there is room to queſtion his Title 
and Caveat Euptor 211 

4. But ſuch Affirmance is no War. 
ranty in Sale of Lands, whether the 
Seller be in or out of Poſſeſſion ilid. 

5, Deceit lies for affirming to a 
Purchaſor that the Rent is more than 
it is | ibid. 

6. Deceit for a Fine levied of An- 
tient Demeſne lies againſt the Heirs 
of the Conuzor and Conuzee after 
five Years, becauſe it was merely 
void ; 210 


Declaration, p. 22. 


1. See the Diverſity between char- 
ging a Priſoner with the Declaration 
in Term- Time and in the Vacation 

213, 214 
2. In Caſe for maliciouſly holding 
to Bail, the Declaration is to recite 
the Sum due and the Proceſs ſpecial- 


| I5 

In Conſideratione inde ſuper ſe 
e not ſaying the Deßedan 
Aſumpſit, held well after Verdict 26 
4. Miſtakes in a Declaration cant 
be taken Advantage of on a Plea in 
Abatement 212 
5. In Narr' by Adminiſtrator, want 


6. On Adminiſtration granted du. 
ring the Abſence of J. S. the Nur 
muſt aver that J. & is abſent 4: 

7. Declaration for keeping Bull 
uſed to run at Men, is naught after 
Verdict, without ſcient or ſcienter 662 

8. On the Statute of Hue and Cr), 
the Declaration need not ſet forth 
the Oath to be taken before a Juſtice 


of Peace of the Hundred 614 
9. Declare 
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9. Declaration coneluded contra 
ſruam Statuti well, tho' ſome of 
the Matters are not within the Sta- 
tute Page 212 

10. Two Counts in a Narr' for 
Things of the ſame Kind not averr'd 
to be different, well after Verdict 

213 

11, What Declarations are cured 
by Verdict, vide Verdifts and 364 

12, Declarations in Opare Impedit 

Agreement by Indenture be- 
tween Jointenants to preſent by Turns 


change, vide 128, 131 
14. How to declare on a Bond da- 
ted beyond Sea 660 
15. See the Difference of declaring 
on Words ſpoken and Words written. 
| 661 
16. How to declare in Iadeb A 
ſump' for a Negro ſold 666 
17. How to declare in 'Treſpaſs Vi 
6 Armis, vide 636 
18. A Declaration in Ejectment 
muſt ſhew the Quantity of each Sort 
of Land 254 
19, Where the Count ſhall abate 
for Repugnancy 4 $0 
20. See a Declaration on Copyhold 
Land, not ſaid ad voluntatem Domi- 
nj held well after Verdict 364 
See alſo Recognizances, 1 and 2. 


Deeds and Charters. 


* „ — o it. A.avt - 


Perſon, ſigning and ſealing makes 4. 
a Party tho' not named therein 214. 
2. Where one is bound by Deed to 
do an Act, of which he is to give No- 
tice, tho" the Notice is diſpenſed with 
by becoming impoſſible, yet the Act 
muſt be done ibid. 
3. Upon Nom eft faltum found a- 


nx x mw La | mas = 


v - 43] 
13. Declarations on Bills of Ex- 


1. Where a Deed runs in the firſt | 


gainſt a Deed it may be 1 in Court, 


aliter if on a collateral Iflue 215 


4. Where the Deed or Writing is 
only produced as Evidence, and the 
Action not founded on it, the Defen- 
dant can t have a Copy Page 215 

J. An Obligation deliverd by 4: 
to C. to the Uſe of B. is a Deed till 
B. refuſes | «LO 

See alſo Obligations, Oyer and Re- 


leaſes. 
Deer- ealing, vide Conwictions, 
Indictments and Principal. 


Default. 


1, Where a Defendant makes De- 
fault at Nift Prius, no Judgment can 
be given for him, nor Repleader a- 
warded | 216 

2. In perſonal Actions the firſt De- 
2 —_ and the ſecond after «1 
ue join'd is perempto ibid; 
3. Where upon Default after Iſſue 
join'd the Inqueſt ſhall be taken by 
Default, and where Judgment may 
be givcn ibid. & 217 

4. But in Appeal of Rape, if after 
Iſſue join d the Defendant makes De- 
fault, there ſhall be neither 217 

5. Default may be waved in real 
Actions, not in Perſonal bid. 

6. The Day of Niſi prius not be- 
ing the ſame with the Day in Bank, a 
Default at Nſi prius can't be waved 


at the Day in Bank | ibid. 
Defeaſance, vide Releaſes. 
Defence. 


A Plea without Defence may be 
refuſed, but is made good by Accep- 


tance 217 
See alſo Pleas, &c. 
Requeſt. 


Demand, &c. vide 


Demurrer. 
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Demurrer. 
1. Demurrer to a Declaration in 
Trover de duobus fulcris, Cc. Plain- 
tiff may releaſe Damages as to that 
| Page 218 
2. Demurrer in Bar to a Plea in 
Abatement is a Diſcontinuance 218, 
| 220, Vide 93, 94 
3. But Iſſue being join d on another 
Promiſe, the Demurrer was ſtayed 
and may be cured by Verdict 218 
4. Demurrer to a Demurrer makes 

a Diſcontinuance (ſed O.) 219 
5. A Demurrer for Duplicity muſt 
ſhew wherein ibid. 
6. A Demurrer may be to Part, 
and Iſſue to the other Part 218, 219 
7. No Demurrer can be in Abate- 
ment, and if there be, the Court will 
give final Judgment 220 
8. If a Defendant makes a Diſcon- 
tinuance by his Demurrer, the Plain- 
tif may cither take Judgment or 
join in Demurrer 4 
9. See Judgments on Demurrers 
402, 403 


See alſo Effoppel, Pleas, &c. 
Demizens, vide Aliens. 
Deodands. 


1. Where ſeveral Things move ad 
Mortem, they are all Deodands 220 

2. As where a Cart overturned 
and threw a Perſon from it before the 
Wheels of a Waggon which ran over 
the Man, and kill'd him, both the 
Cart and the Waggon and all the 
"Horſes of both are Deodands ibid. 
3. So if a Tree fall on the Branch 
of another Tree which breaks and 
kills a Man, both are forfeited ibid. 

4. So if a Horſe throws a Man in 


Wheel 


a River which carries him down to 
4 


a Mill where he is Kill'g with the 


| Page 229 
Departure. 


1. In Treſpaſs to a Juſtificat; 
Diſtreſs, if the Pha — by 
Abuſe, 'tis no Departure 221 
2. So in Treſpaſs, if the Defendant 
juſtifies on the Day in the Narr, the 
Plaintiff may alledge another Day in 
his Replication 222 

3. And ſo he may in und ii 
For the Time is but Circa; 
and if the Defendant force him to 
vary tis no Departure 223 

4. Nor is a varying from that which 
is not materially alledg'd any De- 
parture 222 

5. But where Performance is plead- 
ed, and Matter of Excuſe is after- 
wards ſet forth in the Rejoinder, 'tis a 
Departure 221 


Deputy, vide Authority. 


Detinue. 


1. An Action of Detizue will lic 

for Goods forfeited, ſee the Reaſon 

223 

2. Detinue of Charters no Plea in 

Dower after Imparlance 253 
See alſo Action, in General. 


Devaſtavit, vide E xecutor. 


Dewiſe. 


1. No Conſtruction or Implication 
to be admitted againſt the exprels 
Words of a Deviſe 226, 227 

2. And where a particular Eſtate 
is expreſly devis'd, a contrary Intent 
is not to be implied from ſubſequent 
Words 236 
3. Expr 
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ah operatur (in Margine) Page 233 
4. The Teſtator's Intent is to be 
ollected from the Words of the Will, 
id not extrinſicx Circumſtances 235 
z. And Words in a Will that are 
ood Senſe in themſelves, are not to 
x tranſpoſed ea tic 
65, And the legal Senſe of the Words 
i to be taken, if a contrary Senſe be 
ot manifeſtly implied 
1. The Word (Granted) in a Will 
:onſtrued as if it had been, agreed to 
r granted _—_ 
S. Note; Matter that cannot 
pear till found, when found is not to 
de regarded in the Expolition of 
a nn 
9. What Words in a Will give only 
an Eſtate for Life, and what a Fee, 
without Heir? ibid. 
10, The Words all my Eftate, in a 
Will, 
Teſtator's Intereſt therein 
11. So, 1 give all my Eftate, Right, 
Title and Intereſt in, &c. and alſo 
the Houſe called, &c. gives a Fee in 
the Houſe I — 
12. So the Words, ehatever elſe I 
hace not diſpoſed of, will carry a Fee 
in a Will 0 239 
Iz. So a Deviſe to JA. for Life, and 
then to be at her Diſpoſal, &c. gives 
in Eſtate for Life with Power to diſ- 
poſe in Fee ibid. 
14. See the Difference between a 
Power appendant to the Eſtate, and 
where it is collateral 240 
15, Yet a Deviſe of all the Lands I 
ſhall have at my Deceaſe will not paſs 
Lands purchaſed after the. Deviſe 237 
16. But it ſeems otherwiſe in De- 
nes of Chattels and Perſonal Eſtate 
vide ibid. and 238 
17. A Deviſe of a Term of Years 
t ſeveral ſucceſſively for Life, after 
ill are dead, the Deviſor's Executor 


236 
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ap- 


paſs both the Thing and all the 
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yr 
18. A Deviſe to the firſt Son of 4. 
(4. having none at that Fime) is void 


we Fe ge 229 
19. But a Deviſe to an Infant in 
Ventre ſa Mere, is good, becauſe in 
eſſe l ee 230 
20. Deviſe of the Rents and Pro- 
fits of Lands to 4. to be paid by the 
Executors, is'a Deviſe of the Lands 
to . eat ol, Gut 
21. Limitation of a Term to 4. 
and the Heirs of his Body, and if he 
dies ſazs Iſſue, living B. then to B. 
& good” 20 | 2257 
22, Deviſe to 4. and B. and their 
Heirs, and the longer Liver of them, 
equally to be divided between them 
and their Heirs, makes a Tenancy in 
Common 226, vide 391 
23. A contingent Remainder muſt 
veſt during the particular Eſtate, or 
eo inſtante that it determines 228, 238 
24. Ergo a Remainder to the right 
Heirs of J. S. is void, if the particu- 
lar Eſtate determines in the Life of 
Fob | 238 
25. A Deviſe to A. for fifty Years 


4 | if he ſo long live, Remainder to the 


Heirs Male of 4. Remainder to B. 
the laſt Remainder takes Effect pre- 
ſently, becauſe the firſt Remainder 
was void 226 

26, A Deviſe to A. for Life, and if 
he have Iſſue Male, then to ſuch Iſſue 
Male and' his Heirs ; and if he die 
without Iſſue Male, to B. and his Heirs; 
A. has but an Eſtate for Life,and both 
Remainders are contingent 224 

27. Note; There may be a Poſſibi- 
lity of Reverter where no Remainder 
can be limited (vide ſupra N* 17.) 


231 
28. A Deviſe by the Father to the 
Son and his Heirs for ever, and for 
want of ſuch Heirs then to the Right 
Heirs of the Father, is an. Eſtate- 
Tail int he Son © 4 


hall have the Reſidue 231 
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ho. Doe to J. if B. a Stranger 
Saen duc, 
ibid. 


79 5 Aliter if were Tenant in 

Te muy Remainder to the Dis: 
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$3 See the three Kinds of Execu- 

tory Eſtates, and within what Time 
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an Executory Eſtate * to ariſe |. 


229 

33- A Limitation per derba de prov 
ſenti will make an Executory Deviſe; 
Hiter if per werba de fut uro 226 

34. 4. having two Daughters, one 
has a Son and dies, A. deviſes Lands 
to the Son, he takes by the Deviſe, 
and not by Diſcent 242 


Ses alſo F xecntors, L.ceacies,Uſes g. 
and Willi. 


Diocefe, vide Adminiſtrations, 
Biſhops, &c. 


Diſcent. 


1. A Diſrent which tolls Honey 
muſt be immediate 

2. And Coverture to avoid ſack 
Diſcent muſt be continual ibid. 
3. Where the ſame Eſtate is divi- 
ſed to one which he would have 4 
ken by Diſcent, he is in by the 
ſcent notwithſtanding the Poſſibility 
of a Charge 241 


4. Yet J. having two Daughters, | 


one has a Son and dies, and then 4. 
deviſes to the Son, the San takes mn 
whole by the Deviſe 

5. And there cannot be a Dice 
. a Moiety to one Coparcener as 


i 


emainder to the Son 


ec, is 8000 becauſe it al- 


int e Courſe of Diſcents 


is an Exccutory 1 e- 
nergl Cuftoms of which the Law n) of 


Heir ibi 
- 


d. 


6. Borough Engliſh Land 
to the Nope eee geben 
. 243 


For. "where, Cuſtom mak 
Hel the Law pes all neden 


8, But a Difference is Een 


Notice and ſpecial ae 
See alſo Heir. a 


Difoninuanc of Eftates, 


+ Tenant, jn 9 35 levies a Fine 
to 5. for B. $ Life wit Warranty „and 
after levies à Pine to the Uſe Ve by 
and his Heirs with Warranty 244 
2. The firſt Fine was 2 Diſconti- 
nuance, but it was only a Diſconti- 
nuance during the Life of B. ibid. 
3. For a Diſcontinuance remains 
no longer than the wrongful Eſtate 
that cauſes it ibit 
4+ Nor could the ſecond Fine in- 
hs the Diſcontinuance, becanſe 
thereby the Eſtate return d W . 
the Conuzor | | 
5. And if the ſecond Fine had a 
to a Stranger, yet during the Life of 
the firſt Conuzee, it made no Diſcor- 
tinuance ibid. 
6. There may be a Diſcontinuance 
which turns tha Eſtate to a Right, 
and not take away Entry uy 


ibid. 


Diſcontinuance of Attion and 
Proceſs, vide Continuante, 


&c. and p. 218, 219, 329 
Diſſeiſe and Seiſin. 


agee Covenants that Mort 
gagor ſhall quietly enjo Jas Default 
of MATES and then 145 


After ſuch Aſſignment ml 
gor is only Tenant at 4 Sulferance b f 


1. Mortga 


D 


lis continuing in, Pollen docs. not 
um tha Term to a Right, nor make 
F W 
Entry in Eicctment iy not 
4 Na Entry, nor all it avoid a 
Fne or make A {Sei ha... 445 
4. A bare dry on anqat 
out an Expulſion makes only ſuch a 
Kili, that the 70 Keb adjudge him 
n Poſſeſſion b 5 095.908 the Maar, 
ut not Work a im 
ö Where an Office is a F hs 


the Denial of Fee is a Diſſeiſm 333 
oe alſo Entry Fg 


LY 


Diſenters vide Church of oy 
ang and Univerſi Hes, | 


Diftreſs. 


1» What Things are anna 1 | 


not, ide 
z. An Anchar and Sails. of 4 Ship 


ae diſtrainable for Port Duties Ws 


z Yet Goods deliverd to a Trade 
25 to be manufactured are nat for 
ent 
4. Nor Goods delivered to a cams 


— Carrier that carries them for 
re 


the Owner may reſcue. before Im 
pounding, not after 
6. Where A Diſtreſs eſcapes, the Di 
ſtrainer can't bring. Treſpaſs, unleſs 
ſhewn to be without his Default 248 
7. But if tho Diſtreſs dies after ta- 
be he. may, have Treſpaſs for rt 
mage-fea ſant, 
8. Where the Law gives a Diſtreſs 
publick Benefit the Officer may 
379 
pt On a Diſtreſs. in two Hundreds 


In different Counties, the Oath on Sale 


er with- 


250 


5. Where Diſtreſs is without Caul 


Page 245, 746 | 


] 


———— —ſ— — 
may be adminiſtred by the Conſtable 
of either Page 247 


2 alſo Damages, . and 
| Areſpaſs 


Den 2 


1. Brothers Gtandobildren cannot 
ſhare with Brothers Children 250 


2, Aunt nat intitled to fharg/with 


Rana, the later being or 

of Kin 

3. Any Perſon intitled. te a Diſtt 

bution, may ſue an Adminiſtrator. in 

Fe * Court, to account, 4 
bt 


4,8 Seo the old Law of bare 
an Inheritances 
b — | 


5. And ſee how far Eſtates 
ter die are Aſſets and diſtrib. 

Ses alſo liier ad Ex 
ecutor p. 


Doves vide Apprtionnent 
Dower. * 42 a 


1. A Femme ſhall bo ęndowed of the 
Capital Meſſuage or C ut Barone, 
except of a Feugal Barony. 233 

2- But at this Day thete are no 
Feydal Baronies except Arundel ibid. 

3. A Tenant fo r Life, Remainder 
7 for _ Years, Nene beck th wel in Tail, 
its ſhall ”y en boy 7 


As 1 254 
ut otherwife if the M ene Re- 
maln r bad 15 5 Life”. ibid. 
. os. Ie Mi lea 

in. Hover alte er Tay "752 
6. Danse 1 As before 
Writ ok me executed, Admini- 
8 can't bring, a St F for the 
r and * © PRONE, ibid. 
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the- Defendant acknowledges he re- 
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1 
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The 


[ay 
14 1 
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Edifices, vide Houſes, &c. 
SHY Wann AL 


' o 
+. ' 
101 #7 3 43" Eſectmen F 
j ſy ; 1 3 p # » » ' a us, 


1. IN Ejeament the Declaration 
I muſt ſhew the Ouantum of each 
Species of Land Page 254 
2. Yet De mineri Carbonum with: 
out ſhewing the Number, held well 
in Darham © Nie 
z. In Ejectment on Condition of 
Re. entry, Proof of actual Entry and 


Ouſter is not neceſſary 1 | 


4. See the Proceedings againſt the 
Dofendant, if he does not confeſs 
Leaſe, Entry and Quſter ibid. 
F. In Eje&ment for an empty Houſe 
a Leaſe is to be ſealed in the ſame, 
and Entry, Oc. made , 288 
6. And a Judgment therein ſet a- 
ſide, becauſe no Affidavit of ſuch 
Leaſe, Entry, Go. ibid. 
7. A Service upon the Servant, if 


ceived it, is ſufficient ibid, 
8. Landlord may be join'd a De- 
fendant if he requeſt it, but is not 
compellabfſe 256 
9. A Wife may be made a Defen- 
dant in Ejectment, where the Husband 
is Leſſor of the Plaintif 2357 
10. A Church is demandable there- 
in by the Name of a Meſſuage 256 


11. Note ; A ſpecial Rule was to 


defend quoad e Right of Entry to per- | 
e 


form Diyige Serviee __ 
12. The Plaintiff in Ejectment is 
merely nominal, and he is a Truſtee 
for the Leſſor, and His Releaſe is a 


Contempt 250 
13. The Term laid in the Declara- 


TABLE. 


0 P ITT j- #24 F v8 5 2 ö N 4 FP 
east be inlargd” Without Cone 
Arne 41 121 : N | ; 


N 


N 


— — 


6 1 ih 
14 After a Whole Term chars 
the Plaintiff in — ih pled 
new Notice to plead, c. 5; 7 
15. Execution oi Judgment in F. 
fecment can't bo ſued out after the 


E. 
27. Who may fallify a Recovery 
in Ejectment 1 ibid. 


Election of Actions, vid. Action. 
7); bis General. 


Elegit, vide Recognix anct. 
W 
1 Entry forcible. E 


1. Tenant at Will not within. any 
of the Statutes of Forcible Entry 260 
2. In Inquiſitions and Indi&ments 
thercon, both Expulſion and Diſſeiſn 
muſt be expreſly alledged 261 
3. And tho'Diſſeiſer' imports a Free- 
hold, yet Diſſeiſivit without Expulit 
e W ed 
4. On an Inquiſition removed into 
B. R. no Reſtitution can be if the 
Defendant traverſes the Force 260 
5. So if he plead, That he has been 
in three Years quiet Poſſeſſion before 
the Force ſuppoſed ibid. 
6. A Conviction thereof ſhall not 
be quaſh'd on Motion, if a Fine be 
ſet; aliter if no Fine ſet 450 
7. See a Commitment for a Fine 
upon Conviction of a Forcible Detain- 
nn N 353 


Error. 
1. A Writ of Error is a Witt of 


tion, if it expires pending the Suit, 
= mY 


Right in all Caſes but * and 
rea* 


7 


PII * 


le. Ac wwwn__CT ﬀe i... JA et. Al. 


—_— 


The 


TABLE 


— — 


Treaſon 504+ And lies againſt the 
King Page 264 
2. But a Writ of Error is not pro- 
to remove Indictments, &c. 266 
3. Error lies not from the Exche- 
ner Court to the Houſe of Lords, 
the Exchequer-Chamber inter- 
venes | */ I 
4. Upon Error in Parliament of a 
judgment affirmed in B. R. new Bail 
1s required 
5. Error lies to a new-created Ju- 
idition of Record acting by the 
Courſe of the Common Law ibid. 
6. But lies not in Cam Scac on 27 
Fliz. on an Award of Execution after 


263 
7, Where a Writ of Error abates 
in Cam Scac' no Judgment in B. R. 
without a Remittitur 261 
8. After Award of Exeeution on a 
% Fa' the Defendant can't have Ad- 


& Fa 264 
9. But where 'tis awarded on two 
Nichils return'd, he may be reliev'd 
by Audita Querela, or on Motion ibid. 

10, Alſo Matter contrary to the 
durmiſe of the Hi Fu and pleadable 


11. Where a Writ of Error abates 
by Motion, the Court muſt be mov'd 
for Execution; aliter if for Variance 
| 264, 265 

12. A Writ of Error abates not by 
Death of the Defendant in Error 264 
13, Where the Plaintiff brings Er- 
ror, and the Court reverſes, they 
five a new Judgment; aliter it the 
Defendant brings it 262 
14. Variance between the Plaint 
and Declaration in Inferior Courts is 
Error f 266 
15. No Diminution can be alledg d 
of Records out of Inferiot᷑ Courts ibid. 
16. Upon a Writ of Error the 


97 | Term 


the original Judgment affirmed there 


vantage of Matter pleadable to the 


thereto, is not aſſignable for Error 262 


Court takes Notice of the Law or 


r 8 


Cuſtom of Inferior Courts; aliter on 
an Hab Curp Page 269 
17. An Inferior Court may be held 
per Legem Mercatoriam, and not a 
Court of Staple 265 
18. An Original return'd by one 
not Sheriff is not aſſignable for „ 
19. Irregularity in the Return there- 
of muſt be complain d of the 3 
ibid. 
20. Where want of Original is aſ- 
ſign'd, the Plaintiff in Error mult ſue 
a Certiorari, unleſs the Defendant 
confeſs it 267 
21. And where want of Original 
is aſſign d, and a Releaſe is miſpleaded, 
the Court may award a Certiorari 
ad informand' Conſcientiam 268 
22. Alſo the Court may ex Officio 
award a Certiorari to ſupply a Defect 
in the Body of a Record, even after 
In nullo eft Errat' pleaded 270 
23. But the Party himſelf ſhall not 
have a Certiorari, nor alledge Diminu- 
tion after In nulloeft Errat pleaded ib. 
24. For the Defendant by ſuch Plea 


admits the Record to be perfect, and 


ſhall not afterwards alledge Diminu- 
tion ibid. 
25. Defendant in Error may ſue 
out a ſecond Certiorari, after a variant 
Original return'd on the firſt 266 
26. Continuances can't be return'd 
upon the ſame Certiorari with the 
Original 269 
27. Note; Error in Fact may be 
confeſs'd, but not Error in Law (vide 
Numb. 20.) 268, 269 
28, The Court cannot depart from 
the Point put in Judgment, if they 
do 'tis Error 268 
29. Error coram Vobis lies on an 
Affirmance in B. R. of a Fine levied 
in C. B. 337. vide Fines. 


See alſo Amendment ?, 9, 30. and 
| Averment 13. | 
RE Eſcape 


B LE. 


"The 'T A 


Eſcape. 


1. A ent Aſſent of the Plain- 
tiff will excuſe an Eſcape, but not a 
ſubſequent Page 271 
2. The Marſhal not chargeable in 
Eſcape till Notice of the Commitment 
272, 273 

If one taken on an erroneous 

Ca Sa eſcapes, yet the Sheriff is liable; 
aliter if on a Cap ad reſpond 273 
4. Diſcharge by a Court not having 
Juriſdiction is void, and therefore an 
Eſcape ibid. 
5. 4. levies a Plaint in the Sheriffs 
Court of London againſt B. being in 
Cuſtody in a former Plaint by C. if 
B. eſcapes, 4. may bring Eſcape 273, 
W 

6. See an Indictment againſt a Gao- 
ler for negligent Eſcape of one com- 
mitted to Priſon, and charged with 
High Treaſon, held ill 272, 347 
7. For 'tis not enough to ſay he 
was charged with High Treaſon, but 
he muſt be committed for it alſo ibid. 
8. If one be committed to the She- 
riff for a Crime, and the Gaoler ſut- 
fer him to eſcape, the Gaoler is liable 
and not the Sheriff 1 20" 
9. For the Sheriff ſhall anſwer ci- 
villy for the Faults of his Gaoler, but 
not criminally ibid. 


Eſcrow. 


A plea deliver'd as an Eſcrow ought 
to conclude to the Country * 274 


Eftates, vide Dewiſes, Diſcon- 
tinuance, Que Eſtate, Fines, 
Recoveries and Tail. 


_ Efoppel. 
1. A Leaſe for Years may operate 


the Intereſt of the Land, 


as to Part by Eſtoppel, and as to 
+ 


the Reſidue by paſſing an 1 
Page 255 
— on 
it, * 3 a Title EK = 
3. ury is bound by Eſt 

unleſs the Party leaves the Pac a 
large by Pleading 3, 276 

4. Where the Eſtoppel appears on 
Record the other Side may demur 


2. Where an Eſtoppel 


| 2 

5. A Sci Fa againſt Tertenants — 
citing a Judgment of a wrong Term 
and on Nul tiel Record, Judgment for 
the Plaintiff, and Elegit thereon, In 
Ejectment the Defendant is cſtopped 
to take Advantage of the Variance 267 
6. A Judgment againſt an Executor 
by Confeſſion or Default is an Ad. 
miſſion of Aſſets, and he is eſtopped 
to ſay the contrary on a Devaſtacit 
return d, and ſo is a Jury 310 


Eftrays, vide Waifs. 
Eftreats, vide Fines and Amer. 


ciaments. 


Evidence. 


1. In Debt for Rent on Iſſue Ni 
debet, the Statute of Limitations may 
be given in Evidence; ſo in Caſe on 
Non Afſumpſit 17 

2, So in IJadebitatur Aſſumpſit, on 
Iſſue Non Aſſiumpſit, Infancy may be 
given in Evidence 279 

3. In Ejectment, what Poſſeſſion or 
Entry will prevent the Statute of Li 
mitations (vide Entry and Diſſiju) 

205 


4. Depoſitions in Chancery de bene 
eſſe are good Evidence at Law where 
the Witneſles dic before Anſwer 273 

5. But no Depoſitions ia per petuun 


Rei memoriam, Cc. are Evidence — 


i 
1 
4 
N 
1 
4 
J 
' 


— n nt 


Tie TABLE. 


Page 286, 555 

6. If one makes an Anſwer in Chan- 
cery which prejudices his Eſtate, it 
may be given in Evidence againſt him, 
but not againſt his Alienee, Gc. 286 


the Deponent die, may be Evidence 
in Felony, but in no Caſe elſe 281 
8. A general Hiſtory is Evidence 
to prove a Matter relating to the 
Kingdom in general, but not a parti- 
cular Right or Cuſtom . ibid. 
9. So a Year-Book to prove the 
Courſe of the Court, and Heralds 
Books to prove Pedigrees, Gc. So 
Pariſh-Regiſters, oide ibid. & 690 
10. A Record of Seſſions may be 
Evidence to prove the Plaintiff had 
not taken the Oaths, and ſo his Office 
void 284 
11. Alſo, the Matter of a Record 
loſt may be proved by other Evidence 
285 

A Printed Statute no Evidence 
upon Nul tiel Record 566 
12. Recital of a Leaſe in a Re- 
leaſe is Evidence againſt the Releaſor 
and thoſe claiming under him 286 
13. But not againſt others without 
proving there was ſuch a Deed, and 
that tis loſt or deſtroyed ibid. 
14 A Counterpart no Evidence of 
an Indenture, unleſs old; or in Caſe 
of a Fine 287 


— WW 


ma Cauſe within their Juriſdiction 
is concluſrve Evidence in the Point 


\S © ww WU ww — 


1 


ter 
16. In 'Trover, 


290 


by Adminiſtrator 


% 
bu 


W 


dant can't give in Evidence a Will, 
on the general Iflue ; aliter if on the 


<0 wer 


any Caſe as long as the Witneſſes live 


7. Depoſitions before a Juſtice, if 


15. Sentence of the Spiritual Court 


tried, otherwiſe of a Collateral Mat- 


on the Inteſtate's Poſſeſſion, Defen- | 


18, So a Shop-Book was admitted 
as Evidence on Proof of the Servant's 
Hand who made the Entries, he be- 
ing dead Page 690 

19. An Indenture of Bargain and 


without proving the Execution 280 


20. Where upon Non aſſump a 


Condemnation in Foreign Attach- 
ment may be given in Evidence or 
not, and how 0 ibid. 

21. And ſee a Condemnation af- 
ter Original in Foreign Attachment 
brought before Original, held a good 
Diſcharge in Evidence on Non afſump' 


| | 291 
22. A Goldſmith's Note to pay is 
Evidence of his having receiv d the 
Money | 283 
23, Payment of Money due to the 
Wife as Executrix is not Evidence to 
maintain an Action for Money re- 
ceivd to the Husband's Uſe 282 
24. In Debt for Rent, Leoy per 
Diſtreſs, & fic non Tjebet, Payment 
or Releaſe is good Evidence 284 
25. But in Debt on Obligation, Cc. 
if he pleads Raſure, & fic non eft fa- 
tum, nothing but Raſure is Evidence 
| ibid. 
26, What Evidence will be good 
or not to maintain Iſſues in Caſe, A 
ſumpſit, &c. vide the ſeveral Titles 
27, Declaration of a 'Trover in 
Middleſex, and Proof of one in Fre- 
land is good | 290 
+ Where Denial is not Evidence of 
a Converſion in Trover 655, 666 
28, Deccit of a Factor beyond Sea 
is Evidence to charge the Merchant 
here in Action of Deceit 289 
29. On Indictment for a Cheat in 
procuring a Note from 4. A. can't be 
a Witneſs, Onere 283 
30. Yet A. being cheated was ad- 
mitted as a Witneſs to prove the Fact 
on the Indictment 286 


0 Adminiſtrator's own Poſſeſſion 285 
5 17. A Brewer's Book ſigu d by a 
« Drayman, that was dead, admitted 
f to prove the Delivery of Beer bud. 


| 


31. The 


Sale inroll'd may be given in Evidence 


- 
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31. The Pilot refus'd as a Witneſs 
in an Action for running over the 
Plaintiff's Barge with a Ship Page 287 

32. The Son took the Father's Mo- 
ney and gave it to 4. and the Son's 
Evidence admitted in Trover againſt 
A. 289 
33- The Heir at Law may be a 
Witneſs of the Title, but the Re- 
mainder-Man not 283 

34. Where a Plaintiff goes upon the 
Credit of divers Partners, the A& of 
one Partner is Evidence againſt the 
others, except they ſhew ſome Diſ- 
claimer 292 

35. In "Treſpaſs on Not guilty, the 
Defendant can't give in Evidence that 
the Place was a Highway; cide ſupra 

| 8 


287 
36. In Ejectment the Plaintiff makes 
Title by Recovery in Dower, the De- 
fendant not admitted to prove a Term 
of Years prior to the Title of Dower 
291 
37. A Parol Promiſe to be perform- 
ed on a Contingency not within the 
Statute of Frauds, tho' it happen not 
within the Year | 280 
38. Refuſing to give Evidence to 
the Grand Jury is a Contempt and 
fineable 278 
39. Inditment for breaking the 
Chamber of S. in the Houſe of James, 
Evidence that it was the Houſe of 
Fameſon does not maintain it 385 
See alſo Proof and Mitneſſes. 


Exchange, V. Bills of Exchange. 
Exchequer, vide Privilege of 


lace. 


Excommunicato Capiendo. 


1. At Common Law the Writ De 
Excom' Cap' was always general, not 
containing any ſpecial Cauſe, and re- 


2, But ſince the Stat. n 
the Cauſe muſt be wb reg 
Writ, and it is returnable in Z. Þ. 

N Page 2 : 

3. And fince that Statute the Got 
of B. R. may diſcharge the Party 
the Inſufficiency of the Return. 5 

4. The Court of B. R. may a 
gu the Writ or award a Superſe- * 

eas, and a Superſedeas ſhall not go 
out = m— | 293, 294 

5. An Excom' Cap' pro quitu 
Canſis ſubtraction r for 2 
Eccieſiaſt quaſh d for Incertainty ibid 

6. So the Recital of the Significacit 
therein being in quodam negotio puero- 
rum Educationis, it was alſo quaſh'd 
for Incertainty 298 

7. One taken on an Excom Cap 
can't come into Court but by Habeas 
Corpus, and that not before the Re- 
turn of the Proceſs ibid. 

8. And if brought in before the Ex- 
com Cap is returnable, he can neither 
plead nor move to quaſh the Writ ih. 

9. See one taken on Excom Cap pro 
Jaftitatione Maritagii, and Exceptions 
to the Writ diſallow'd 294, 295 


Executors. 


1. No Funeral Expences are allow- 
ed for the Pall or other Ornaments 
| 206 

2. Neceſſary Expences to be allow- 
ed are only the Coffin, Bell, Parſon, 
Clerk and Bearers Fees ibid. 
3. He is compleat Executor before 
Probate for all Purpoſes but bringing 
Actions (ſee his Power) 301, 306 
4. But tho by the Will he bas 4 
Right veſted, yet he can't ſue for it 
till Probate 299 
5. He may commence an Action 
before Probate but not declare zo: 
6. The Ordinary can't refuſe Pro 
bate to an Executor becauſe he is it 


turnable in Chancery 293 
4 


c pax 299 
7 7. Not 
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, Nor can be inſiſt on Security 
allowed him ſuſhcient. Page 299 
8. None can prove a Will but he 
who is named Executor therein 309 
9, As where an Executor after ad- 
niniſtring and before Probate dies, 
his Executors can't prove-it ibid, 
10. And where the Executor dies, 
the Will not prov'd, the Spiritual 
Court grants an immediate Admini- 
tration, and not de boni non 304 
11. But if an adminiſtring Exccu- 
tor proves th& Will, his Executor 
all be Executor to the firſt Teſtator, 
and in that Caſe there needs no new 
probate 309 
12. If an Executor becomes Bank- 
zupt, Adminiſtration can t be granted, 
contra if Non Compos, becauſe a na- 
tural Diſability f 36 
' 13 Where two are Executors, and 
one proves the Will and dies, the Ex- 
ecutorſhip ſurvives to the other 311 
14. But if the other then renounces, 
the Teſtator is dead inteſtate ibid. 
| 15. Yet where ſeveral are Execu- 
tors, and one only refuſes, his Refuſal 
is void ' 307 
16. And where the refuſing Execu- 
tor ſurvives, Adminiſtration granted 
during his Life is void (Gi) 307, 308, 
371 

17. So where an Executor Admini- 
ſters, and after refuſes, Adminiſtration 
can't be granted during his Life 308 
18. An Obligor made Co-executor 
refuſes and dies before the others 
who adminiſtred, the Debt is extin- 
guiſhed ibid. 
19. The Executor of an Executor 
may renounce being Executor to the 
firſt Teſtator; but if he does not, he 
s Executor of Courſe | 309 
20, If an Executor proves the Will, 
and after dies inteſtate, his Admini- 
lrator cannot be Executor to the firſt 
Teſtator | 


ibid. | 


21. But in that Caſe a Debtor being 


tom him, becauſe the Teſtator has Executor, and the Debt thereby once 


extinguiſh'd, tho' his Adminiſtrator 


cannot continue the Executorſhip, that 


Inability will .not revive the Debt 
Page 309 

22. Yet where a Debtor is made 
Executor, the Debt is Aﬀets 306 
23. For in that Caſe the Debt is 
extinguiſh'd not by way of Releaſe, 


but as a Legacy 303 


24. An Obligor is made Executot 
and adminiſters Part, but dies before 
Probate, the Debt is extinguiſh'd, and 
the Adminiſtrator de bonis non can 
have no Action for it (O of Creditors) 

299, 300 

25. So where ſeveral are jointly 
bound, if the Obligee makes one of 
them his Executor, either ſole or 
jointly with a Stranger, the Debt is 
releaſed tho' the Obligor never admi- 
niſters 300, 301 

26. But where the Executor of one 
of the Obligors having no Aſſets is 
made Executor to the Obligee, this is 
ao Extinguiſhment 305 

27. The Executrix of the Obligee 
taking the Obligor to Husband does 
not extinguiſn · the Debt 306 

28. Contra if the Obligee herſelf 
takes the Obligor to Husband ibid. 

29. If the Obligee is made Execu- 


tor to the Obligor, and there is not 


Aſſets, he may ſue the Heir 304 
30. An Adminiſtration granted du- 
rante Minoritate Executoris ceaſes at 
the Executor's Age of Seventeen 39 
31. One taking the Inteſtate's Goods 
before Adminiſtration granted is an 
Executor de ſon tort ; contra if after 
Adminiſtration granted 313 
32. An Executor is chargeable in 
the Debet & Detinet for Rent incur- 
red after his Entry | 317 
33. But if the Rent be more worth 
than the Land, he may plead it 297 
n 

_ 34. Two 


—— — 


quittal, but only one receives the Mo- 


ners Wages 


Were the Probate was only by one, 


| much, "tis ill 312 


_—_— 
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| 34. Two Executors join in an Ac- 


ney, both are chargeable to Credi- | 


8 | Page 318 | 
35. But the actual Receiver is only | 
chargeable to Legatees ibid. | 


36. Exccutot of a Maſter of a Ship 
can't ſue in the Admiralty for Mari- 


33 
7. An Executor may pay Debts of 
a fioher Nature after a Bo. 
Cor, but not after a Final 507 
38. He may have an Action for a 
Right accrued in the Life of the Te- 
ſtator 12 
39. As for falſe Return of a Heri 
Fa or other Execution; contra of 
Meſne Proceſs ibid. 
40. He may bring Error and reverſe 
an Attainder of Treaſon of his Teſta- 
tor, per 3 contra Holt, 295 
41. In Debt for Rent of a Term 
he may plead No Aſſets, and that the 


Lands are of leſs Value than the Rent, 


&G Co 1 N 297, 317 
42. For he can wave for the Term 
only, but muſt wave the Executorſhip 
in toto, or not at all 290 

43. Action by two Executors, 


held well _ 3 

44. In Debt againſt him, Plea that 
he is Adminiſtrator, and not Executor, 
is not in Bar, but only in Abatement 


296 | not againſt the Executor of him that 


435. In Caſe againft him, and Plene 
Admin pleaded, the Pfatntiff muſt 
prove his Debt, or thall recover but 
1 d. Damages, cho there be Aﬀets ib. 
46. To a Si Fu on a Judgment 
againſt the Teftator, Phere Admin 
not ſhewing how, is ill, on ſpecial 
e pat td 2 vibes 88 
7. 10 t on Cc 

1 this confeſſes Aſſets for 
above five. And if the Replication 
takes Iſſue upon the Ries ultra To 


ree quod 


48. For his pleading of Juden 
is a Concellion of i ime 
them, and the Rieur ultra, Ge — 
material 51 r8uc Pape — 

49. An Exeoutor in pleading Jug. 
ments with Penalties ſhould ſhew hoy, 
much is really due thereon © 311 

30. Where an Executor or Admi. 
niſtrator is charged as Aſlignee tho 
Judgment is De bonis propriic - 

51. But where one is (charged a 


Executor, the Judgment ſhall 
boni Teftatorts, tho' he 2 
been charged as Aſſignee 316 
52. If one Executor appears on the 
Capias, and the other makes Default, 
Judgment ſhall be againſt both, Dy 
bonis Teſt ' 1 12 
53. And if Error be brought both 
mult join ibid, 
54. If the Husband of a Feme Exe- 
cutrix convert Goods or Money, they 
become his, and tis a Devaſtavit 306 
55. A Devaſtaoit ny be retum d 
by — on a HN F# without a 
&i Fa Inquiry 1 00 
58. Judgment againſt Executor b 
Gunka or Default is an Admin 
of Aſſets, and he is eſtopped to ſay the 
contrary on a Decaſtavit returned: 
And ſo is a Jury '- © ibid 
57. A Devaftavit lies for the Ex 
ecutor of an Executor of him to 
whom the Wrong was done, though 


did it | | zig 
58. 1 i _ an later: 
looutory ment againſt an Execu- 
tor, the Defendant can't plead a Jud 
went in Bar 
$59. In Aſumpfit by 
the Teftators N 
Plaintiff's Uſe, the Executor ſhall nat 
pay Coſts on Nonfuit - 8 
OT EEC 
 Aſumpſit vney to 0 
vide Action on le Caſe in An 


61, Where 


_ 


— 


The 74 B LE | 


i. Where Addon is brought with- 
in ix Years, and the Plaintiff dies be- 
fore Judgment and after the ſix Years, 


Sce alſo Adminiſtrators, Aﬀets, De- 
'viſes, Legacies and Wills. 


Execution. 


1. Execution on 8 H Fe in the 
Life of the Teſtator gives a Right to 
Executor 12 

2. Where it is neceſſary to return 
4 N' Fa, and where not, oide 318 
z. Two H Fu deliver'd the ſame 


laſt firſt, the Execution is good, but 
the Sheriff is liable to the Plaintiff in 
the firſt 20 
4. Judgment in Treſpaſs againſt 
four, who bring Error, and one dies; 
the Plaintiff can't ſue Execution ſax; 
ſuggeſting the Death upon Record, 
but he need not ſue. a Sire Fu 319 

5. Where upon Death of the Party 
a & Fu is neceſſary or not 319, 320 

6. Note; A Fi F abates not by 
the Plaintiff's Death 322 
7. Where Execution is ſtayed: by 
InjunRion till after the Year, Plaintiff 
may ſue a Fi” Fa | ibid. 
8. A Defendant taken on a Ca U. 
i after Judgment after the Year is 
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Prayer 

9. Ou a] 
land affirmed here, Coſts muſt be le- 
vied by Writ out of J. N there 321 

10, What is a Diſturbance of Exe- 
cution on an Hab fac Poſſe ſſionem ib. 
11. Writ of Error is a Superſedeas 
to Execution (not begun to be execu- 
ted) as ſaon as allowed, and witbout 
12 The Sheriff that begun the Ex- 
ecution ſhall end it, tho his Oſpce 
expires h ofty 4/2970 
13. And a Seizure: of Goods by the 
Heriff in Execution, deveſts the De- 


EE BESOTLRSTSSS5o - 


the Executor may purſue it Page 425 


Day to the Sheriff: who executes the 


in Execution at the Party's Suit, /as 
| 319] 
of B. N. in 1re- 


fendant's Property, and diſcharges his 
Perſon Page 323 
14. Q. The Biſhop's Power to com- 
pet a Sequeſtration, on a Return of 
Clericus beneficiatus, Gc. 320, 321 
15. To what Executions the Statute 
of 29 El. c. 4. extends, and what not; 
vide bis 321 
16. Note; Execution may go on Af- 
firmance on Convictions, either by Le- 
vari Fa, Fi Fa or Ca Sa 369. vide 379 
See alſo Judgmenti. 


Expoſition of Words and Sen- 
| Fences. | 
1. Where Words are capable of dif- 
ferent Expoſitions, that Senſe ſhall be 
taken which ſupports the Declaration, 
Deed or Argreement, and not that 
which defeats it 324, 325 
2. Where Words that are Nonſenſe, 
or contradictory to others, ſhall be 
rejected or not 69, 325 
3. Sce the Words Pro defe#u talis 
Exitus explained 5 623 
4. For Expolitiong of Words in 
Wilts and in Statutes, ide. Depiſes 
and vide Statutes, 
5+ See alſo the particular Expoſiti- 
on of theſe Words, 012. . 


Aſudeo | | 318 
AJveria 249 
Conſucvit 459 
Convenient Time 133 
Cottage | 169 
De, Ex and In 4 Oc 
— oide Tenor ; 
: 640 
Or Executors —=- 
Extorſive 8681 
Felonice tbid. 
| Feudal Barony 252 
Granted 225 
Hereditament 349 
Hotehpot - „ 
Hy 3&9 


Indorſavit FLA 376 
nnuendo 


* 
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Innuendo Page 313 
Item 121 | 239. 
Fuxta tenorem 324, 417, 660 
May for ſhall —_ 609 
Particeps criminis ' 22 


Peculiars | 


PonsPedalis,andPonsPedeſiris 359 
Priſage 617 


Quare, and Onod cum 636 
Salvage 254 

Tenor and Effettus 324, 417, 66 
Vadium 552 
FVidelicet <-\" 2 . 0p 
Hs. 50¹ 


See alſo Treſpaſt and Variance. 


Extent, vide Recogniaance. | 


Extinguiſbment. 

1. Bond to pay Money after Marri- 
age between the Obligor and the Obli- 
pee, the Intermarriage only ſuſpends 

ut not extinguiſhes the Debt 325 
2. So a Feme Executrix of an 
Obligee marries the Obligor, 'tis no 
Extinguiſhment _ 326 

3. Husband may releaſe a Duty 
which by Poſſibility may accrue to 
the Wife during the Coverture, other- 
' wiſe not A ibid. 
4. Adminiſtrator may retain a Bond- 
Debt againſt Rent, but he can't plead 
a Bond to another ibid. 
See alſo Adminiſtrators and Executor. 


Extortion, vide Uſury. 


F 


Fairs, Markets and Tolls. 


1. I N Treſpaſs the Defendant juſti- 
1 fied as Clerk of the Market for 

a Diſtreſs for not uſing Sealed Mea- 

8 ee | 


| 327 
2. ©, Whether the Clerk of the 


Market can diſtrain ex Officio for uſing 
"unlawful Meaſures 0 
- « 1 * 


Pleadings becauſe in Latin 


ibid. 


3. Per Holt, He cannot haves pan. 
to eſtreat Fines and Amercamer” 
therwiſe than as a Franchiſe Page 1 

4. And 'tis more reaſonable}, 
ſhould bring the Standard thither 
than that People ſhould follow hin, 
out of the Market | ibiq 

5. See an Indictment for ſpeakine 
Words to the Prejudice of a publick, 
Market, quaſhd " Ib 


Falſe Latin. 


1. Falſe Latin, i. e. quidem for qu: 
dam, abates not an Appeal 328 
2. And Afſident dauna for aſſdunt 
held well in a Verdict ibid, 
3. Two Negatives in Grants may 
be taken as a Negative, contra in 
ibid. 
And ſee Indifiment and Obligation. 


Fuiler of Record 


1. Upon Auter Aion pendant plead- 
ed, a Diſcontinuance after Nu] tiel Re- 
cord replied will not avoid it 319 

2. Aliter of a Reverſal by Error; 
for there if Nul tiel Record be pleaded, 
and before the Day to bring in the 
Record the Judgment is revers d, it 
avoids the Record ab initio, and is a 
Defecit de Recordo ibid, 

3. See where Variance in the Record 
declared on, and that produced, makes 
a Fuilure | 659 

See alſo Record. 


Fees. 


1. A Onantum meruit lies for Fees 


for ſerving as a Commiſſioner on a 


Commiſſion to examine Witneſſes 330 

2, If the Sheriff executes a Writ, be 

ſhall have his Fecs tho' the Writ be 

erroneous, (5c. $496. 

3. Debt lies for Fees for executing 

an Elegit, as well as an Extent Fi 
4+ 


— CY 


0 


The TABLE. 


4 And upon aCapias ad ſatisfag'the 
heriff ſhall have his Fees for the whole 
Debt. (Quere of Elegits) Page 331 

. But the Statute 29 El. c. 4. for 
cheriffs Fees, docs not extend to Ex- 
ccutions on Statutes, Recognizances, 
4c, becauſe the Judgment is not in 
inoitum 332 

5, Nor does it extend to Execu- 
tions out of Inferior Courts. 331 

7, Under. Sheriff can't refuſe to ex- 
cute Proceſs till he has his Fee, if he 
does he may be indicted for Extor- 
tion DIFF 330, 331 
8. No Rule to be for referring an 
Attorney's Bill deliver'd for Fees, ex- 
cept an Action be pending thereon 
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332 
9. If an Office be a Frechold the 
Denial of juſt Fees is a Diſſeiſin 333 


Rat At...  *# — . 


cal Court are to be prohibited 330 
& bis 333 

11, The Regiſter of a Spiritual 
Court cannot ſue there for his Fees 
333 

12. And a Prohibition to a Suit 
there for Fees for ſwearing Church- 
wardens. | 330 
13. No Fees due for Chriſtenings 


he muſt do the Duty 332, 334 


Felony. 


1. If ſeveral make a Riot, and a 

Man is kill'd, they are all Principals 

in the Murder 334, 335 

2. How Murder has Relation to 

the Stroke 614 

See alſo Appeals, Indifiments and 
Principal. 


. Fences, Incloſures. 


1, Action lies for ſuffering a Ferice 
to be out of Repair, per quod the De- 
tendant's Cattle entred the Plaintiff's 


335 


Cloſe, Oc. 


10. Suits for Fees in the Eceleſiaſti- 


or Burials unleſs by Cuſtom; and then 


2. And in that Caſe either Treſpaſs 
or Cale lies, at Election. See the Nea - 
ſon of either Page 335 

3. Where a Charge againſt Common 
Right is laid on the Owner of the Soil, 
the Plaintiff muſt make a Title, and 
a Preſcription is ſufficient, ibid. 

4. But where the Charge is on the 
Defendant of Common Right, the 
Plaintiff need not preſeribe in his De- 
claration 22 

5. A Preſcription laid in Tementes 
& Occupatores is well 536 


Feoffments, vide Fines, Reco- 
Veries, &c. 


Ferries, vide Page 12. 
Fieri Factas, vide Execution. 


Fines and Amerctaments. 


1. Amercements pro falſoClamore at 
Common Law were affcered by Jury 
on a Warrant to the Coroners 14 

2. Amercements may be general 
quod fit in Miſericordia, and after- 
wards affecred to a certain Sum 56 

3. Defendant may be amerced twice 
in the ſame Action where there are 
two final independent Judgments 54 

4. In Treſpaſs, Gc. no Judgment 
is entred pro Fine in B. R. ſince the 
Stat. 5, 6 V. 3. aliter in C. B. ibid. 

5. Judgment for a Fine may be given 
in the Defendant's Abſence upon any 
Perſons Undertaking to pay it 56 

6. On confeſſing an Indictment and 
ſubmitting to a Fine, Affidavits may 
be read to prove the Defendant af- 
ſaulted the Plaintiff; contra after Con- 
viction „ 
7. Proſecutor cannot move to ag- 
gravate the Fine after his accepting 
of Coſts | ibid. 

8. Iſſues are never eſtreated by 
ſpecial Rule unleſs in extraordina 

Caſes i 


- 9. Of 
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mainder in Fee makes a Leaſe, and 


venant returnable 341 


r 


9. Of diſchatging Eſtreats upon Mo- 
tion in the Exchequer, fee Page 54, 55 
10. The Courſe on Return of a 
Refeue is to ſet four Nobles Fine on 
each Offender . 586 
11. Ohe outlawed for a Miſde- 
meanor cantiot thereon be fined for 
the Fact 494 
12. A Fine on a Nuſance pardoned 
by a general Pardon, but the Abate- 
ment not excuſed p 458 
13. The Cauſe for which a Fine is 
ſet is never reverſable 397 
See alſo Entry Forcible, Inditt- 
ments, &c. 


Fines and Feoffments. : 


1. Why a Fine is called a Feoff. 
ment of Record, ſee . 2 Io 
2. A Fine with Grant and Render 

is tantamount to a Feoffment and Re- 
feoffment, and the Render creates a 
new Eſtate en 
3. A Fine ſar Conuga, Oc. come 
ceo, Oc. implies a Fee-ſimple, but that 
may be qualified to a particular Eſtate 
. 340 

4. A Tenant in 'Tail with a Re- 


dies before Commencement, and the 
Iſſuo levies a Fine. The Leaſe is good 
againſt the Conuzee . 

5. Yet held that the Eſtate-Tail 
was extinct by the Fine. See the Rea- 
ſons | ibid. 

6. A Fine may be levied in any 
real Action, as a Writ of Right, Gc. 
but not in Perſonal 340 

7. And the Writ of Covenant, on 
which a Fine is levied, is a real Ac- 
tion - 4: 

8. A Fine of Lands in Antient De- 
meſhe works a Diſcontinuance, but 
no Bar ibid. 

9. A Fine is of that Term the Con- 
cord was made, and the Writ of Co- 


| dence, N?® 20, 21. and p. 273. 


1 


———— 


10, Error coram Vobis lies; 
on an Affirmance there of 4 Pi E 
vied in C. B. Page . 

11. Let a Writ of Error in 2.1. 
to reverſe a Fine in C. B. removes the 
Tranſetipt only. , 

12. On Etror to reverſo a pine NF 
Sci” Fa muſt go againſt the Terte- 


nants 
9, 
See alſo Retoveries and he: - 


Forcible Entry, vide FE 
BM 10 


Foreign Attachment, vide Evi 


For fertmre. 


1. Non-Attendance is good Cauſe 
of Forfeiture of the Office of Ro- 
corder | 435 


2. Act of the Deputy may forfeit 
the Office of the Principal 19 
Firgery 
1. The Stat. 5 El. c. 14. mentions 
falſe Deeds as well as Writings, and 
therefore Scriptum or Fattum, G. 
1s well 342 
2. In Indictment for forging a Deed 
with the Mark of F. S. the Mark it 
ſelf need not be ſet forth, ibid, 
3. Fabricavit, ſen Fabricuri cauſa- 
vit, is ill in an Indictment of For- 
ge | 342, 37! 
Rf No Forgery can be where none 
can be prejudiced by it but the her- 
ſon doing it 375 
See alſo Indift ments. 


Franchiſes und Liberties, 
1, Where there is a Franebiſo of 
Priſon there muſt be a'Gaol-Delivety 


36 
2. What 


h 
ö 
3 


> 


Note is good 


be Fraud 


eident. 


Tre TABLE 


—— 


2. What Franchiſes were granted 
to the Univerſity of Oxford by Char- 
ter 14 H. 8. Page 343 

z. A Franchiſe can't be allow d 
upon Motion, unleſs it has been for- 
merly pleaded, and is upon Record 

| 450 

See alſo By-Laws, Courts Inferior. 


—— 


G 
Caming. 


1. A Wager concerning the right 
A — of playing not with- 
in the Statute againſt Gaming 344 
2. The Winner ſhall not recover on 
a Bill againſt the Acceptor for Money 
won at Play; aliter againſt the Indor- 
lee 344 
3. 4. may loſe 100 J. to one, and 
100 |, to another Tick, becauſe 
ſeveral Contracts; aliter if a joint 
Contract 345 
4. So if he loſe 2001. in ready 
Money, and afterward 100 J. more 
for which he gives his Notc, the 
ibid. 
5. So in Aſumpſit for 401. a Plea 
that it was won at Play, and that at 
the ſame Sitting he loſt 66 J. to an- 
other, is ill ibid, 
6. For when 166d. is loft to ſeveral 


Perſons, 'tis not within the Statute, 


unleſs they join in the Stakos, or there 
ibid. 


Gaol. 


1. Where there is a Franchiſe to 
have a Priſon, a Gaol-Delivery is in- 
343 


2. If a Priſoner be at large or out 
of the Gaol he may be arreſted 345 
3. See the Courſe of charging a Pri- 
loner when in actual Cuſtody 


ibid. 


4. How the Statute for Diſcharge 
of poor Priſoners is to be pleaded 


| Page 521 
See alſo Arreſts, Bail, and Ha- 
beas Corpus. | 
Grants. 


1. Leſſee for Years grants the Land, 
Habendum for the Reſidue after his 
Death, the Term veſts preſently, and 
the Habendum is void 346, 347 

2. A Termor grants or devifes ge- 
nerally. The Grantee js Tenant at 
Will, but the Deviſee has the Term 

45+ Hl ibig. 

3. See the Expoſition of the Ward 
Granted in a Will 25 

Sce alſo Fixes, &c. and Foin- 
tenants, and Patents. 


Grants of the K ing, vide Xing 
and Patents. 


H 
Habeas Corpus. 


I. A Commitment for Treafon jn 
aiding the Eſcape of 4. com- 

mitted far 'I'rcaſon, ought to ſpecify 
the Treaſon for which 4. was cam- 
mitted 272, 347 
2, See a Habeas Corpus for one in 
Cuſtody .at the King's Suit, and turned 
over becauſe the Action was prece- 
dent to the King's Extent. 353 
3. But one committed for a cri- 
minal Matter was on the like Ha- 
beas Cor us remanded 1 
4. One committed to the Marſhal 
by Warrant of the Chief Juſtice of 
B. K. ought to he brought up by, Ha- 
beas:Cor,pus, and not by Rule 349 
5. A Commitment by Commiſſion- 
ers of Bankrupts till the Defendant | 
conform to their Authority, is ill File 

* 


Courſe of Law, is ill ibid. 
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6. And ſo is their Commitment till 
he ſhall be diſcharged by due Courſe 
of Law. For the Statute ſays, till he 
ſubmit to be examined by the Com- 
miſſioners Page 351 

7. So a Commitment on 35 El. c. 2. 
till he ſhould be delivered by due 


8, See a Commitment for a Fine 
upon a Conviction of forcible Detain- 
er 5 
9. One committed by the Admiral. 
ty in Execution is not removable into 
3. R. to anſwer an Action there 351 

10. And one brought into B. R. 
ſhall not be brought into any other 


Court till he has anſwer'd there 350 | 


11. If a Commitment in Executi- 
on by a Court of Qyer and Terminer 
be wrong in Form only, the Defen- 
dant can't be diſcharged on Habeas 
Corpus, but is put to his Writ of Er- 
ror f 348 

12. Note; all Commitments in Ex- 
ecution by Courts of Oyer and Termi- 
ner ought to be to the Sheriff or his 
Gaoler, and the Word Committitur 
to be thercin \ ibid. 

13. Where the Commitment is by 
Warrant, the Officers muſt return the 
Warrant 349 

14. Aliter of Commitments by a 
Court to a proper Officer in Exccu- 
tion ibid. 

15. A Habeas Corpus quaſh'd, be- 
cauſe directed to the Sheriff or Gao- 


ler in the Disjunctive 350 

16. An Alias Habeas Corpus granted 
upon inſufficient Return of the for- 
mer ibid. 


17. A Habeas Corpus lies not to the 


County Palatine of Cheſter 354 


18. A Habeas Corpus after interlo- 
cutory Judgment, then the Defendant 
died, and a Procedendo awarded 352 

19. A Procedendo may be awarded 
after filing the Return of a Habeas 


Corpus. = 1" 
1 


20. For the Record itſelf 3g n 
removed by Habeas healers N 
a Certiorari a Poe J 

21. Thereſore on Removal by i ; 
beas Corpus the Plaintiff here muſt be. 
gin de Novo, and declare againſt the 
Defendant as ia Cuſtod Mar 1% 

22, The Habeas Corpus ſuſpends the 
Power of the Court below, and while 
pending, Proceedings there are corar; 
non Judice | tbid 

2 3. On Commitments by Houſe of 
Commons no Court can deliver on 4 
Habeas Corpus, per 3 contra Holt 30 3 

See alio Certiorari, and P. 8, 


Heir. 


1, He can't plead a Term for Years 
raisd by his Anceſtor, in Delay of 
Exccution ; but ſhould confeſs Aﬀets 


2. And if he ſo pleads, a —_ 
Judgment ſhall be given for his falſe 
Plca ” 355 

3- Where a Defendant is ſued as 
Heir, the Declaration need not ſhew 
how he is Heir, thid, 

4. What Words give an Eſtate for 
Life or in Fee, without the Word Heirs, 

'See alſo Diſcent and Executor;, 


Heriot. 


1, Heriot-Cuſtom or Heriot-Service 
may be ſciſed any where, but not di- 
ſtrained for out of the Manor 356 

2, Where a Heriot is due upon 
Death of the Copyholder it cant be 
altered by any Act of his 18g 


Highways, Rivers, Bridges 


1. Juſtices can't appoint fix Days 
to work in Highways, between ſuch 
a Day and ſuch a Day in general, but 
muſt particularly expreſs what Days 


357 
2, Ko 


he 


Fine, they muſt alſo repair the Way 


ore diſcharged - 358 
— Indictment for ſuffering a Houſe 
on the Highway to be likely to fall, 
lies againſt Tenant at Will. 357 

6. The Subject has a Right to fiſh in 
all Navigable Rivers; and O, if ſala 
piſcaria may be therein ibid. V. 637 

7. The County is liable to repair a 
publick Bridge, unleſs they can 
a particular Perſon 359 

8. A Manor held by Service of re- 
pairing a Bridge, a Tenant of any 
Part is liable to the whole Charge 


TAS 
9. And the Charge eontinues tho' 
the Manor come to the Crown ibid. 
10, Indictment for not repairing a 
Foot-bridge (Pont pedalis) is ill, it 
ſhould be pedefiris 359 
11, Indictment or Information lies 
for not keeping up a Ferry, oide 12 


Hmine Replegiando, vide Re- 
ple vin. hh 


Houſes and Buildings. 


1. In what Caſes one Man may 
compel another to repair his own 
Houſe, vide 22, 360 

2. An Indictment lies againſt the 
Tenant for ſuffering a Houſe near the 
Highway to be likely to fall 357 

3. Where the Defendant's Privy is 
ſeparated by a Partition Wall from 
the Plaintift's Cellar, the Defendant 
is to repair the Wall 22, 360 

4. One indicted and fined for main- 


. Las } _— —_ wiz R 1 . 1 * 


580 


taining a Glaſs-Houſe at Lamberh 458 


—_— * 5 a 1 : — — | a des — — J 
© The | TABLE; 
I. See the Conſtruftion of 2 r & 5. A Quod permiteas lies, profleqners 
Fat. 2. c. 6. Sekt. 2. for 8 quædam Adi ficia tes) or 459 
the Pavement of Streets Page 356 | . 6: Concerning Houſes and Build- 
z. Inhabitants repairing before their | ings in London, vide 425 
oon Doors not excuſed froi 7 f C 0 
Rates | | Po” | Houle 0 . 71 | 
* Where Inhabitants ſubmit to a f en 


t. Juſtices of Peace in Seſſions may 
39 El. c. 4. increaſe the Number 


x, 


Workhouſes if neceſſary 362 
2, But it muſt be done at the Charge 
of the whole County ibid. 


3. And the Seſſions can't delegate 
their Authority to particular Juſtices 


63 
4- The Statute 39 El. continued b | 
3 Car. 1. | big, 


| See alſo Poor, &c. 
Hypothecation, vide Admiralty. 


* 


1 
Ideot, vide Lunatick. 


Teofails. 

t. ¶ Nſufficient Return of a Devaſta- 
vit aided by Verdict 363 

2. Note; After Verdict it may be 
intended no Damages were given for 
Matter inſenſiblo 129, 364 
3. But it ſhall not be ſo Ls 
for Matter ſenſible tho inſufficient in 
1 Aumpſit after Verdict, jade. 
4. ump er Verdict, Judg- 
ment arreſted becauſe nudum patum 


| 364 

5. Declaration of Copyhold Lands 
without ſaying ad oolumtat' Domini, 
held well after Verdict, becauſe al- 
ledged to be Parcel of the Manor 364 
6. In pleading Copyhold 'tis ſuffi- 
cient to ſhew the Grant of the Lord 


7. But in cuſtomary Freeho'4c the 
Eſtate of 1he Surr-nderor muſt be 
ſhewn ibid. 

E 8. A 


tute by a common Informer not with- 


NN FA . 
ces, Cc. ſet up by a Termor to com- 


% 
— 


— ———_ | ; 
8. A Termor for Years can t declare „ 
on a Que Eftate Pare 363 Incloſures, vide Fences. 


9. A Verdict will not aid a bad 
Title when ſhewn, tho it need not 


be ſhewn _ r 
10. But it will aid a Title where 
defectively ſet fort ibid. 


11. See the Diverſity between Com- 
mon belonging to the Eſtate, and to 
the Land | 170, 366 

12. An Information on a penal Sta- 


in the Statute of Jeofails 325 
13. What are Statutes of Amend- 
ments, and what of Jeofails 51 


See alſo Amendments, Arreſt of 
Judgment, and Declarations. 


Imparlance. — 


1. Clerks of Z. R. order d to make 
up Poſt-Rolls, and not to enter ſpecial 


Imparlances in Lieu thereof 367 
2. Imparlances upon Informations 


in what Caſes grantable and for how 
long, vide bis ibid. 


3. No Imparlances to be allowed | 


in Aſſizes without good Cauſe ſhewn 


83 
4. What may not be pleaded after 
Imparlance, vide Abatement, c. and 


See alſo Pleas, Ge. 


Incident, Appendant, and Ap- 
purtenant. 


I. Things ſet up by Leſſee for 
Years for Convenience of Trade are 
removable during the Term 368 

2. And are likewiſe ſeizable on a 
| ibid. 
3. But Fire-hearths, Chimney-pie- 


pleat the Houſe, become Part thereof 


ed becauſe the Charge was 


622 


a Trade not ſerving as an Apprentice 


Indictments, Informations, J 


p quiſit ions, CC. 
1. Indictment for a Riot and Aſſault 
— of the Riot is ſo of "7; 
ry wr Pa 
2. Indictment for Aluline 4 
Duke's eldeſt Son, ſtyling him by bis 
Father's ſecond Title, as in common 
Parlance, is ill | 451 
3. See ſeveral Indictments quaſh d 
for falſe Latin, viz. præſentant for 
preſentat J70 357 
4. So when the Charge is in the 
Disjunctive, as for making or cauſing 
to be made | 342, 371 
5. And the Charge in Indictmentz, 
Informations, c. muſt be expreſs, not 
argumentative, GC õ .. 375, 631 
6. As Indictment for indorſing Ex- 
chequer Bills, as if received for Cu- 
ſtoms, Judgment arreſted 375 
7. So two Indictments were * 
laid only 
d cum, or Recital 371 
8. An Indictment lies for not re- 
ceiving, turning off, or not providing 
for a poor Apprentice 381 
9. But Indictment lies not for in- 
ticing an Apprentice from his Maſter 


| 380 
10. An Inditment may be at a 


with a 


Bo- 
rough-Sefſions on 5 El. for exerciſing 


370 

11. But two Perſons can't be jointly 
indicted thereon for exerciſing a Trade, 
Gc. 382. Contra for Extortion ibid. 

12. Sce the Judges Opinion in the 
Caſe of Informations on the ſaid Stat. 
5 Eliz. c. 4. | 373 

13. Indictment may be for keeping 
a Bawdy-Houſe, but not for being 
communis lena 382. Alſo no Indid- 
ment lies for Adultery at Common 


and are not removable "ibid. 
7 


Law | 4725 552 
14. In- 


n 2 
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14. Indictment well lies againſt the 


dy-Houſe 8 84 
. Cheat is not indictable = 


le he come with falſe Tokens 379 | Perjury. 


16. A Conſtable or other Officer is 
indictable for neglecting a Duty requi- 
red by Common Law or Statute 380 

17. An Indictment is only Billa 
before the finding, and after finding 
tis Indiqtamemtum 376 

18. If an Offence ſufficient to main- 


cient, tho' other Facts be ill laid 385 


19. As Perberaverunt, Fulneraver, 


Sc. is good without In{ultum fecit, be- 
cauſe Battery implies an Aſſault 384 

20, Indictment for Preaching not 
being licenſed, quaſh'd, becauſe not 
ſaid contra formam Statuti 

21. Indictments for any heinous Of- 
fences, and Informations. filed by the 
Attorney General, not to be quaſh'd 
on Motion Ae 372 

22. Motion for an Information of 
perjury denied: For per Cur, you may 
indict him 374 
23. Where two Indictments are for 
the ſame Fact, proper to try on both 
at once | | 382 

24. When a Recognizance for try- 
ing an Indictment, on Removal, is 
forfeited or not 370 

25. No Motion to quaſh Indict- 
ment remov'd by Certiorari after the 
Recognizance forfeited 380 

26, Where the Defendant ſhall give 
Security to try it, on a Removal by 
the Proſecutor _ 652 
27, An Indictment 
entred on the Plea-Roll, but if at the 
Old Baily tis put in a Bag, Oc. 371 
28. Indictment for breaking the 
Chamber of S. in the Houſe of James, 
Evidence it was the Houſe of Janeſon, 

29, Where a Matter concerns the 
publick Government, and no particu- 


tain the Charge be well laid, tis ſuffi- 


370. 


trydin B. R. is | 


| 


of 


k „ 


376 
Action 
on penal Statutes made before 7 2 
1. c. 4. can't be brought into F. R. 
unleſs for Facts done in the County 
where the Court ſie 372 
33. Alſo Debt lies not in B. R. on 
any penal Statute made before 21 Jac. 
1. ſecus of penal Acts made ſince 373 

34. One outlawed by Proceſs in In- 
formation, if he comes in and reverſes 
the Outlawry, muſt plead iſtanter 
to the Information 371 

35. See an Information, Oo War- 
ranto they admit Perſons not Inhabi- 
tants to be Freemen 374 

36, And note the different Judg- 
ments on Writs of Opo Warranto and 
Informations ibid. 
37. A Coroner's Inquiſition quaſh'd 
becauſe the Wound not ſet forth, nor 
that the Party died of it 377 

38. A Coroner may cauſe the Body 
to be taken up ſoon after Burial, but 
not aftcr a long Time ibid. 

See more of Inquiſitions and Infor- 

mations in Office for the King, 
Perjury, Riots, &c. and p. 12, 
325, 514, 587, 660. 

39. For Deer-ſtcaling, if Informa- 
tion be in due Time, the Conviction 
may be at any Time afterwards 383 

40. And in ſummary Convictions 
Appearance aids want of * 

ibid. 

41. Alſo ſuch Convictions are to 
be taken ſtrictly againſt the Offender 


5 378 
42. Therefore need not be laid con- 


tra Pacem, and juxta formam Statu- 
43 


ti is ſufficient 


Alſo 


© 43. Alſo Confderatum quod Convi- ef} TS ee ap 
Fas oft is enough, _—_ . un and In Keepers. 

ö ef e 378, 383 1. One takes Lod 
and fi _ — h wee der. DT diet, and lets Stables for phe _u 
i Well 1 . 4 88 oo not. an Inn-keeper within 185 
45. And that Oath was made De 2 M. c. 13. for Quartering Soldier, 


veritate premiſſorum, is enough 369 


= How Execution ſhall go on | 
rmance 


of Convictions, vide 369, 


7 89 
47. And the Executor of the Own- 
er may ſue Execution 3579 
48. O. If Conviction of Deer“ ſteal- 
ing be pardoned by Act of General 
Pardon 383 
49. On 3 6 4W.& M. c. 5. a Sel- 
ler of ins may be convicted 
ibid. and ſee 542 
50. Of Averments in Indictments 

| vide 611 
See alſo Action Popular, Convic- 
tions, Forgery, Nuſance, Per uy, 
1 Uſury, Words indi ta- 


Infants. 


1. An Infant may buy Neceſſaries, 
but cannot borrow Money to buy Ne- 
ceſſaries 279, 286, 387 

2. Alſo a Bond given by an Infant 
or Ideot for any Purpoſe is void 675 


3. In Indebitatus Aſſumpfit, Infancy 


may be given in Evidence on Non 
Arg 279 

4. Cuſtom of a Manor, that if the 
Surrenderee appears not on three Pro- 
clamations, he forfeits, binds not an 
Infant 386 
5. See divers Caſes cited of Reco- 
verics ſuffered by Infants on Privy 
Seals, but diſallowed 2 $67 

6. In Appeal, Oc. the Writ and 
Suit of an Infant is ſubje& to the Di- 
rection of the Prochein Amy, not of 
the Infant himſelf 176, 177 


: ſteal tis Felony, if a Lodger, not 388 


upon Proof by Witneſſes of its Deli- 


Inſtitution and Induction, vide 


And ſee Page 95. 
+ 


| nancy in Common 


2. Note; A Lodger is Ms 1 


3. One by leaving his Horſe in 
Inn becomes a Gueſt; ſecus of fine 
Nu : - >” ths 

4. An Inn-keeper (tho Part- owner 
of a Ship) held not within the Ste 
tutes of Bankrupts 109 

See alſo Alehouſes, and p. 18, Ge 


Innuends, vide Expoſiti : 
1 
Inquiſition, V. Indict ments &c 
Inrolment. 


1. A Deed may be inrolled with 
out the Examination of the Party, 


ve $ 
2. The Party died before 4. 
ledgment, yet the Deed was inrolled 
N ibid. 
3. And where two are Parties, Ac- 
knowledgment by one binds the 0- 
ther ibid, 
4. A Rule that all Deeds be ac- 
knowledged on the Plea- ſide and in 
open Court \- thi. 


Biſhops and Preſentation. 


Jointenants, Tenants in Con- 
mon, &c. 

1. Where the Words, equally to be 
divided, make a Jointenancy, or Je- 


226, 391, 39? 
2, Grant 


——— — r —— „* 


W 


—_—— 


e 


111. mm * toad A a 
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2. Grant of 1001. Rent to five, e- 
qually to be divided, to hold to them, 
viz, 10 l. to each, (Fc. they are Join- 
; tenants e' Page 390 
;. So a Grant to 4. and B. hgbend' 
one Acre to 4. and the other to B. 

are Jointenants 
One Tenant in Common may 
lifſeiſe his Companion, #. e. by an 
actual Oufter 


6. They cannot join in an Eject- 
ment, 423. Nor in an Avowry 390 
7. But Coparceners muſt join in an 
Avowry, 390. ide 1287 
8. See the Difference between Co- 
rceners and Tenants in Common, as 
to pleading a ſole Seiſin 629, 630 
9. The Poſſeſſion of one Jointenant 
is Poſſeſſion of the other, ſo as to pre- 
vent the Statute of Limitations 285 
10. And if one Jointenant levies a 
Fine, tho' ſt ſetves the Jointure, it 
does not ouſt his Companion 286 
11. One Jointenant of Chattels can't 
bring Trover againſt his Companion, 
but may againſt a Stranger 290 
12. Where one Coparcener will take 
Advantage of a Forfeiture, and the 
other not, O, if an Apportionment 
IN n 
Joint and Several. 
1, Two Coparceners, Execution a- 
gainſt one, the Sheriff muſt ſeiſe all 
the Goods, and ſell an undivided 
Moiety BE RR t 4 
2, What Words make a Covenant 
or Obligation joint or. ſeveral, ide 
14 2 393 
See alſo Apportiomment and Joi 
tenants. 


fourneys Accounts. 


Where one not Party to the firſt 
Writ may have a Writ by Journey. 
Accounts 393 


, 392 , 
5. Tenants in Common may be by f 
Preſcription, but not by Wrong 423 


mounts to the General Iſſue 


392 


— — 
- 0 ” 
„ 4 #3 2» f1 W.c.c 4 
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5 7 9 
| Iſſue General. ; HT xt 4 Þ 


I. In Debt the Defendant may plead 


a Releaſe, or give it in;Evidence on the 
General Iſſue of N Debet Page 394 

2. So in 4Aſſumpſit he may plead. 
Payment or give it in Evidence on 
Non Alumppt - ibid. 

3. Yet held, That Performance in 
Munpſit amounts to the General I- 
r ow... eee 

4. In Treſpaſs, Plea, That it was 
the Horſe of J. F. and the Plaintiff 
took and impounded it, and that the 
Defendant took him by Replevin, a- 
ibid. 
Sce alſo Pleas and Traverſe. 


Iſues and Profits. 
1. Iſſues of Lands not forfeited by 


Outlawry till Inquiſition taken ; and 


Alienation before Inquiſition is a, Bar 


5 
2. Iſſues of a Jointenant for Life ar 
leviable on him in Reverſion ibid. 
3. Beaſts of a Stranger Levant and 
Couchant are ſcizable on a Lepari 
4. So of a Jointenant and Com- 
moner, unleſs the Title found by the 


Inquiſition ibid. 
Judge. 


1. The Mayor of H. committed for 
ſitting in Judgment where he was 
party, tho' by the Charter the only 
Judge there 396 

2. Where one acts as a Judge, his 
Act is not traverſable; aliter of an 
Officer, as a Conſtable, G. ibid. 

3. A Judge not anſwerable for Er- 
ror of Judgment either by Actton or 
Indictment r. 397 

4. Mayor and Commonalty of L. 
may limit Penalties of By-Laws to 
themſelves | 397 

Q J. But 


Ct 


mMmmAaLE <= 


ee i 


5. But ſuch Penalties can't be ſued 
for in the Mayor's Court; aliter if the 
Mayor could be ſeyered Page 397, 
| a { | 4 10 F Re. | 3 

6.' Mayor is Head of the Co 5 
tion, and an Action by them abates 


by his Death ibid. 


Fiudgments. 


r. Judgment for a Fine may be gi- 
ven in the Defendant's Abſence, but 


not for any Corporal Puniſhment 536, 


400 


2. Judgment may be given after the 


Plaintiff's Death, if it be within two 
Terms after Verdict 401 
3. There muſt be four Days exclu- 
ſive between the Day in Bank and the 
Signing of Judgment mann 
4. In what Caſes Judgment may be 
enter d on the peremptory Rule with- 
out Motion ibid. 
5. Judgment on Demurrer to a Plea 


muſt be enter'd with Er * videt ur 
„Gc. 402 


Curie quod plagit prædi 

6. If the Plaintiff in a Monftrans de 
Droit fails in his Title, no Judgment 
nced be given for the King 488 
7. See the Forms of entring Judg- 
ments on Nun prof. G. 453, 456 
\% Yr hs ought to be compleat 
and formal; and a Diſmiſhon 1s no 
Judgment 511,512 

9. A Warrant to confeſs Judgment 
may be given in Cuſtody, and how 
ai 03 

10. Warrant to confeſs Judgment 
by a Feme, who afterwards marries, 
is thereby revok'd 399 

11. Yet Judgment confeſs'd by a 
Feme Covert refuſed to be ſet aſide on 
Motion 400 

12. Where a Judgment is confeſs d 


on Terms, the Court will take Notice 


of them; aliter if the Agreement is 
ſubſequent 4 | 40 
13. Judgment for a ſcandalous Li- 
I 


bel altered the ſame T and th 
Puniſhment increaſed age 40 
14. Upon Wirit of Inquiry alter 
Interlocutory Judgment, where the 
final Judgment muſt be againſt the 
Adminiſtrator |, + 1 2 
15. Bringing Debt upon a Jude- 


| ment is no Wayer of the Len created 


by that Judgment 80 
16. And Debt will lie in an Inferi - 


Court on a Judgment in ZB. R. (0.) 


17. Judgment of a Superior a 
is only voidable, tho' a private Sta- 
tute ſays it ſhall be void 674 
18. On Payment of Coſts, Tudg- 
ment will be ſet aſide tho regularly 
entred, if the Plaintiff has not loſt a 
T rial 402 
19. No Reference for Irregularity 
after Writ of Error brought ibid. 
20, What Judgment ſhall be given 
on a Writ of Error, oi ol 
21. A Judgment can't be reverſed 
in part and affirmed in part, unleſs 
part is by Common Law and part by 
Statute | 24 
22, If Judgment for Defendant on 
ſpecial Verdict be reverſed in Exche- 
uer-Chamber, that Court ſhall give 
the new Judgment; aliter if on a De- 
murrer | 403 
23. If a Judgment of B. R. be re- 
verſed in Parliament, the new Judg- 
ment muſt be entred in a n 
1 td. 

See alſo Attornies, Arreſt Judg- 

ment, Confeſſion, and Convitiions. 


Juriſdiction. 
1, All Juriſdiction is deriv'd from 
the Crown 510 


2. In Inferior Courts every thing 
that makes the Giſt of the Action mult 
be laid within the Juriſdiction 404 

3. Aiter, if only Matter of Aggr 
vation wid. 

4, Bill 


wo 


— 


Te TABLE. 
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. Bill may be in Chancery to fore- 
cloſe a Mortgage on Lands out of its 
Juriſdiction, if the Perſon be within it 
tick Page 404 
5. dee a Diverſity where two Courts 
have Juriſdiction of the ſame Thing, 
and where not | 195 
6. And ſee the Juriſdiction of Ju- 
ſlices and the Seſſions, touching Ap- 
prentices . 67 
See alſo Courts Inferior, Juſtices, 
Seſſions, &c. 1 


; 7 ur) and Furor. 


1. See the Rules of ſtriking Juries 
by the Maſter, and the Practice there- 
2. Jurors ought to acquaint the 
Court that they can give Evidence be- 
fore they are ſworn 

See alſo Challenge, Trials, and 
Derdifts. 


Juſtices of Peace. 


1. Authority given to N of 
Peace muſt be exactly purſued 475 
2. Indictment for Forgery lies not 
before Juſtices of Peace (vide Con- 
vittions and Indict ment.) 406 
3. See their proper Method of pro- 
cceding on 14 Car. 2. for Removals of 
Poor ibid. 
4. They have no Juriſdiction upon 
the Statute of Uſury 680 


void, but voidable 674 


ftards, Convittions, Poor, Or- 


ders, and. Seſſions. 


Juſtiſication. 
1. A Wife may juſtify an Aſſault 
In Defence of her Husband ; ſo may 
a Servant in Defence of his Maſter, 
but not vice verſa | 


405 


ibid. 


See alſo Mlehouſes, Apprentices, Ba- 


40 


return d 


J. See, where their Orders are not 


IM He 


2. Nor can one juſtify in Defence 
of his Houſe or Cloſe, Gr. but muſt 
plead molliter Manus Page 497 
that commands, or even re- 


queſts another to take Goods, (Fc. is 
a Treſpaſſer 409 

4. And in Treſpaſs ſuch Command, 
Cc. is traverſable; contra in Reple- 
vin ibid. 

5. In Treſpaſs for taking Goods the 
Officer need only ſhew a Writ of Ex- 
ecution ibid. 

6. Secus of a common Perſon, un- 
leſs in Aid of the Officer by his Com- 
mand ibid. 

7. Where a principal Officer juſti- 
fies under a returnable Writ, he muſt 
ſhew it was return d; ſecus of ſubor- 
dinate Officers 1 

8. A Serjeant at Mace juſtified un- 
der a Precept on a Plaint in Replevin, 
and held ill becauſe not ſhewn it r 
1b . 
9. In Impriſonment Juſtification by 


Order of Court of Conſcience to carry 


the Plaintiff to the Comprer, held ill, 
becauſe the Impriſonment was con- 
feſs'd, but not ſhewn to be in the 
Compter 408 

10. Juſtification by 1 El. c. 17. held 
ill for want of ſhewing a Warrant 407 

11. In juſtifying under a Writ tis 
not enough to ſhew where returnable, 
but. muſt alſo ſhew whence it iflu'd 517 
See alſo Bailiff, Replevin, and 


Treſpaſs. 
K 
Ning. 
. HE King has a Right to the 
L Service of his Subjects 168 
2, The King can't diſcharge the 


Right of a Subject, or hinder him of 
a Remedy the Law gives him . 19 
3. The Kings of England have not 
the ſole Legiflative Power, and if the 
King 


2 vide Maſer and 


| The\ TABLE We. 


— — — 


King "wy Clergy make a e it | 
does not bind Laymen without their 
Aſſent f ** Page 412 


4. The King can lay an [ntbargo | : | 


pro bono publico'only - 32 


J. He can't grant an Annuity fo as | 
4% charge his Perſon, but may charge 
his Revenues, as the Exciſe, Or. 58 


6. He can't take Benefit of a Deviſe 
to ſuperſtitions Uſes, but ſhall apply 


it to a charitable Uſe 141063 


7. In Grants by dn wherPit ap- 


pears he intends to paſs the Thin 8. 


it ſhall paſs notwithſtahdiog falſe Re. 

citals 561 
8. He need not bring a Scire Facias 

to revive a 8 after the Year 


wy He c can't aaa Murder, except 


it be by expreſs Words 499 
10. He may pardon a Diſability 


whicie it is only the Conſequence of 
a Judgment; aliter where Part of the 


Judgment 289 


11. He may create an Triſh Peer 


under the Great Scal of England by 


exp reſs Words 510 
12. After inſtitution and Induction a 
Preſentation by the King is void, tho 


it be a Corroborandum, &c. 162 


1z. In conquered Countries ſuch 
Laws are to take Place as the King 
pleaſes 412, 666 


14- The King's Chaplain Extraor- |: 
e is not capable of a Plurality | 


161 
15. And ſee making the King's 
Chaplains Ordinary and Extraordi- 


nary 161, 162 
Sec alſo Monftrans de Droit, Offices 
and Office for the Kin ; and Par- 


dons, Parliament an T reaſon. 


93 


Servant. 


81. all rage in Force here are imme. 


is found and conquered, not ſo til 


of Normandy 
. ne Ph 603 , 


Bills of Exchange, and p. 443, 125. 


may determine his Will, oide bis 4 


_— 


1 — 


eee. 


Waa an uninbabited 3 
found out and plant- 


diately ſo there 
2. But where an inhabited oo 


declared by the, Conqueror 411 105 


3. No Canned oblige the Lain 
without Conſent of the Civil Legiſl 
ture 

4 The Idands Goeraſe, Iſo, 
Sarke, Oc. ate govern' d by the 25 


5, The Laws of e * aa 
extend to Pi! rgina, Cc. being con- 
quered Countries | 411, 666 
6. Where an Iſſue depends on Fo- 
reign Laws it may be tried in the next 
County, and ſuch Laws given! in 5 
dence 
7. A Temporal Matter * a 
a Spiritual uriſdiction muſt be tried 
according to "ella Rule of the Com- 
mon Law 547 
8. See the Difference between 1 
Maritime Law and Common Law, as 
to Hy pot hecations 34 
9. And of Lex Mercatoria, vide 


And Lex Parliamenti, vide 512. 
See alſo YVilletns, and p. 18. 


Law-Caſe denied, vide in Fit 
Tabula 


Leaſes. 


1. A Ledſe for a Year, and ſo from 
Year to Year, quamdiu, Ge. is a Leaſe 
for two Years Certain, and after at 
Will 413 

2. When a Leſſor or Leſſee at Wil 


4 


3. Termor 


be TAB LE 


—— — he. _ 


9 W 


z. r — — grants for a 
leſs Term — commence 1 his 
th, tis 
7 4 A Parol Demiſe to hold from 
Year to Year, & ſic ultra quamdin, 
St. is a Leaſe for two Years 
5. And after, every ſubſequent v ear 
* is not determinable till that be 


ended ibid. 


of Frau uds thid. 
7. Leaſes of Copyhold Lands are 
00 and a Forfeiture 18˙ 
8. Onere of Leaſes in Po 
and Reverſion 
9. For Biſhops Leaſes, vide 


Oc 


eſfion, 


337 
N 


and p. 244, 346, 388. 


Legacy. e. 
1. Where a Real Eſtate ſhall be 
charged with Legacies in Equity, vide 


2. A Legacy to a Creditor 


4 e 
* ction lies for a Legacy de- 
2 out of Lands 415 


4. Eſtates pur anter vie, how far 
fb to the Payment of ang 


5. Where a Time is annex'd to = 
Legacy and not to the Payment, and 
the Legatee dies before the Time, tis 
a lapſed Legacy | 415 
6. See a Prohibition to Spiritual 
Court on a Suit for a Legacy for re- 
=_—_ Proof of Payment, by one Wit- 
547 
See alſo Aſſets, Executors and 
Deviſes. 


Libellus Famoſus 
1. The whole Libel need not be ſet 


413 


414 | 


6. And is not void by the Statute 


„337 


See alſo Breach 13. Grants m7 - | 


416 
greater 
- _ than his Debt, how to be 


— i may bo giren 

m Evidence 135% 

2. Copying a Libel is — 

writing a Copy mags Oy is 

writing a Libel Ant 417; 419 
3. He that writes a in the 


' Contriver, and having a — Co- 
py of a known Libel is Evidence of 
418 


a Publication 


4. Where a Matter is wdanfal in 
general, a general ras ner ſhall be 


o taken % Das $9 did. 
Lune vide Beuel 
| Limitations. 


wy | Defendant done. . Sea, 


| | does not avoid the Statute of Limita- 
| tions; contra of the Plaintiff. 


42⁰ 
2. And in Replication, to avoid 
chat Statute, Continuances muſt be 
ſhewn 11 ibid. 
3. In Impriſonment, that Statute 
bei Si pleaded to Part, the Plaintiff 
reply, It was one continual egy 
hid. 

: A Adiion removed by Habeas Cor- 
pus, and that Statute pleaded above, 
the Plaintiff may reply, the Suit be- 
low was within fix Years | 424 
5. Pleas of the Statute of Limita- 
tions are to be favoured 421 
6. Let Lpere, if the Statute be 
pleadable to Suit in the Admiralty for 
Mariners Wages 424 
7. Not guilty within ſix Years is 
ill in Treſpaſs (being limited to four) 


23, 424 
8. Where the Duty ariſes bn; Con: 


ariſes on Con- 
ſideration Executory, the Defendant 
muſt plead, quod Adio non accrevit, 


GC. 422 
9. 4. receives the Inteſtate's Money, 
and afterwards Adminiſtration is com- 


mitted to B. the Cauſe of Action ac- 


forth in the Indictment, but if apy | crues 


crues by = Adminiſtration 421 
10. Twenty 


—— — = ms 
/ 4» 4 4 
* 
- 


ä——I— — — — — — 2 » 
n . þ —_ 
K * 


man in Execution of his Office, ' is 


- ther's own Hand how much a Child 
- has received, the Court will judge if 
bid. |a peremptory Mandamus is of Right 


Non compos is void 
79 1 
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3 


e 


to, Twonty Years Poſſeſſion: is 4 


. —— - 
—_ S — — —_ o 


3. A. Prohibition to Probate of 


Tie in Ejectment, for the Plain- | Will, on Suggeſtion, of being Non 


good Pitlt 
tiff as woll as the Defendant Page 421 |compes, denied | 


Page 552 


cerning new Lights was only during 
rebuilding of the 2 . + 

2. Cuſtom to puniſh by Information 
in the Court of Aldermen for Aſſault 
and contemptuous Words of an Alder- 


good; aliter if to disfranchiſe ibid. 
3 By Cuſtom of London an Execu- 
tor ſhall place: the Teſtator's Appren | 
tice with another Maſter, G. 66 

4. The Cuſtom there concerning 
Freemen's Eſtates extends only to 
Children, not to Grandchildren: 426 


5: So the Cuſtom of Hotchpot there; 


and where it appears under the Fa- 


a full Advancement or not f 
5. Mayor and Commonalty of Lon- 
don may limit Penalties of By-Laws 
to themſelves, but cannot be ſued for 
in the Mayor's Court 397, 398 
7. See the Difference between Lon- 
don and other Cities, as to the Cuſtom 
Gmilda Mercatoria I 1186 
See alſo By-Laws, Corporations, c. 


Lunatick and Ideot. 


rt he statute of Limitationsruns | 4. Surrender of Tenant for 1:6: be 
not 1 A. unleſs actually ouſted ing Now. compos, to a Remainder. 
or di ned mn 2991 22 1 423 Man is void, Ge. 7. 6 
12. J. barrd in his Formedon may | See alſo 11fants. " 
take Advantage of a Right of Entry rf li of igt at 

7h * P1144 422 a "7 a 
Bes alſo Poidegce 1, 2, 3. 1 
London and its Cuſtoms. Maihem, vide Treſpaſs. 

1. Court of Aldermen's Power con- \- Mandamus.. 


1. A Mandamus to one, to com- 
A mand another to do the A 
is ill 436, 'oide- 701 

2. Several Perſons can't join in a 
Mandamus to reſtore 433, 436, 437 

3. The Writ not to be teſted before 
granted; but the Alias and Plurie; 
may be returnable immediate 434 
4. And fifteen Days between the 


Teſte and Return if above forty Miles 


from London, and eight Days if un- 
der Lin ibid. 
ot hon if the firſt Writ be not te- 
turn d, a peremptory Rule ſhall go, 
and dent an Attachment, (5c. 4 
6. Alſo after the Return falſified, 


430 

7. Yet if Action be brought for ſuch 
falſe Return in C. B. no peremptory 
Mandamus ſhall go 48 
8. Where an Officer at Will is re- 
mov d, and the Corporation does not 
rely on their Power, but return 3 
Miſdemeanor, and that is inſufficient, 
a peremptory Mandamus ſhall go 
B Ken | | 428, 435 
9. Want of Summons is no Ob- 


1. An Ideot is maintainable by the jection for Removal, if the Party ap- 


Pariſh where his Father is ſettled, and |pea 


red and was heard "RS 428, 435 
10. A Cuſtom to remove ad lilitun 


not where born 427 
2. The Bond or other Deed of one 
427,7 


is good, but that muſt be retumm d po- 
ſitivelx tit! | 4 
II, 


De 7 22 Fl 


11. A Return of a Mandamus muſt 
be certain to every Intent Page 432 

12. Several Matters may be return- 
ed on the ſame Writ, but they muſt 
be conſiſtent | - 436 

13. A Variance” between the Writ 
and Return in the Name of the Cor- 
poration Is ill 1 1 434 
14. A Mandamus directed to the 
Mayor, Bailiffs, Oc. the Mayor alone 


cant diſavow 431, vide 701 
15. But the Mayor is puniſhable if 
he does it againſt the Conſent of the 

ority - | 431, 432 
e the Return ſpeaks of a 
Conſtitution different from the Writ, 
it ought to deny the Suppoſal of the 
Writ A | 
17. Return 
corporate Aſſembly, and Election of 
another into the Office, is good 433 

18. But on fuit debito modo Elec- 
tut is not good, unleſs the Writ ſug- 


geſts a Debito Modo 433, 434 
19. An Amotion or Removal muſt 
be for the Matter chargd 4335 


20, Non-attendance is a good Cauſe 
ol Forfeiture of the Office of —_— 
A 5 ibid. 
21. A Rule to inſpect the Charter in 
order to make a Return, denied 430 
22. Concerning Mandamut for 
Overſeers of the Poor, to make Rates 
or come to Account, ide 525, 531 
See alſo Diſtribution, Motion, 2. 
and Mriti. 8 


Manor, vide Copy bold. 
Murlets, vide Fairs. 


Marriages, vide Baron and 
Feme, and Page 437. 


Mariners, vide Admiralty. 


may make the Return, and the others 


WR} 1 bo 
of a Reſignation in the 


.of Servants Wages, if it does not 


Marſhal and Marſhalſea. .. 
1. A Bond to the Marſhal to be a 
true Priſoner is good Page 438 
. 2. The Earl Marſhal of England 
formerly Marſhal of B. R. 439 
3. See the Juriſdiction of the Pa- 
lace-Court © © ibid. 
4. Debt lies not in the Marſbalſea 
on a Judgment in B. R. ibid. 
5. The Office of Chamberlain of 
the King's Bench Priſon inſeparably 
incident to that of Marſhal tbid. 
6. All other Marſhalſeas originally 
deriv'd from that of the Earl Marſhal 
of England 439, 602 
Sec alſo Eſcape 2. "EY 


Maſter and & ervant. 


1. Maſter is liable for Neglect of his 
Servant, not the wilfu] Wrong: . 441 
2. And he that. imploys a Servant 
undertakes for him 440 
3. Yet the Servant's Act binds not 
the Maſter, unleſs he acts by his Au- 
thority, or he conſents 442 
4. Goods are ſpoiled by Default o 
a Maſter of a Ship imployed by the 
Owners, tho Owners are liable 440 
- 5- But the Action muſt be brought 
againſt all the Part · Owners, who make 
but one Maſter ibid. 
6. The Servant may juſtify Batte- 
ry in Defence of his Maſter, hut not. 
e converſo n e 
7. If a Servant be robbed of his 
Maſter's Money or Goods, he or the 
Maſter may ſue the Hundred 613, 614 
8. A Maſter of a Stage-Coach is 
liable for Goods loſt by his Driver, if 
he takes a Price for Carriage; aliter 
not 282. 
9. A Covenant between the Maſter 
and a third Perſon, the Servant not 
being Party (vide Apprentices) 479 
10. Order by Juſtices for Payment 
ap- 
pear 


— 
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e ſhall be intended 18. Res eſt miſ ubj 1 
pear What Wages, iha intende 18. Res eſt mi ſera ubj 5 ä 
8 t 2. 7 % — 19. 9 Fate dana . 
. er to Y 42 J. or La- 19. Oui facit per ali ö 
bour in Husbandry bel good, tho 7 51 2 91 * 5 


it does not appear ſuch Wages as the 
Statute directs 441 
12, For Remedies for Wages are 
favoured in the Superior Courts 441, 
| | 479, 484 

13. See the Diſtinction between Ser- 
on, predialis and perſonalis 667 
See alſo Jppremices, and Authority. 


Maxims. 
1. Omnis innovatio plus novitate 


perturbat quam utilitate prodeſt 20 
2. Sic utere tuo ut alienum non læ- 


das © 22 
f Communis error facit jus 33 
3. FVolenti non fit injuria ibid. 


4. Ouicung; habet ordinariam juriſ- 
diftionem eft loci illius ordinarius 41 
5. Annua nec debitum judex nos 
ſeparat ipſum ne 
6. Id certum eſt quod certum reddi 
poteft ; 519% 7:1 
7. Non eft juſtum aliquem poſt mor- 
tem facere baſtardum f N 
8. Ex nudo patio non oritur adtio 
(vide 24.) 5 BWP 
9. Par in parem imperium non ha- 


IT 135 
10. Nulla curia que 


recordum non 
habet poteſt mandare carceri 200 
11. Aclio pro injuria perſonal; mo- 
ritur cum perſona, (vid. 12.) 210, 314 
12. Placitum eſt nomen colledtivum, 
A 219 

13. 
ſunt nibil peratur 233 
34 Nemo bis punietur pro uno de- 
lifto 253 
15. Oui ſentit onus ſentire debet 
commodum 302 


16.Utile per inutile non vitiatur 417 | 


17. Utlagatus non convittus eft de 
PFatto, Ot. 
. ; I 


12114 


it was underwritten, yet good 


eſſio eorum que tacite in- 


2404; 


Meaſures, vide Weights, 
Melius Inquirendum, vide C.. 
roner and Office for the King, 


Merchants and Merchandiz,, 


1. The Word: Merchant in 
all Sorts of Traders, as well is — 
chant- Adventurers 445 
2. And the drawing a Bill of Ex. 
change makes a Merchant to that 
Purpoſe | 125 
3. Between joint Merchants the Re. 
medy ſurvives, but not the Duty 
4. Therefore the Survivor and the 
Executor can't join in an Action ibid. 
5. In Policies warranted to depart 
with Convoy, is intended without 
wilful Default of the Maſter 443 
6. And intended only from the 
Place of having Convoy ibid, 
7. And Deviation diſcharges the 
Policy for that Time, &c. 444, 445 
8. Ouare if a Ship ſeiſed by the 
Government be within the Word De- 
tention in the Policy ö 
9. A Policy altered by Conſent 4 
ibid, 
10, Goods ſpoiled by Default of the 
Maſter, the Owners liable 440 


Misfeaſance, &c. vide Aion 
on the Caſe, 2, &. 
Miſnomer, vid. Abatement, Al. 
dition, Names, and V ariance. 
Modus Decimandi, vide Title. 

Money. | 


1, Any Piece of Money coin it 
the Mint is of Value as it gt 
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Wm 


portion to other current Money, and [ſhall be preferr'd before Aſſignees of 


that without the King's Proclamation 
Page 446 
2, The Unite being raiſed 16 d. by 
King Fames the I. was the Occaſion of 
coining Guincas, vis. at 205. ibid. 
3. In Inde Aſump to pay 130. 104. 
for Nine Guineas receiv'd, not neceſ- 
fary to ſhew the Number of Guineas 
(vide 9, 22.) ibid. 
4. Money paid on a void Award 
may be pleaded as Accord and Satif- 
faction | > 17> 
5. 4. receives Money of B. by the 
Hands of C. tis 4.'s Money, and he 
muſt abide by the Loſs 507 
6. A Power to charge Lands with 
a Sum of Money imports the Intereſt 
thereof alſo oy 538 
7. Touching bringing Money into 
Court, vide 583, 596, 597 
See alſo Aſumpſit, Rules of Court, 
and Tender, &Cc. 


Monopolies. 
Sec the Conſtruction of the Statute 


21 Fac. 1. c. 3. of Monopolies and of 
new Inventions 09, LO 
Monſtrans de Droit. 

1. If the Plaintiff therein fails in 
his own Title, he can't take Advan- 
tage of another's, or want of Title in 
the Crown ä 447 

2. The Record of the Inquiſition 
thereon is before the Court with re- 
ſpc& to the Plaintiff only 448 

3. And ſee the Judgment therein 56, 

See alſo Page 395 
Mortgages. 

1. A Mortgage with Proviſo, That 
future Intereſt, if not paid, ſhall be ta- 
ken as Principal and bear Intereſt, 
the Proviſo is void | 449 

2. A Mortgagee or Purchaſor pre- 
eedent, tho by defective Conveyance, | 


Commiſſioners of Bankrupts Page 449 
3. Where” perſonal Eſtate ſhall be 


«pplied to pay off a Mortgage in Dif- 
c 


arge of the Lands 449, 450 
alſo Chancery, 19, 20, Cc. 


7 See 
and Diſſeiſin, 1 and 2. 
Motion. 


1, No Motion to quaſh Indictments 
removed by Certiorari after the Re- 
cognizance for Trying is forfeited 380 

2. No Motion for peremptory Man- 
damus after Verdict for falſe Return, 
till four Days after the Ret᷑ of the 
Poſtea 431 

3. If a Plaintiff moves to amend his 
Declaration the ſame Term the Plea 
comes in, he need not give new 
Rules to plead 3520 

4- No Motion for a new Trial after 
Motion in Arreſt of Judgment 647 

. Where a $i” Fa ſhall iſſue on 


Motion, and where without, vide 598 


6. A Franchiſe not to be allow id on 
Motion, unleſs formerly pleaded, and 
is upon Record 450 

7. Where a Fine is ſet for Forcible 
Eatry, the Conviction not to be quaſh- 
ed on Motion n en 

8. See where a Venue may be chan- 
ged on Motion, in Barriſter and Viſne. 

9. How to move to make a Re- 
cord a Concilium 565 


Murder, vide Appeal, Felony, 


and Page 614. 
Names of Purchaſe and Dig- 


4 my. a 
Le Duke's eldeſt Son is not to be 
1 ſtyled by bis Father's ſecond 
Title in legal Proceedings, tho allow- 
ed him in 8 Parlance 451 
We. 


th. 


1 
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2. A Corporation may ſue by their 
Name of Incorporation, tho they 
have expreſs Power to ſue by another 
r Page 451 
3. A Variance between the Writ 
and Return of a Mandamus in the 
Name of the Corporation is ill 434, 


45, 24h vide 433 
4- A Bond made by the 


Name of 
Erlin, but ſubſcribed Eriwin, is no 
material Vatiance 462 
5. On Certiorari to remove Orders, 
the Name of the Pariſh in the Writ 
and that in the Order muſt be the 
ſame | | 95 
6. If a Writ or Declaration be a- 
gainſt one as Knight only, when he is 
a Knight and Baronet, 'tis a Miſno- 
2; 50 
See alſo Abatement, Additions 
and Variance. 


Ne extat Regnum, vide Writs. 
Negroes, vide Villeins. 


1. The Authority of a Judge of 
Niſi prius is by Commiſſion of Aſſi ſe 
454 


1. A Judge of Niſi prins may re- 
ceive & Nonſuit at the Aſſiſes 456 
See alſo Abatement, 17. Amend- 
ment, 14, 16, Oc. and Arreſt 


| Nobility, vide Peers. 
Nolle Proſequi, vide Nonſuit. 

Nen Compot, vide Lanatick. 

FP wo”, 

' 1, In Treſpaſs againſt four there 
can be but one Nonſuit for want of 
declaring 

4 „8 4 5 


be Non 


very; becauſe intended 


ceſlaty 


455 


2. A Non pros may be entre 
to one Defendant a 
Judgment, not after Final Page 455 

3. Where a Defendant les Bail 
without an Arreſt, the Plaintiff may 

pros d ibid, 
4- In a Qnare Impedit Nonſuit after 
Appearance is peremptory 559 

5. So it ſeems in Appeal: But Non- 
ſuit therein before Appearance is not 
peremptory | 64, 
6. In Ejectment againſt ſeveral, if 
ſome confeſs Leaſe, &c. and others 
not, the Plaintiff may proceed as to 


the former, and be Nonſuit as to the 


latter 456 
7. Where ſeveral Defendants ſcyer 
in Plea, Plaintifls may enter Non prog 
againſt one, any Time befote the Re- 
cord ſent down 457 
8. A Diſcharge by Nolle proſequi on 
Indictment, will not maintain an Ac- 
tion for a malicious Proſecution 456 
9. See the Forms of entring Non 
pros | ibid, 
Notice. 

1, Notice is not neceſſary to be al- 
ledged where the Matter is preſumed 
to be known without it 457 

2. As where JA. in Conſideration B. 
would deliver up a Bond to. aſſumes 
to pay B. 30 l. Action lies on B. s de- 
liveting up the Bond to C. ſant al- 
ledging Notice to J. of ſuch — 
ibid. 
3. Where and what Notice is ne- 
ot not, in order to make a 
Settlement 472, 473, 476 

4. Where one is bound by Deed 
to do an A& of which he is to give 
Notice, tho' ſuch Notice is diſpenſed 
with by becoming impoſſible, yet the 
Act mult be done 214 

5. If there be no actual Proceeding 


within four Terms, there muſt be 


557 
6, Ke 


Term's Notice of Trial 


© - 


2 
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6. See more concerning Notice of 
Trial, G. Page 257, 645, 650, 653 


Sce alſo Requeſt. 


Novel Aſſignment. 


1. Where the Defendant by Plea 
makes a tranſitory Treſpaſs local, the 
Plaintiff may make a new Aſſignment 

453 

2. Where the Place is made mate- 
rial by the Defendant's Plea, he muſt 
ſhew it with Certainty ibid. 

3. If in Treſpaſs, Quare Clauſum 
fregit, he pleads Liberum Tenemen- 
tum, and Iſſue thereon, he may ſhew 
any Cloſe that is his Frechold ibid. 

4. But if the Plaintiff | ang the 
Cloſe a Name, the Defendant muſt 
prove a Freehold in the Cloſe fo 
named ibid. 


Nudum. Pactum, vide AF 
ſumpſit. 
Nuſance. 


1, If one erects a Houſe which ſtops 
my Lights I may pull it down 459 
2. In Caſe for ſtopping Lights it 
muſt appear that the Lights were an- 
tient n ibid. 
3. And Cynſuevit after Verdict there- 
in imports Time out of Mind 
4. Tenant for Years efeats a Nu- 
ſunce, and makes an Under-Leaſe to 
N. Action againſt either 460 
5. A Qu permittat profiernere 
—__ Adiſicia ad nocumentum, = 
45 
6. In Juſtification of abating a Nu- 
lance it need not be ſhewn, That ho 
did it doing as little Hurt as could be 
1218 2 * 45%, 459 
Keeping Swine in a City, -a Nu- 
_ at Conan Law, an indicta- 
0 | 


ibid. 


O 


Oaths and Affidavirs. 


1. EE the Oath of the Triers of 
Jurors on a Challenge for Fa- 
vour, Oc. Page 152 
2, Oath made de Veritate premiſſo- 
rum is inſufficient in Convictions 369 
3. Concerning the taking of Oaths 
to qualify for Offices in Corporations 
428, 429 

4. Where a Peer ſhall depoſe on his 
Oath or his Honour 512, 513 
5. One robb'd, if he refuſes to take 
the Oath, can't ſue the Hundred 613 
. Affidavit of the Time when a 
Declaration was delivered 670 
7. On Submiſſion to a Fine after 
confeſſing an Indictment, Affidavits 
may be read to prove the Proſecutor 
allaulted firſt ; contra after a Convic- 
tion 55 
8. Affidavits taken before Com- 
miſſioners, by 29 Car. 2. c. 5. muſt be 
in a Cauſe in Court 461 
9. Where Affidavits of Perſons pil- 
lory'd may be read ibid. 
10. Where on ſhewing Cauſe new 
Affidavits may be read to ſupport a 
Rule ibid. 


Obligation. 


1. Inſenſible Words in the Sum of 
an Obligation may be explain'd by 
the Condition 462 

2. As Sex triginta Libris, ot Ona- 
drans Libris, Oc. ibid. 

3. Condition of a Bond (reciting a 
Debt) not to pay, is repugnant, and 
the Bond ſingle 463 

4. Bond made by Erlin and ſub- 
ſcribed Erlein, is no material Va- 
riance 462 

5. Bond from 4. and B. to H. joint 
and ſeveral, a Covenant from H. not 


\ 


to ſue is no Defeaſance 575 
; 6, A 
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6. A Bond by a Deputy to pay a 
certain Sum out of his Salary or Pro- 
fits is good Page 466, 468 

7. But where it is without Relation 
to the Salary or Profits, tis void ibid. 

. See alſo Day, Date and Chancery. 


| Occupant and Occupancy. 


1. The Heir ſhall be charged in 
the Caſe of a ſpecial Occupaney with 
Payment of Debts, not Legacies 464 
2. An Adminiſtrator ſhall be char- 
ged in like manner where he is a ſpe- 


cial Occupant 455 
| Offices and Officers. 


1. A Judicial Office may be grant- 
ed to two, but if one dies it does not 


ſurvive, unleſs ſaid, To the Survivor 
5 | — 


2. The King grants an Office to A. 


durante beneplacito, and after grants | 


it to Z. tocommence after the Death, 


Surrender. or Forfeiture of J. the 


latter Grant is good . --- tid. 
3. Office granted at Will is at the 
Will of the King, and not of the 
Party, and may be ſurrendered 466 
4. King's Tenant at Will may for- 


feit; but there muſt be an Inquiſition 


NN 1 ibid. 

5. Non-attendance a good Cauſe of 
Forfeiture of the Office: of Reeorder 
6. Of removing Officers at Will in 


Corporations, vide Mandamus 8. and | 
| by Juſtices of the Diviſion, but mult 


p- 428. 


7. A Freehold to commence in Fu- 
turo may be in a Rent de 72000, or in 


4866 


an Office 1 
8 Bond by a Deputy to pay 
the Profits of the Office, or a ccrtain 
Sum out of the Salary, Oc. is good 
9. Earl, Marſhal of England for- 
mecly Marſhal of B. R. and the Office 


we] 


Half 


of Chamberlain of the Priſon incident 


to that of Marſhal 


10. The Cuftos Rotulory; * 
point the Clerk f the Peace — 
Decd oy” 467, vide 479 

11. Concerning the Office of Clerk 
of Aſſiſe, ©ide 670, 571. and Cer} of 
the 1 1 327 

12. A Pariſh-Clerk nomi 
the Parſon is in for Life, Ge. 9 75 

13. And Caſe lies for diſturbing 
him in the Execution of his Office 468 

14. The Mayor is the Head of the 

Corporation 139,32 
Sec alſo Bailiff, Conſtable, Coro- 


ner, Fees, Mandamus, Marſhal, 


Judge, Sheriff, &c. 
Office for the King. 


1, An Inquiſition finding ſome 
Points well, and nothing as to others, 
may be ſupplied by a Melins Inqui- 
(( 409 

2. Cyntra where it is defective in 
the Points found ibid, 

3. A. Tenant for Life, Remainder 
to B. in Fee; A. is attainted, the King 
ſeizes, B. may enter on the King ibid. 

4. Aliter if an Office had found J. 
ſeiſed in Fee, cc. et. 
See Monſtrans de Droit. 


Orders of Fuſtices of the Peace 


1. Order by Juſtices reſſding in the 


County, not enough, ſans ſaying f 
or far the Count 474 
2. Order for Removal need not be 


be Cuoruui n, vide bi, 473 450 
3. Juſtices cant command the 
cers of the Pariſſi whither. H. is ſent, 
to remove him b 003 
4. On Orders of Removal the Ex- 
mination muſt be by both' Juſtices 
Quorum mn 443588, 
5. Order to remove one to B. becauſo 
the Father laſt ſettled there, is 1 - 
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6. So to remove A. and his Family, 
or Wife and Family, becauſe too gene- 


1 do an Order reciting, V are in- 
farmed B. is the Place of legal Set- 
tlement, is ill n 
8. Alſo there muſt be a direct Ad- 
judication of the Place of legal Settle- 
ment 478, 479 
9. Order made on Complaint that 
A. is likely to be chargeable, is not 
zood without an Adjudication. 491 
10. And ſuch Order muſt be made 
on Complaint of the Churchwardens 
| 457, 493 
11. But need not ſhew that he did 
got rent a Tenement of 10 J. per Aun. 
ibid. 

12. Order of two Juſtices not ap- 
pealed from binds the Pariſh upon 
which 'tis made, till a new Settlement 
is gained 488, 489 
13. And held, an Order of two Ju- 
ſtices binds againſt all Pariſhes till re- 
pealed 481, vide 524, 527 
14. Yet an Order of Reverſal on 
Appeal binds not a third Pariſh nor 
Party | | 486 
15. Where Juſtices may remove to 
or from Extraparochial Places, vide 
486, 487 

16. The Pariſh on whom an origi- 
nal Order is made can't remove till it 
be reverſed 488 
17. And the Seſſions on Appeal can't 
ſend to a third Place not Party 475 
18, Nor can the Seſſions after their 
firſt Order make an Order of Review 
(vide Seſſions) 477 
19, And an Appeal from Order of 
Corporation Juſtices muſt be to the 
S:ſhons of the County, not of the 
Corporation 490 
20, The firſt Order failing all ſubſe- 
quent Orders fall to the Ground 482 
21, After Order confirm'd on Ap- 
teal, if a Perſon goes to a Pariſh not 
Party, he muſt be remov'd by original 
Order ; 481 


* 


Page 482, 485, 488 


Hoſpital, quaſh'd 


22, Note; An Order reverſed is final 


only between the Parties; but if con- 


firm'd, or not appeal'd from, 'tis final 
to all the World Page 492, 524, 527 
23. Juſtices may order the laſt Over- 
ſeers to pay their Succeſſors what Mo- 
ney is in their Hands 484 
24. They may order Wages to be 
3 generally, and the Court will in- 
tend it for Husbandr 42 , 48 
25. Order for Wand : 
poor Child dropp'd in Chrift-Church 
8 
26, Payment of Pariſh- Rates, ether 
for Houſe or Perſon, makes a Settle- 
ment 478 
27, Where and what Notice on other 
Accounts is neceſſary to make a Settle- 
ment 472, 473, 476, and vide Poor. 
28, On Certiorari the Juſtices can 
only return the Order in hecverba 493 
29, Defect of an Order can't be 
made good by Matter alledged in the 
Return ibid. 
30. See an Order by two Juſtices 
to execute another Order made by o- - 
thers, not good 489 
See alſo Apprentices, Baſtards, Cer- 
tiorari, Juſtices of the Peace, 
Poor, and Seſſions. 


Ordinary, vide Adminiſtrati- 
on, and Preſentation. 


Outlatury. 

1. J. indebted to B. on a Judgment, 
and to C. on Bond, is outlawed at the 
Suit of C. and his Lands ſeized, the 
Outlawry ſhall be preferr'd before the 
Judgment (except Fraud ſhewn) 495 

2. One outlaw d for a Miſdemeanor 
only, can't be thereon fined for the 
Fact 494 

3. Where the Plaintiff is allowed to 
reverſe it at his own Charge, and the 
Difference inter B. R. and C. B. 
herein 495 

EF 4. De- 


he may reverſe it without Bail; aliter | 


verſe it muſt be in the Name of both 


+ . 
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4. Defendant need not appear in 
Perſon to reverſe it, except in Trea | 
ſon or Felony | 
F. IF one comes in or appears gratis, 


if by Cepi Corpur ibid, 
6. If two are outlaw'd, Error to re- 


ibid, 


7. But-one of them may be ſum- | - 


moned and ſevered, and then it ſhall. 
be only for his Benefit that i | 


eg On Error to reverſe: Outlawry | 


for. Felony; if there be Lands à Hi 
Fa muſt iſſue WEI 7+] 
9. But if tho Attorney General con- 
feſs on Record, there are none, no 

Sci Fu' is neceſſa ,, 8 
10. See Outlawry on Meſne Proceſs 


does not make the Deht Lien on the 


o 
. 


Land 1 80 
Orphans, vide London. 


| 64.8 nad 
Overſeers, vide Poor: . 


| 


Oyer and Shewing of Deeds, &c. 


— 


1, Want of Profert, &c. is only | 
Form, and cured by Verdict 497 


2. And upon Profert made —_ 
ſary Oyer ſhall not be given ibid. 
Variance between the Writ and 
Count not pleadable without praying 


Oyer of the Writ 658 
4. A negative Plea, need not con- doned by general Pardon, yet the f - 
elude pr out patet, Oc. (vide p. i.) 520 | batement not excuſed 458 


5. Where Letters Patent muſt be 
pleaded with a Profert.or not 497 | 
6. A Deed remains in Court all the | 
Term tis produced; aliter of Letters | 
Teſtamentary or Adminiſtrations 7b. 
7. Where one is bound to make a 
Deed, he muſt ſet it forth erte 
4 


8. Defendant demands Qyer of a 
Deed indented, which he bimſelf 


. , Page 46 


495 | 


ibid. 


gives 0 er but im perfect. 5 —— 
Defen aot's Peril! 4 Page — 
9, Denial of Oyer where it ought 
to be 1 is Error i 
10. Alter, of granting it . 
ouch fe 2 G IP we 


— 2 


* 4 FT a * | 
Palatine Counties of Cheſter, & 
1A TO Chief Juſtice of Cheſter ti 
| N Q. Elizabeth's Time, — 
only one Juſtice T8 5ot 
2. No Outlawries in Cheſter till 
33 H. 8. c. 13. For Coroners there 
were introduced by that Statute 1074. 

3. Error lies to reverſe a Fine there 

509 


4. A Habeas Corpus lies not to the 
County Palatine of Cheſter 354 


Parceners, V. Jointenants, &c. 


Pardon. 


1. The King may pardon Murder 
by expreſs Words 499 
2. A Pardon for Murder not to be 
allowed without Writ of Allowance 
certifying Sureties taken for the Peace 

ibid. 

3. One pardoned ſhall not be char- 
ged in Cuſtody with Civil Actions 500 
4. Tho Fine for a Nuſance is par- 


5. What Diſabilities the King may 
pardon, Oc. vide King and Perjuy. 


Pariſh, Town, Vill, &. 


1. A Pariſh prima facie intends a 
Vill; and fo if a Place be nam d ge 
nerall! gol 
2, What will bring a reputed Par 
riſh within 43 Eli. for Poor's Rates 


ouglt to ſet forth, and the Plaintiff 
| 2 | 


Gc. vide Poor and 7 
3. 


oration by Cuſtom 
7 j \ 4s SINN age 501 
dee alſo Viſxe. | ing 3 


Parih-Clirk; vide Ofen. 
Parliament. | 
1. An Act of Parliament does not 


a Town or Corp 


| 


— 


| 


named tad > ' N 540 
2. The. Judicial Power of Parlia- 


ment is virtually the King's 
Z. The Houſe of Peers have a dou- 
ble Authority, but no original Juriſ- 
diction , (2 
4. They can't deprive of Peerage, 
and their Judgment muſt be formal, 


Oc. 5 510, 511 
5. See touching the Lex Parlia- 


; 


ginally determinable there 512 
6. Sce the ſeveral Kinds of Right 
of electing Members of Parliament 


of Commons for Privilege, no Court 
can deliver on a Habeas Corpus, per 
3 contra Hole | 503 
12, Filing and continuing an Ori- 
ginal, no Breach of Privile 504 
13, And the Authority of the Houſe 
of Commons is circumſcribed by Law 


. A Conſtable-may be choſen in 


. 


| of the Parſon 
See alſo Chaplain and Preſentation. 


; N Partition, vide Apportionment. 


extend to Jreland unleſs expreſly | 


ment is in the Peers, but the Judg- | 
ibid. 


menti; and that Inheritances not ori | 


— 


Parſon, Vicar, and Curate. 
A Curate is removable at the Will 
Page 506 


nut sd vat Patents. ot 
1. A new Chatter may be uſed as 
a new Grant, 'or as a Confirmation 
f 168 
2. Where Patents muſt be ſhewn 
with a Profert, Gr. or their Exem- 
plification en r 
3. Where the thing intended ſhall 
paſs by the Patent notwithſtanding 
falſe Recitals, c. 361 
4. A Grant to a Knight by the 
Name of Efquire is void 3560, 561 
5. A Peer of Treland may be crea- 
ted under the Great Seal of England 


. 8 510 
6. When a Patentee is diſturbed of 


+ 


20, 21 | his Dignity, how to proceed 511 
7. Action lies not for refuſing to| 7. Of Dignities created by Patent, 
receive his Vote in the Election of | ce 28 | 509 
Members, per 3 contra Holt 19 Ses alſo Surrender 5. 
8. And no Action lies at Common | ibs p * 
Law for a falſe Return, unleſs where aer 95 
the Right A ER, or cannot 1. A Pauper ſhall pay Coſts of 
be determined in Parliament 502 Nonſuit or be whinp'd (% O.) per © 
9. But an Action for falſe Return n IT (/ | B) 2 
lies on ** Statute 7 & 8 V. 3. 504 7-2. If be gives Note of 's TA, 
10, The King's Courts may judge and does not proceed, he ſhall be dif- 
of Parliamentary Matters -incidently | paupered oO thi, 
ri 593] z. Orere, If one, whoſe Eſtate is 
11, On Commitments by the Houſe | 3. Le d 


mortgaged for more than its Yalue, 
may be diſpaupered — _ "$97 


Pawns, vide Pledges." [ 
Paymene and Lafee 


1. An Executor may pay Debts of 
a higher Nature after a Decree Q 


ibid, 
See alſo Peers. 


| computet ; 25807 
2. But 
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— 
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ment Page 507 


der the Great Seal of England 509, 


o — 3 — 
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9 But aliter after a final Decree, 
ſor ſuch Decree is in Nature of a Judg- 


3. A. receives Money of B. by the 
Hands of C. tis 4.'s Money, and he 
muſt bear the Loſs by C. ibid. 508 

4. So if 4; receives Part of a Sum 
and puts it into a Bag, and while 
counting the Reſidue the Bag is ſtolen, 
Ge. K. ibid. 

5. Payment to a Bond with Con- 
dition indorſed is a good Plea before 


Breach ibid. 


6. But not after Breach, for the Be- | 


nefit of the Condition is loſt by the 
Breach | | ibid. 
7. Payment of Part and Acquit- 
tance pleaded puts darrein Contiuu- 
ance is in Bar | 519 
8. Money paid on a void Award 
may be pleaded as Accord and Satiſ- 
faction 71 
See alſo Debt, Fxecutors, Legacy, 
Money, and Tender. 


Peculiars, vide Adminiſtrator. 
Peers of the Realm. 


1. An Earl's 'Title allow'd at Law, 
tho' it had been difallow'd by the 
Lords in Parliament 509, 512 

2. Of the Creation, Office, and 
Poſſeſſions of Earls and Barons 509 

An Iriſh Peer may be created un- 


| 5lo 
4. The Place of an Earl's Title is 
not material nor neceſſary to be in 


England, or any where Flo 
'5. See the Difference of pleading 


and trying Peerage by Writ, from 


Peerage by Patent ibid. 
6. Houſe of Lords can't deprive of 
-Pcerage by Patent ibid. 


7. The Judicial Power of Parlia- 
ment is in the Peers, but 'tis virtually 


no Judgment 


the Judgment of the King ibid. 
2 


8. Houſe of Peers has a double 


Authority (Legiſlative and Judicial) 


9. But they have no ori 1 4 
diction, for all Jutiſdiction 1 — 
the Crown Flo, 51 

10. Error lies not from the Exche. 
quer-Court to the Houſe of Peers 517 

11. Their Judgments muſt be com. 
pleat and formal, and a Diſmiſſion i; 

11, 

12. How to proceed bee Pater: 
tee is diſturbed of Dignity, vide 511 

13. Inheritances not originally tri. 
able in Parliament 512 

14. One arreſted by the Name of a 
Commoner, the Court won't on Mo- 
tion try whether Peer or not j}jg. 

15. Where a Peer ſhall depoſe on 
his Oath or Honour tbid. 


See alſo Names and Parliament, 
Penſion, vide Annuity. 
Perjury. 


1. Perjury may be given in Evi- 
dence to the Credit of a Witneſs 
I 
ꝛ. But a Man ought not to be . 
into a conſtructive Perjury ibid. 
3. The Charge thereof ought to be 
equally certain, whether at Common 
Law or on the Statute ibid, 
4. Yet on Conviction thereof on 
the Statute, Diſability is Part of the 
Judgment ibid. 
5. But on a Conviction at Com- 
mon Law, Diſability is only the Con- 
ſequence of the Judgment ibid, 
6. And the King may pardon a Dif 
ability where only the Conſequence 
of a 3 687 
7. But not where Part of the Judg- 
ment; yet a Statute will pardon both 


Sce alſo Indiftments. 


ibid. 


Pleas 


* T7. »F. 
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Pleas and Pleadings. 
1. Placitum eſt nomen collettioum 
0. jr Page 219 
2, On a Habeas s returnable 
in Mich. Term, if the Declaration be 
delivered before Craſ. Animar. the 
* Defendant muſt plead to try, but on 
a Cepi. Corp. he is only to plead to 
ter 515 
en And ſo in Eafter Term, if the 
Declaration be delivered before Menſ. 
Paſc. OC. ibid. oide 518 
4. On Informations in Middleſex 
the Defendant has the whole 'Term 
to plead 5 514 
5. But if laid in the Country, he 
ſhall have Time till the following 
Term | ibid. 
6. To a Declaration delivered a- 
gainſt one in Cuſtody, he ſhall have 
the whole Term to plead in Abate- 
ment 515 
7. But upon filing Bills againſt Of- 
ficers and Clerks, 'tis ſufficient if there 
be four Days within Term to plead 
| 517 
8. And note, Sundays and Holy- 
days are to be reckon'd as well as the 
Day of filing the Bill ibid, 
9. No new Rules to plead after 
an Amendment, unleſs an Imparlance 
be given 517 
10, Pleas in Abatement, as Miſno- 
mer, Oc. not pleadable after Impar- 
lance / 518 
11. After the Bail-Bond forfeited, 
the Defendant can't plead in Abate- 
ment of the original Action 519 
12, When and how a Defendant 
ſhall plead after a voluntary Appear- 
ance on a Cepi return d 518 
13. If Judgment in Ejectment be 
gn d for want of a Plea, in a Coun- 
try. Cauſe, but no Poſſeſſion deliver d, 
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the Plaintiff may be compelled to ac- 


_ | cept of a Plea ; contra if Poſſeſſion de- 


livered Page 516 
14. A Judgment may be ſet aſide, 


the Merits 518 
15. Before Joinder in Demurrer, the 
Defendant may wave his ſpecial Plea, 
and plead the General Iſſue 515 
16. Contra where a Rule is to plead, 
ſo as to ſtand by it, and he pleads 
ſpecially, and the Plaintiff demurs 
17. 'The Court will never order a 
Man to plead peremptorily, till the 
Rules for pleading are out 516 
18. Nothing can be taken Advan- 


tage of on a Plea over, which could 


not on a General Demurrer +519 
19. Tis againſt the Duty of Coun- 
ſel, and the Stat. Jeſt. 1. c. 29. to 
ſign frivolous ſham Pleas 517 
20. An Attorney can't be compelled 


reign Plea 515 
21, But if he put in a falſe or fri- 
volous Plea in Deceit of the Court, 
he may be fined 515, 516 
22. A Parol Award may be plead- 
ed, ready to be delivered, and Parol 
Uſes averred 1 
23. Several Bars may be pleaded 
to ſeveral Parcels of a Debt on Hed 
180 

24. But one Defendant can't plead 
two Pleas that go to the whole 218 
25. A Plea to the Juriſdiction is 


well in the Negative, and oenit & 
dicit, or dicit only, a good Defence 


| _ 30, 543, 344 
26, Tho the Bond of an Infant, or 


Non Compos is void, yet they can't 
plead Non eft fattum 427, 675 


27. Teſtatum exiftit is no Aver- 
ment, and only Recital 515 
24. Onerari nos debet is proper 


only where there never was a Charge 
| 2 5 | 5 I 
U 29. In | 


tho' ſtrictly regular, in order to try 


to ſwear his Plea, but where tis a Fo- 


[ 


| 
| 
| 


aliter of an Excuſe 520 


es rm 
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259. In Debt on a Judgment the De- 


Recordum Page 565 


30. A negative Plea need not con- 


clude prout patet Ker Recordum 3 20 
31. And if a Record be pleaded, 
tho no ſuch Conclyſion, yet the other 
may reply Nut tie} Record ibid. 
32. Where the Plea is in Abate- 
ment, the Replication muſt conclude 
to the Country 2 


33. But to a Plea in Bar, it muſt 


conclude & hoc paratus eft verificare 
| 2, oide 629 

34. In Replevin, Priſel in auter 
lieu, muſt not conclude petit Judi- 
cium & Retorn', Oc. | 3 
35. Plea of taking by Diſtreſs does 
not confeſs Property > 
36. In Treſpaſs, &c. juſtifying un- 
der a Writ, is not enough to ſhew 
where returnable ſans ſhewing whence 
it iſſued 517, vide 545 
37. Performance muſt be plcaded 
in the very Words of the Condition ; 


38. A Plea on the Statute for Diſ- 
charge of poor Priſoners ought to 
ſhew all the Qualifications and Cir- 
cumſtances to bring a Defendant with- 
in the Act 521 

239. Where a Statute creates a new 
thing in Writing, it mult be ſo plead- 
cd; but where it only adds it to a 
Common Law Matter, it need not 


| 510 

40. Where a Plea ſhall conclude 
with a Profert, Oc. 73 bis 545, 584 
41. A Plea delivered as an Eſcrow 
muſt conclude to the Country 274 
42. Where 'Fertenants may not join 
in a Plea to Sci Fa 601 
43. Difference in pleading Seiſin be- 
tween. Tenants in common and Par- 
ceners 5 | 630 
See alſo Abatement, Amendment, 
Cbutinuance, Eſtop pel, Demurrer, 


claration may be ſaus prout patet per 


| 


Limitations, Miſnomer. 95 
ment, Privilege, Records A 
plead er, Ten r, i 
Variance. 


Pledge and Bailment, 


See of Pawnbr okers und Pawn; 
and how Patt are to be demeaned 


Page 522, 523 
Policies of __ vide 


Merchants. 


Traverſe and 


Poor, Poor's Rates V agrants,&c. 


1. There are two Wa | 
Eliz. to make one Pai Cn de, 
tary to the Poor of another 48: 

2. And touching ſuch Orders for 
ſuch Contribution vide 480 

3. Where and what Notice is ne- 
ceſſary or not, to make a Settlement, 

vide 472, 473, 476, 523,524 

4. What Payment of Pariſh-Rates 
make a Settlement 478 
F. Renting a Mill of 100. per An. 
makes a Settlement 536 

6. So a Pariſh-Clerk nominated by 
the Parſon | ibid. 

7. Having Lands in a Pariſh does 
not, but living there and having 
Lands does, without Notice 524 

8. Taxation without Payment does 
not | 523, oide 534 

9. For nothing makes a Settlement 
within 3 G 4 V. & M. that is not 
within the very Words 534 

10. An A ice may gain a Set. 


tlement, tho the Maſter has none 


533 

11. A Lunatick is to be ſettled 
with the Father, not where born 427 
12. A Baſtard born at J. pending 
an illegal Order of Removal from 5. 
121, 474, U. 


Departure, Feofails, Imparlance, 
$2” - 


is to be ſettled at . 


13A 
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13. A Vagrant is to be ſent to the 
place of Birth, and thence by Order 
to his Place of Settlement Page 526 


a Year, and marrying before tis ex- 
pired, can't be removd 27 
15. And if he performs his Service, 
gains a Settlement, notwithſtanding 
is Marriage „ 
* Two ſeveral Hirings for half 
Year, tho Service for a whole Year, 
makes no Settlement 535 
17. The Father ſettled at A. re- 
moves to B. with his Children, and 
ains a new Settlement there ; the 
Children thereby gain the ſame, tho' 
under the Age of ſeven Years 528 

18, A Certificate-Man is not re- 
moveable till actually chargeable, and 
the Order of Removal muſt ſo adjudge 


him * $32 
19. And a Certificate concludes the 
Pariſh giving it, as to all the World 
535+ ſed vide contra 530 

20. A ſtanding Rate for the Poor 
can't be made, for 'tis variable by Cir- 
cumſtances 526, 531 
21. And Juſtices may . quaſh the 
whole Rate, where unequal, and make 
or order a new one 524 
22, Rates and Aſſeſſments for the 
Poor ought to be raiſed Monthly, 6c. 
| | 531,532 

23. Hoſpitab Lands arc chargeablo 
to the Poor 527 
24. No Mandamns lies to the Over- 
ſeers, to make a Rate to reimburſe 
the former Overſeers 531 
25. A Mandamus to compel prece- 
dent Overſeers, ' to account with the 
prefent, quaſh'd' 5 
26, Upon Appeal from Allowance 
of Overſcer's Accounts, Seſſions muſt 
exceute their ent, in the ſame 
Manner as two Juſtices ought to do 


533 
See alſo Jpprentices, Baſtards, Or- 
ders of Ny ces and Sessions. 


14. An unmarried Perſon hired for 


| 


-. Powete, Nc. 


1. Power to demiſe Lands, except 
the Demeſne Lands of the Manor; 
Copyholds are within the Exception 

. wh e5 

2, Power to charge Lands wit * 
Sum of Money, imports the Intereſt 
thereof alſo 112; 16 

3. See the Difference of a Power 
appendant to the Eſtate, and &ollate- 
ral to it 239, 240 

4 Power to examine, hear and pu- 
niſn, is a judicial Power 200 

Court having Power to fine and 
impriſon is a Court of Record ibid. 

5. Power of Election in one Body 
Corporate, and Approbation in an- 
other | 436 

6. Juſtices Power to diſcharge Ap- 
prentices, extends only to ſuch Trades 
as are mention d in the Statute 471 

7. Whatever is to take Effe& out 
of an Authority, or by way of Ap- 
pointment, is good without Deed 467 

See alſo Authority. | 


Prerogative, vide King and 


Preſentation. 
Preſcription. 
1. How a Preſcription may be laid 
in Tenentes & occupatores 316 


2. Where the Charge is on the De- 
fendant of common Right, the Plain- 
tiff need not preſeribe in his Declara- 
tion 22 

3. But where a Charge againſt com- 
mon Right is laid on the Owner of the 
Soil, the Plaintiff muſt make a Fitle, 
and a Preſcription is ſuffcient 335 

vide 538 

4. Where and how one that has a 
preſcriptive Right may ſue in the Spi- 
ritual Court 551 

See alſo Tithes. 


Preſentation. 


compleat a Parſon 


Time 


„ „„ 
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Preſentation, &c. 


1. Preſentation, Admiſſion, Inſti- 
tution and Induction, are requiſite to 
Page 137 
2. After Inſtitution and Induction, a 
Preſentation by the King is void 162 
3. The Ordinaty may examine and 
refuſe, but it muſt be in convenient 
vt "S 539 

4. And where he refuſes, quia in- 


* 


u fictens in Literatura, he muſt ſhew 
in what Particular; elſe tis too ge- 


neral | | ibid. 540 
5. Alſo he muſt give Notice of his 
Refuſal, if it be quia Dliteratus ; ali- 
ter if quia Criminoſus ibid. 
6. The Ordinary may refuſe as un- 
fit for this, tho he had allowed him 
fit for a former Cure ibid. 
7. A Preſentation may deſtroy an 
Impropriation, but not a Donative 
541 

8. Before the Reformation the Pope 
preſented on Promotion of the Incum- 
bent, and now the King 504 
9. Where a new Advowſon is crea- 
ted by Statute, tis ſubje& to the ſame 
Rules of Law and Prerogative of the 
Crown as an old one 504 
10. In Caſe of a Prerogative Turn 
to preſent the Writ of Qpare Impedit 
is gencral | 559 
11. In a Ouare Impedit Nonſuit 
after Appearance is peremptory ibid. 
12. Tis ſufficient to lay a Seifin 
Tempore pacis tempore Domini Regis 
61 


3 

13. In a Ouare Impedit, Plaintiff 
declared upon an Agreement by In- 
denture to preſent by Turns 43 
14. Such Compoſitions or Agree- 
ments may be made by Record, by 
d, or by Parol, and how each may 
| ibid. 44 


be 


See alſo Privies, &. 
© af 


[ 9. . 1 3 
ee Intereſ, 8. Vide 


2 


ney. 


Principal | and Arceſſary, 


1. In tbe higheſt and loweſt Of 
there are no Acceſlaries, for all 3a 
Principals „ 

2. Ergo in Treaſon, the Writer .. 
Concealer is as guilty as 2 
triver or Actor os 

3. So in Battery, If 4, on 
the Door while Z. beats © * 
guilty as B. (vide, Ge.) ili. 

If ſeveral make a Riot, and a 
Man is killed, they are all Principals 
in the Murder 334 

5. Where a Stat. makes an Offence 

Felony, Acceſſaries (properly) tho' 


not named, are within it 542 
6. Aliter where it makes a particu- 
lar Fact more penal ibid. 


See alſo Felony and Libel: 
Priſage, vide Subſidies. 


Privilege of Perſons. 


1. Privilege pleaded in the Nega- 
tive is well, and, cenit & dicit, or di- 
cit only, a good Defence 543, 544 

2. A Philizer of B. R. arreſted per 
breve, was diſcharged on common 
Bail, for he ought to be ſued by Bill 


544 

3. But an Attorney of C. B. ſucd 
by Bill in B. R. muſt plead his Pri 
vilege, and can't be diſcharged on 
Motion ibid, 
4. Where Privilege of Attorney | 
pleaded with a Writ, his being an 


Attorney can't be denied 40 
5. Aliter if he pleads his Privilege 
without Writ | ili 


6. A 


of C. B. need not ſhew the Writ un 
der Seal, not a Venue, nat where 
Z. fits 8 age 545 
3 a joint Canſe of Acklon a- 
gainſt an Attorney and another Man, 
both muſt be arreſted $44 
8. A Bill can't be filed againſt a 
privileged Perfon in the Vacation, 
which begins as ſoon as the Court 
riſes | ibid. 
9. On a 


lege eundo & redeummdo, allowed ibid. 
10. For Pleas of Privilege in Abate- 
ment, eide Abatement, c. 


Privilege of Place. 


1. There are four Cauſes of Privi- 
lege of the Exchequer, viz. 1. In- 
former for the King. 2. Accountant 
to the King. 3. Debtor to the King. 
4. Officer or Attendant on the Court 


546 

2. Where Plaintiff is privileged the 
Suit is by Quo minus, where the De- 
fendant, tis by Bill 


chequer, dummodo nom tangit nos oel 
Ge. difallowed, becauſe the Matter 
was pleadable | 

4. See the Difference of allowing 
Privilege of the Exchequer in C B. 
and in B. R. | ibid. 


for an Attachment 


Privies and Provities. | 


1. If Leſſee for Years aſſign, Gr. 
there is no Privity of Eſtate between 
him and the Aſfignee, but only of 
Contract 


voluntary Coming in to 
confeſs an Indictment, Cc. no Privi- 


ibid. 
3. Superſedea to a Suit in the Ex- 


ibid. 


5. Motion and Argument in B. R. 
551 


| being afterward found in the firſt, is 


317. 
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6. A Plea of Privilege as Attorney 2 A Compoſition (or Contract) 


bee by Turts may b6 theed 


1 Fark, By Record, either between 
Privies in Bloed or Strangers, and 
there the Patron is not put to a Pare 
Impedit, but may ſuc a N acias 
NA | y 
Secondly, By Deed, either eben 
Privies in Blood or Strangers, which 
if executed, the Plaintiff in a 
Tmpedit need nor mention the 
ition | SE 44 
| Thirdly, By Pardl, between Privies 
in Blood only; For between Stran- 
gers Compoſition can't be /ans Deed 
| EW 4 44 


Prohibition and Conſultation. 


1. Prohibition to a Suit for a Le- 
gacy for refuſing Proof of Payment 
by one Witneſs ; alter in Probate of 
Wills P47 

2. Prohibition to a Probate of a 

Will of Lands and Goods upon Sug- 
geſtion of Nom Cympot denied 552 
3. Where Matter of the Sug eſtion 
does not appear ot the Libel, Rfid 
ST ˙ 
4. And the Suggeſtion itt the Caſe 
of Tithes, muſt be proved within fix 
Kalendar Months from the Tefte of 
the Prohibition . © 554 
J. Prohibition ſhall not go for a 
Modus or other Foreign Matter un- 
leſs pleaded below 551 
6. A. ſubſtracts Tithes in one Dio- 
coſo and removes inte another, and 


there cited, (5c. and Conſultation a- 
warded ; for SubſtraQtion of Tithes is 

7. A Prohibition may be T's ow 
after Sentence, where the Cauſe is 
not of Spiritual Connzante ; aliter of 


citing one out of the Dioceſe 648 
X 8. One 


* 
1 — 


- = 8 — * 


1 
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8. One having a preſcriptive Right 
to a Seat in a may, if di- 
ſturbed, ſue in the Spiritual Court to 
have: his Poſſeſſion quieted Page 551 
9. And on Suit there againſt the 
Vicar of S. for not performing Divine 
Service in the Chapel of C. as bound 
by Cuſtom, a Prohibition denied 550 
10. Prohibition to a Suit there, for 
omg of Chaſtity, he having 
convicted on Indictment of an 
Aſſault with Intent to raviſh, Oc. 


52 


11. Prohibition lies to the Spiritual | 


Court in any Suit, . for denying a 


>Copy of the Libel; but not to the | 


Admiralty 553 

12. And ſee a Prohibition to the 

Admiralty denied, unleſs the Defen- 

dant would appear and give 1 
54 

13. Several Prohibitions to the 

Spiritual Court, for taking Bells, for 


calling Knave, againſt annulling Mar- 


riage, and Baſtardizing 547, 548 
14. So to the Court of Honour, on 


Suit there for Words 553 

15. See a Prohibition granted to a 
Suit in Equity for Diſcovery of Mat- 
ters to make the Defendant forfeit his 
Freehold | 

16. And ſee a Motion and Argu- 
ment for a Prohibition to the Court 
of Exchequer on an Attachment iſ- 
. ſued thence for proceeding in B. R. 

2 | 551 


See alſo Admiralty and Tithes. | 
Proof, vide Evidence and 
Property. 


I. A, Man has the Proper of 
Things fere Nature, that are kill'd in 


550] 


2. So one that has Libera Piſſari, 
has Property in the Fiſh (G 1 
122 denied) SO Page 637. 9357 
3. What Property a Man has in 
Villeins and Negroes 666. 66 

4. A Difference in Property 
Things having a Natural Fx; 
and a Civil Exiſtence only 667 

5. Plea of o—_ by Diſtreſs for 
Rent, does not confeſs Property, 5c. 
vide | 640 


Ws 
Quantum Meruit. 


I, Onuantum Mernit for Meat. 

A Drink, Oc. laid uncertain — 
to Time, yet well 557 

2. So the Word Ouantum omitted 
in the Count, yet well, for Tantun 
ſupplies it ibid. 

3. A Quantum Meruit is to be 
taken according to the Intent of the 
Parties 558 

4. In Quantum Meruit Motion for 
bringing Money into Court, ſome- 
times granted and ſometimes denied 
| 597 
2 * ede Meruit lies for ſerving 
as a Commiſſioner on a Commiſſion 


1. 


to examine Witneſſes 330 
See alſo Aſumpſits in Actions on 
the Caſe. 
Quare Impedit. 


1. In Oware Impedit the Plaintif 
declares on Agreement by Indenture 
between Jointenants to preſent by 
Turns | 43 

2. And ſee. how a Compoſition or 
Agreement to preſent by Turns may 
be made 44 ibid. 44 

3. In Caſe of a Prerogative Tum 
the Writ is general, One ad noſtran 


his own Grouad 559 
4 | 


ſpectat Donationem 556 
4. Tis 


CE 
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. Tis ſuſficient to lay a  Seiſin 
Tempore pacis tempore Domi ni Regis 
e 

5, In a Quare Impedit Nonſuit af- 


ter Appearance, is peremptory 559 


See alſo Preſentation, &c 


Que E Pate. 


'- A Tem Yon oduact 


on a Eftate © 363 
* In a Title, the Com- 
mencement of particular Eſtates muſt 
be nenn 562 

3. A Diverſity therein between 
Counts and Avowries ibid. 


uod Permittat, vide Nuſance. 
Quod cum and Quare, vide 636. 


R 
Recitals, vide Evidence 12, 13. 
See alſo Pleas, &c. 


Recogniz,ances, Statutes, Ele- 
gits, &c. | 


4 rl in B. R. tho 
taken at a Judge's Chamber, 

muſt be declared on as if taken in 
Court J,, 659 
2. But aliter in C. B. for there it 
is to be declared on as taken at his 
Chamber ibid. vide 600, 659. 
3. Recognizance of Bail in C. B. 
binds from the Caption, but in B. R. 
from the Entry only 600, 659 
4. No Super ſedeas to a Certiorari 
removing an Indictment, unleſs 
Recognizance entred into of 201, 
| „ ibid. 

5. The Conuzee of a Statute can't 
align his Intereſt after Extent and 


| ment, tis good 


Liberate, if the Conuzor continues 
in Poſſeſſinn Page 563 
6. On Elegits, if the Sheriff deli- 
ver more than a Moiety, the Execu- 
r £0 

See alſo Judgments, Gr. 


7 


Records. | 5 


1. In Eſcape the Plaintiff did not 
alledge the mitment, prout pa- 
tet per Recordum, but well on a ge- 
neral Demurrer 565 
2. On a Certiorari the very Record 
is return d (vide Certiorari) ibid. 
3. On Nul tiel Record pleaded of a 
Record of the ſame Court, Day may 
be given for the Party to bring it in, 
or for the Juſtices to inſpect it, but 
the Defendant cannot demur 566 
4. A printed Statute not Evidence 
upon Nul tiel Record pleaded ibid. 
5. Act of the Court upon Record 
may be altered the ſame Term, but 
of the Party not 566, 567 
6. Roll of a precedent Term, ought 
to be filed, before Motion to make it 
a Conſilium K 365 
See alſo Failer of Record, Plea 
and Reſtitution. 


Recoveries Common. 


1. See ſeveral Precedents of Reco- 
veries ſuffered by Infants, but that 
diſallowed « 567 

2. To 4. and Dx. for Life, Re- 
mainder to the Heirs Males of A. 
on the Wife begotten, 4. can't dock 
this Remainder during his Wife's Life 

568 

3. In a Recovery the Tenant to the 
Precipe was made by a Fine, which 
was after reversd, yet good 

4. And if the Tenant gains the 
Freehold at any Time before Judg- 
ibid. 


5. Alſo 


ibid. 


- Zance 


* 


THe 7A L E. * 
5. Alo Non-Tenure is cured by | 8. Where a Proviſs goes 3 
Faqs Pur urchaſe Page 569 Defeazance of a IE by & 
Kette Heirs of her Solty, | pleaded on the other Side 25 de 
one ov the Nattte of Karle, ph a 9. But o 6 it i 574 
ſtate-Tail | Way of Ex 10 
1 Na en r with the of the Covenant 1 
nd can't. be barrd by Recovery; 10. A growing Rent i 
aliter of a Condition tollateral ibid. by a Releaſs' ing Rent > _ 4 e 
8. Tenant in Tail and he in Re- 11. One bound to 2 rar on Þ 4 
maitderinay bb vouched jointly 5-73 ment of Money, is bound to wi.” 
5p. If the Tenant vourhes a Stran- of Tender and Refuſal 7 


ger, who Youches Tonant is Tail, and | 


do enters into Warranty, tis good 571 
16; And Tenant in Tail coming in 
as Vouchee, comes in in Privity of all 
Eſtatos he ever had ibid. 


Ses alſo Fines, Uſer and Truſts. 


Rafal, vide Church of 
| England. 


 Refufil, vide Tinder, Ke. 
.- 2f Releaſe and Defeazance. 


1. A Defeazance muſt contain pro- 
pet Words of Defeazance, Gr. 575 
2. Covenant not to ſue for a cer- 
tain Time, is not a Releaſe or Defea- 
573 

3. Bohd From 4. and B. to C. joint 
* ſeveral, a. Covenant from C: not 
to ſue 4. is hot a Defenzance. $75 
4. One Deed not to be conſtrucd 

as 4 Defeazance of another, without 


W | Did. 
5. A Releaſe of all Demkdith to 


the Perſonal Eſtate of the Inteſtate, | 


Releaſes not 4 Bond before * 


and Execution 
6. Where one releaſes his Rigbt 


he can't purſue his Action or Remedy 
1 

7. But if he has a Right and ſeve- 

101 Re medies, the Diſcharge of one Re- 


medy diſcharges not the other ibid. T 
4 


3 vide Page 591, 


t. Every Remainder is to veſt gy. 
ring the particular Eſtate, or e js. 
anti it — _Y 
2. And a Right of Entry muſt be 
pteſently upon the happening of « 
contingent Remainder 577 

3- A Right of Entry will ſupport 
a contingent Remainder, but _ 
Action not 

4- Surrender of Tenant for ik 
being Nen Compos, to a Remainder 
Man, is void, and can't bar a con- 
tingent Remainder ö ili, 

5+ 4, Tenant for Life, Remainder 
to his Wife for Life, Remeindet toi 
iſt, 2d, Sons in Tall, Remainder to 
A. right ns A. commits Treaſon, 
and then has a Son, and is the at 
tainted, the contingent Remainder to 
him not diſcharged by veſting in the 
Crown during his Life, becauſe the 
Wife's Eſtate is ſufficient to lor 


it | 
6. A Remainder may be ON 
nor 577 


See alſo Deviſes, Gras and 


Reverfions, Tr 


Ramedics, vide Actions Gt 
meral, Releaſe, Rights, l- 


Aur 
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10. and Page 466, 577, 578. 
Repleader. 


I, Repleader not allowed before 
Trial, not after a Default Page 579 
2, When awarded, the Parties are 


ibid. 
3, If denied where grantable, or 
granted where it ſhould be denied, 
tis Error | ibid. 
4. Where a Defendant makes De- 
fault at Nſi privs, no Judgment can 
be for him, nor Repleader awarded 


5. Repleader can't be where a Treſ- 
paſs is confeſo d 173 


Neplevins, Awvorwries, and Ho- 
mine Replegiando. 


1. A Replevin may be by Plaint in 
the Country, as well as by Original 
here | | 701 
2, Bailiff of a Hundred can't grant 
Replevins out of Court 580 
a Replevin without Bond or Surety 
to proſecute 467 
4. The Sheriff in Replevin can't 
return that the Cattle, 6c. were not 
taken 581 


IWWithernam awarded, the Defendant 
may plead Non Cepit ibid. 

6. Upon pleading Non Cepit or 
claiming Property, the Defendant 
ſhall have his Goods again ibid. 
7. So in a Homine Replegiando he 
ſhall be bail'd on a Non Cepit 
8. But on Elongata return'd therein, 


if he pleads Nor Cepit, no Vitheruam 
ull iſſue 582 


Render, vid __. 
Rents, vide Day, &c. Releaſe| 


to begin de novo at the firſt Fault 


2161 


3. Clerk of County-Court granted | 


5. But after Elongata return d and 


ibid. 


9. And in Homine Replegiando, the 
Defendant can't be bail'd before Re- 
turn of the J/ithernam Page 582 
10. Alſo the Plaintiff is demandable 
on Return of the Vit hernam, and ma 
be Nonſuit for not appearing ibid. 
11, And there may. be a new Ca- 
pias in Withernam, after the Defen- 
dant had been bail'd on the firſt 582 
12, For a }/ithernam is only meſne 
Proceſs, and not an Execution ibid. 
13. Want of Addition not pleadable 
to. a Homine Replegiando or Reple- 
vin = 
14. In Replevin Property in a Stran- 
is pleadable in Bar or Abatement, 
(vide Abatement) © 3, 5 
15. How Priſel in auter Lien mult 
conclude, and muſt make Suggeſtion 
for a Return 3, 94 
16, And all Pleas in Abatement in 
Replevin (except Property) muſt ſug- 
geſt Matter for a Return 93, 94 
17. Second Deliverance is a Super- 


ſedeas to the Retorno Habendo, but 


not to the Writ of Inquiry 


95 

18. In a Plea in Bar of Tender of 
Rent in Replevin, O. If the Money 
is to be brought into Court, ide 583, 


| 597 

19. But ſee the Reaſon why it . 
| | 58 

20. And therein De injuria ſua 
abſque hoc quod fuit is aretro, a- 
mounts to the General Iſſue 583 
21. Note; The Command or Au- 
thority in Replevin is not traverſable 
409 

22, Avowry for Rent where Part 

is not yet due is Error, but may be 
cured before Judgment by abating 
the Avowry as to that 580 


Requeſt. 
1. If A. requeſts B. to take Goods, 
and B. does it, Oc. A. is a Treſpaſſer 
p | 409 
Y 2. Con- ; 


BLE. 


The. TA 


2. Condition to do an Act at the 
End of ſeven Years on Requeſt, Re- 
queſt muſt be mado on the laſt Day 

ine 

3. Where a Requeſt of Departure, 
Cc. is neceſſary to make one a Treſ- 
paſſer 641 

See alſo Notice. 18 


1. Attachment for a Reſcue is ne- 
ver granted upon Affidavits 
2. But a Reſcuer may be diſcharged 
on Affidavits ibid. 
3. The Fine for a Reſcue is four 
Nobles on each Offender 
4. A Return, That the Bailiffs had 
him in Cuſtody of the Sheriff, and 
that 4. reſcucd him out of the Cu- 
ſtody of the Bailiffs is ill, for Ro- 
pugnan —oaﬀ_. ibid. 
See alſo Arreſt of Body. 3 


Reſtitution. 


1. Writ. of Reſtitution lies not a- 
ainſt any that are not Parties to the 
ecord . 589 
2. Where Money recovered in a 
Judgment appears by Record to be 

id, Reſtitution ſhall be Sans Scire 
acias 588 
3. But otherwiſe where it appears 
to be only levied | ibid. 
4. So where Judgment is ſet aſide 
after Execution for Irregularity, there 
needs no Scire Factas for _—— 
or f ibid. 

5. Reſtitution denied upon quaſhing 
an Inquiſition of Forcible Entry, a 
Leaſe for Years ſtanding out ibid. 


6. 'Traverſe to an Inquiſition of |. 


Forcible Entry is a Superſedeas to the 
Reſtitution 388 


ſtatum is return d by the 


Clerk of the Peace is ill 


3586 


ibid. 


Return of Writs, 


1. Attach. fect is 


ood in 8 
and Surpluſage in g * Return 


a Return rejected 
8 Page 589 
2. Proceſs whereon to ground a T.. 
Att 
Courſe any 5 
3. A Return of a Certiorari by 
4. Eight Days to be between 2 
Teſte and Return of a Cu. $4. againſt 


the Principal, in order to charge the 


Bail 599, 602 
See alſo Certiorari, Mandan, 
Scire Faciat, and IWrits, 


Re verſun 


1. 4. ſeiſed of Lands d parte Na- 
terna limits ſeveral Eſtates with Re- 
mainder to the Uſe of his right Heirs, 
the Heir a parte Materna ſhall have 
3 | 590 
2, For it is the antient Uſe, and 
therein no Difference between an cx- 
preſs and implied Uſe ilid. 

3. Note; There may be a Poſlibi- 
lity of Reverter where no Remainder 
can be limited 231 

4. Of Grants of Offices in Rever- 
ſion, ide Offices, Cc. 


Rights and Remedies, vide A. 
tions in general, 2, 13, 19 
22, 27, 29, Releaſe and Fg! 

4:5 * 460, 576, J. 


Revocation, vide Mill. 


* 1 . a 


Ritth, 


Y . — 
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Riots, Routs and unlawful Aſ- 


ſemblies. 


1. Both an unlawful Aſſembly, and 
an unlawful Act done, are neceſſary 
to make a Riot, vide bis Page 594 
2. Ergo, If three or more aſſemble 
lawfully, tho' they quarrel and fall 
upon one of their Company, 'tis no 
Riot 595 
z. Yet in that Caſe, if they fall 
upon a Stranger, 'tis a Riot; but in 
thoſe only who concur ibid. 
4. Indictment for a Riot and Aſ- 
fault, Acquittal of the Riot, is alſo 
of the Aſſault 593 
5. To an Inquilition of a Riot upon 
View, the Sheriff muſt be Party ibid. 
6. But if the Rioters diſperſe before 
the View, the Juſtices may make the 
Inquiſition without him ibid. 
7. And ſuch Inquiſition by two Ju- 
ſtices Capt. pro Domino Rege is well, 
and need not be pro Domino Rege & 
Corpore Com. ibid. 
8. Yet all Inquiſitions by Grand 
well as os Domino Rege ibid. 
9, Juſtices 
Month, are puniſhable; yet they may 
inquire after ibid. 
10. If ſeveral make a Riot and a 


in the Murder, ode 334, 335. 
Rivers, vide Highways. 
Rules of Court. 


1, Defeating a Rule of Court, tho 
by a Stranger, is a Contempt, vide 

176, 177, 596 
2. A Rule of Court is to be con- 
_ largely for his Benefit for whom 
made 1.5 


Jury are to be pro Corpore Com as | 


not inquiring within the 


Man is kill'd, they are all Principals | 


3. Yet ſee the Expoſition of a Rule 

to put off a Trial ſuper Solutione Cu- 
ſtag. Page 83 
|. 4: See Proceedings againſt the De- 
fendant on Breach of the Rule for 
confeſſing Leaſe, Entry, 6c. 259 
5. And ſee Breach, Gc. of Rules 
of Reference to three Foremen, bis 
| 73 and 84 

6. Alſo the Practice of ſtriking Ju- 
ries on Rules of Court 405 
7. And in what Caſes Rules ſhall be 
to bring Money into Court 583, 597 
8. Where Executor or Adminiſtra- 
tor ſues, Money is not to be brought 
into Court, becauſe they are not lia- 
ble to Coſts $7 596 
9. Tho the Plaintiff (in other Caſes) 
is Nonſuit, yet he ſhall have Money + 
brought in, on ſtriking it out of the 
Declaration 597 


Seo alſo Trial, View and Viſue. 


Rules of Law, vide Maxims. 


8 


Fire Fucias. 


1. IN the Caſe of the King, there 
needs not any Sire Facias after 

the Year | 602 
2. Sce the Rule for Suing out and 
Returning Scire Facias in B. R. and 
how it differs from C. B. 599 
3. Fiftecn Days incluſive to be be- 
tween the Teſte of the firſt, and Re- 
turn of the laſt ibid. 
4. And eight Days between the 
Teſte and Return, when againſt the 
Principal, in order to charge the Rail 
02 


596 


10 


The TA BL E. | 


pe CE TINT 


5. If againſt the Principal, the Writ 
is in hac parte, if againſt the Bail, in 
ea parte Page 599 

6. A Scire Facias againſt Bail in 
B. R. muſt be brought in Middleſex 
only ; aliter in C. B. 564, 600 

7. A Scire Facias againſt Bail muſt 
lie in the Sheriff's Hands a convenient 
Time 599 

8. Scire Facias on Recognizance of 
Bail aſſigning Breach that the Defen- 
dant did not pay nor render Priſone 
Mar. Mareſch. noſtræ 602 
9. Whether a Scire Facias lay in 
Perſonal Actions before Veſt. 2. and 
Lord Coke's Opinion doubted 600 

10. In Error to reverſe a Fine, why 
'tis ncedful to have a Scire Facias a- 
gainſt the Tertenants, as well as the 
Conuzces | 598 

11. A Return of Scire Fect againſt 
Tertenants ought to be of all the Ter- 
tcnants in Balliva ſua ibid, 


12. A Scire Facias lies on a Judg- | 0, 


ment in Eje&ment, and may be ge- 
neral againſt all the Tertenants, or 
particular, and name em 600 
13. Tertenants return'd for ſeveral 
Parts, can't join in a Plea, which goes 
to one Part only 601 
12 Where Non-tenure may be 
pleaded generally, and where my 
ibid. 

15. Judgment on a Scire Facias a- 
gainſt Bail reverſed for Want of War- 
rant of Attorney | 603 
16, See the Caſe of a Scire Facias 
upon a Recognizance of Bail in Error 
520 


Sec alſo Judgment, and Neſti- 
tion, 2, 3, 4. | 


Seizin, vide Diſſeizin. 
Kerwants, vide Maſters, &c. 


A 


bound to do Suit real 


Service and Suit. 


1. Service by doing Suit 
Court of the Manor, e ** 
held well Page bog 
2. A Manor-Court to inquire into 
Rents and Services arrear, may be bis 
in anno ibid. 
3. And the Suit to ſuch Court ſhall 
be intended by Reſervation, before 
the Statute Onia emptores, Ge. ibid. 
4- Alſo one that is reliant may be 
ibid. 
5. For it ſhall be intended a = 
Service reſeryvd on creating the Te. 
nure. ibid. 


Seſſions General and Quarter. 
1. An Appeal may be adjourn'd 


from one Quarter-Seſhions to another 
| ; 447, 605 
2. Seſſions can't be entred as ſitting 
three Days together, but muſt be an 
Adjournment 494, 605 
3. An Order of Seſſions quaſh'd, be- 
cauſe it concern'd one of the Juſtices 
nam'd in the Style of the Court 607 
4. They can't make an Order to 
proſecute an - Offender out of the 
County-Stock ibid. 
5. They may alter and ſet aſide 
their own Orders the ſame Seſſions 
W eee 
6. So their Order for one to relieve 
his Father till Seſſions order the con- 
trary, is good COT” oof 
7. A Special Order of Seſſions ought 
not to conclude to the Opinion of 
B. R. 4 
8. They may affirm or quaſh, but 


| not ſuperſede an Original Order 472 


9. They can't ſuppreſs an Alchouſe 
licenſed, unleſs for Diforder #472 
10, They may make an origins! 


Order to diſcharge Apprentices 41 
11. Their 


yy 


ts * 


The. TAB LE 


I Tbeir Power extends only to 


tute (vide Apprentices) Page 471 


They are r 


12, 
ther fit to oblige one to take an Ap- 
prentice or not 17 1 491 

13. Orders on 43 Elis. g. 2. muſt 
be laid ad quarterialem Sefſionem, Go. 

3 474, 476 
14. Orders on two different Statutes 
muſt be diſtinct 
15. Seſſions on 
to a third Place nor ' Party 475 
16. And one Seſſions on Appeal 
can't refer a Matter to be determined 
by another Seſſions, bir- + 477 
17. Jf the firſt Order be naught, 
no ſubſequent Order on Appeal can 
make it good 482 
18. And where they quaſh an Order, 
it muſt appear to be on Appeal 479 

19. Appeal from an Order of Ba- 

ſtardy muſt be to the General Seſſions 
482 
20. And to the firſt Seſſions after 
Notice to the Father, of the firſt Or- 
der 80 
21. Appeal from an Order of 4 
poration- Juſtices, muſt be to the Seſ- 
lions of the County, not the Corpo- 
ration 3 490 
22. Seffions can't annex Pariſhes, 
but may order one Pariſh to contri- 
bute to the Poor of another 480, 481 
23. On Appeal from Poors Rate, 
theSeſſions may quaſh the whole Rate 
e S117 Aw, 4083 
24. And they may make, or order 
the Charch-watdens, Oc. to make a 
new Rate ibid. 
25, Seſſions may appoint and re- 
move High and Petty Conſtables, and 
are the beſt Judges of the Matter 150, 


502 
Vide Gonftables, _ 

26, Upon Appeal from Allowance 
of Overſeers Actounts, the Soſſions 
mult exccute their Judgment in the 


ſuch Trades as are named in the Sta- do 


whe- La 


1 487 
Appeal can't ſend 


— — 


s dught to 
Page 533 
one: Day in 
w, may alter their Judgment and 
make a new Order, but muſt certify 
only the latter 494 
28. And they need not ſet forth the 
Reaſons of their Judgment, and how 
the Court ſhall judge thereon 609,608 
See alſo Mehouſes, Baſtardy, In- 
flices, Poor and Statures 5 


Sheriffs. 


1. A Sheriff may take Bail-Bond on 
Attachment of Contempt, but the Pro- 
ſecutor may refuſe to accept it 608 

2. A Sheriff fined: and committed 
for delivering to an Infant a Writ of 
Appeal brought by his Prochein Auy 

| | 1 

3. What Tecs are due to the Senf 
on Execution of Writs, and his 
therein, ide Fees and Execution, and 
for his Duty in taking Bail, fee Bai / 
17, 18, 19, Cc. ä 

4. A Sheriff is the Officer of B. R. 
in the ſame Manner as Conſtables to 
Juſtices. of the Peace, B 2 175 

See alſo Church of England. 
Holicitor, vide Attorney. 
Statutes in Ceneral, and their 

Expoſition. 

1. Where a Statute gives or creates 
a Right, the Party of Conſequence 
ſhall have an Action at Law to ro- 
cover it | 415 

2. Where a Statute creates an 
fence, no Remedy can be purſued, but 
what the Statute gives 460 

3. Where a Statute introduces a 


new Law, by giving an Action where 
none was before, Gr. the Plaintiff 


— — —ä6 — 


ame Manner as two Juſt 


1 4 30 


37. Seſſions being but 


need not conclude! contra forman 
Stat. N 25 4 505 
2 4. Ali 


AG 


4 a 


mais a — 
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4. Aliter where it gives the ſame 


Action with a Difference of Circum- 


ſtances, as double Damages, Ge. 


Page 30 
ehalty | his Maſter Goods,.the Maſter ui, 


5. Where a Statute gives a Penalty 


to be recovered before Juſtices, and 


— —_ no Method, it ought to be 


by Bill 606 


6. And Orders of Seſſions on two 


different Statutes muſt be diſtinct 487 


7. Where a Statute gives a Penalty 
to a Stranger, and he ſues, he is a 
Common Informer; aliter if to the 
Party grieved 30 

8. Where a Statute directs things 


of a publick Nature, way is to be 
taken as ſhall 609 


9. Where it makes an Offence Fc- 
lony, Acceſſaries (properly) are with- 
in it, tho' not nam'd 542, 543 

10. Aliter where an Offence at 


Common Law is thereby only made 


more penal ibid. 
11. 'Tho' the Title is no Part of the 


| Statute, yet if ſet out wrong tis fatal 


er en „ 609 
12. That the Statute 5 Eli. is a 


hard Law n BY 28613 


13. Ergo, the Exerciſing a Trade by 
others is within that Statute, 610 

14. Yet following a Trade 7 Years 
is ſufficient, ſan binding, Gc. (vide 
Apprentices),  _ 613 
15. Where a Trade is averr'd to be 
ſo at the Time of making the AR, 
the Court will intend it within the 


19. See the Conſtruction of theStamp- 


Act, where a Bond and Warrant of At- 


torney were on the ſame Paper i hid. 


. See alſo Actions Popular, Orders, 


Poor, &c. 


| 4 | ; bis 611 
156. And that many Trades are with- 

in the Act, not mentioned therein ibid. 
17. One may lett Coach-Horſes 
and Coach-Man without Licence, on 
5, 6W:& M. c. 22. 612 
18. Debt on the Stat. 10 /. 3. c. 2. 
for making Buttons of Wood 612 


nnn 


Statutes of Hue and ry. 
1. Where the Servant is wbbgd of 


ſuc the Hundred 
2. So where robb'd: of e 
Money, the Maſter may ſue the Hun- 
re ibid. 6 
3. But one robb'd and A 
take the Oath, cannot ſue 613 
4. The Declaration need not ſct 
forth the Oath to be taken before a 


| Juſtice of the ſame Hundred 61 4 


Statutes Particular, ©. 
Subſidies, Taxes and Citoms. 


1. By Taxes, is meant in general, 
Parliamentary | 615 
2. Sec the different Manner of Tax- 
ing, and when introduc'd ibid. 616 
3. And of the Clauſe in Conveyan- 
ces, to have no Deduction for Taxes il. 
4. Where Deduction for 'Taxcs ſhall 
be out of Annuities, and where not ih. 
5. One may be aſlcſs'd by the Land- 
Tax, either where he dwells, or car- 
ries on his Employment ibid. 
6. Priſage, an ancient Duty in Spe- 
cie on Goods imported, may be grant- 


ed away by the Crown 617 


7. But are chargeable with Nutics 
charged on the ſaid Goods, while in 
the Grantces Hands ilid. 


Huit, vide Service. 
Sunday, vide Turm. Tim: 
F. | 2. 
Super ſedeas, vide e 557 
XX Certiorari, G 0. 


N 


Surrender. 


1. A Surrender, where to be con- 
ſtrued as a Conveyance at Comma 


Law 12 2 © 2:43.08 
2. Hut- 


The TABLE _ 
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+. Surrender veſts the Eſtate in the 
cyrrendree ſans Notice or his expreſs 
goceptange Page 618 
3. K Surrender veſts a Fee in 4. & 
Ur, tho an Eſtate for their Lives 
expreſsd,* Cc. vide Tail 620 
4. A Surrender is to be conſtrued as 
a Conveyance at Common Law 621 
5. Surrender of a Patent void for 
want of Incolment. 191 


— — 


T | 
Tail. 


1. Dy what Words an Eſtate-Tail 
may be created 621 
2. The Word of in Engliſh, equal 
to de or ex in Latin 622 
z. In a Gift in Tail it muſt appear 
of what Body the Iſſue are to come 
621 

4. To B. and the Heirs Males of 
the ſaid B. lawfully begotten, and for 
Default, Oc. over, is a Tail ibid. 
5, Fees are Abſolute, Baſe, Re- 
firained, Conditional ibid. 
6. Bargainee of 'Tenant in Tail has 

a deſcendible Eſtate 619 
7. What Conveyances by Tenant 
in Tail are defealible by the If _ 
| ibid. 

8. Covenant by Tenant in Tail to 
ſtand ſeiſed to the Uſe of himſelf for 
Life, Remainder to A. in Tail, is void 
ibid. 

9. Becauſe the Remainder is to take 
Effect after his Death (O) ibid. 
10. Tenant in Tail covenants to 
ſtand ſeiſed to the Uſe of 4. and his 
Heirs, or of 4. for Life, with Remain- 
ders; it deveſts the Eſtate-Tail 620 
11. Aliter if the new Uſe be to take 
Effect after his Death _ bid. 
12, Surrender to 4. for Life, Re- 
mainder to A. and his Wife for their 


— 


Lives, and their Heirs and Aſſigus, 
and for Default of ſuch Iſſue to . 
and his Heirs, is a Fee in 4. and his 


Wife 333 6% Page 920 
See alſo Deviſes, Fines, Reco- 
veries, Uſes, &c. g 


. * Wr 
eg 


Tenants in 


Common, vide 
7 omtenants. o 7 Oh 


Tender and Refuſal, Amends, 
| Cc. 0 


1. If one is oblig'd to releaſe on 


Payment of Money, he is bound to 


releaſe on Tender and Refuſal, as if 
actually paid 75 
2. When both Parties meet at the 
Time and Place, he that pleads Ten- 
der muſt alſo plead Refuſal - 623 
3. And if the Defendant be abſent, 
the Plaintiff muſt ſhew That, and that 
he was there at the Time, and Ten- 
dered ibid. 
4. And the Pleader muſt ſhew when 
he came, and how long he ſtaid, Oc. 


| ' 624 ; 
5. He muſt-ſtay till Sun-ſet, unleſs 
ſpecial Circumſtances ſhewn ſhall va- 
ry it 144 »if ri tha 
6. To a general Aſumꝑſit, Tender, 
Sc. muſt be pleaded with a Tout 
temps priſt, which can't be after Im- 
parlance | 622 
7. How Tout temps priſt is plead- 
able in Indebitatus Aſſumpſit, & c. 623 
8. In pleading Tender in Debt, 
the Defendant prays Judgment de 
Dampnis ; but in Cafe de witeriori- 
bus Dampms _—. 
9. Owner of a Stray may ſeiſe it, 
tendring Satisfaction, and in pleading 
it, need not ſhew the Sum — 
AAA 
10. That the Defendant does not 
aver the Amends tendred was refuſed 


Dr 
11. Aſt 


* 


The TAP, LE. 
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11, Aſurpic,; Satigfaton pleaded, 
and ſue upon yo: Acpeptanes, held 


Ni nen 
r 


| Payment, Bc: 


P-gp TH 
ind Compwaton | 


"ys x Al can't "a fled apainſt a 
oi Perſon in the Vacation 544 
the Vacation begins the 

laſt Day of de Tor: as ſoon as the 
Court riſes Fs ibid. 
3. No Matters of Law to be heard 
the laſt Day of a Term 624 
4. But a Trial. at Bar may be the 
laſt Paper-Day, where the King is 
Party 


Sundays and Holidays are com- 
Court 624 


3 
puted for Acts done out 
6. But Sundays are not included in 


to move in Arreſt of | on 
» 625 


| the four Days 
| ont 


Efeape- Warrant on a Sunday 
8. and a Citation may be ſerv 
by fixing it on the Church-Door on 
a Sunday | 625 
9. Tres Trin. on (Sunday, Writ of 
Inquiry then returnable, if exccuted 
_—_ tis Error 626 
be Court takes judicial Notice 
of the Computation of Time, the Ka- 
lendas,” Gee | 1 626, 627 
311. An Tolarance of J. s Lite for 
'& Year, 4. died on the laſt Day, the | 
Infirrer is liable 625 
12. e to an Act at * 
Bad of 7 Years on Requeſt; Requeſt is 


626 


| io de mail the fol Day 585, ny 


is allo Are, and Dy, and De- | 
fame 


2 own, vide Pariſh. 


* vide Fairs, &c. 
* 


i. £7 


4 — Page 627 | 
of 


625 


5 Es ons may bo taken ow an 
4 


| 


| 


a 01 


Record in ilfue to 


for a Return in @ Plea in Ab 


Trove 


12 4 Traverſe that _ phi. of 


the Country is ill 


2. Whers a Traverſe oa f 
clude to the Country, and wire 
with an Averment 

3. A Conſideration Executs 
traverſable, Ergo Henue mu 0 


laid 


4. In Replevin Matter ſuggeſted 


is not traverſable 93 


5. Where Traverſe of the Com- 
mand is ſuſficient in Treſpaſs or Re- 


| plevin, but not in Clauſum fregit 107 


6. And ſee a Difference in Traverſes 
Avowries, and Declarations in 
Debt, Sr. 562 
7. That which 4 is immaterial js not 
admitted by not being travers'd 56: 

8. Where a Traverſe goes to the 
Matter, all before is waved; aliter 
whore:to Time only — © 6 

9. 'Traverſe of an Inquiſition of 
Forciblo Entry is a Sup deas tothe 


Nie. hy Miſh Saftfietion Pla 
plead- 

ed, Iſſue on the Acceptance is good 
627 

11. Non antes is no "Traverſe, 

' where further Matter muſt be di 
ctos'd before he eam eotelude to the 
Country l 
12. De injuria ſua propria i a 
Replication to a Juſtjheation by the 
Common Law or general Statute 


ibil. 
13. Mſone hoc; that he ouſted hin 
de premt » Hons to every Part 6:9 
14. On plead ng a Seifin generally, 
Traverſe may be "taken that he is Sole | 
Abr Hi 
15. But 


atement, ; 


—_ 2s 4 RY 2 8 
9 
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71 But Ouære the Difference of 


traverſing a Sole Seiſin, as to T enants 
in Common and Parceners Page 630 


® - 


dee alſo Pleadings and Treſpaſſes. 
N 
1. Attainder of Treaſon revers d, 
for Want of Allocutus before Judg- 
ment os A OT TO 
2. And Judgment therein revers d, 
for want of contra Ligeantiæ ſuæ de- 
hitum, in the Indictment ibid 
z. And another, for want of ip/o 
owwente, or in Conſpetiu ſuo, as to 
burning the Bowels | 632 
4. Record of Judgment therein re- 
fuſed to be amended by the Minutes 
of the Court of Old oy ibid. 
on, Oc. 


5. Indictments of Trea 
be ſupplied by Intendment 631. vide 


375] 


6. Copy of Indictment therein not 
granted, after pleading 634, vide 153 
7. Indictment of a Subject contra 
Ligeautiæ Frag debitum is well, with- 
out naturalis, Ofc. 633 
8. Aliter, where an Alien is indict- 
ed, if naturalir, &c. be therein ibid. 
9. Indictment for compaſſing the 
King's Death, the Treaſon being firſt 
laid, the Overt-Act need not be laid 


proditorie 833 
io. liter where the Treaſon con- 
fiſts in ſuch Act ibid. 


11. Words of Perſwaſion or of 
Conſultation only, an Overt-A& of 
Treaſon in compaſſing the King's 
Death | 631 

12. Indictment for levying War, 
or adhering to the Kings Enemies 
in general, ſant ſhewing. particular 
Inſtances, not good 634 

13. Joining with Rebel Subjects of 


the King's Ally, fighting under the 


can't | 


Command of an Enemy prince, is 
Treaſon, &c. Page 635 

14. Altho' ſuch fighting be direct- 
ly (and only) againſt ſuch Ally, for 
tis adhering to the King's Enemies 

ibid. 
Act of 


15. Cruiſing is an Overt- 


adhering, Gr. and ſo is liſting and 


marching 4 the. 


16. And there may be a levying 


War, without actual fighting. ibid. 
See alſo Attainder. 


Treſpaſs 


1. In a Declaration in Treſpaſs, 
contra pacem is Subſtance 636 
2. And Treſpaſs laid in a former 
King's Time contra pacem only of the 
preſent, is ill on Demurrer, but cured 


3. Alſo Declaration in Treſpa 
without oi & armis, held ill on ge- 
neral Demurrer 1-5 03G 
4. But Quare vi & armis is ill, for 
quare is not poſitive, but only inter- 
rogatory CT I ibi 
5. Treſpaſs, Quare duos Equos apud 
D. Ge. x Triticum de bonis propr. 
ipſius A. cepit held ill, becauſe the 
Property of the Horſes not ſhewn, 
and the conditional Damages intire 


640 

6. And Plea of taking a Diſtreſs 
for Rent does not confeſs Prope 

7. Treſpaſs for entring his Houſe 

and taking ſeparal. Claves, (5c. good, 

ſans ſhewing the Number 645 


8. Treſpaſs for entring the Plain- 


tiff's Houſe, and aſſaulting, Sc. his 
Servants; the Aſſault, c. may be 
by way of Aggravation of Damages 

642 


Aa 9. Where 


by Verdict 640 
ſs 


/ 
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Requeſt to depart; aliter where actual 
taking from his Perſon | ibid. 


the Place 643 
dant may juſtify by Poſſeſſion only 


. A AI. Ao A. ttt 


= 
Dy 
= 


and hunting, laid with a Continuando, 


The TA 
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9. Where Matter may be laid as 
Aggravation, for which alone Freſ- | 
paſs lies not, vide Page-119 

10. Diſturbing one in the Uſe of 
bis Franchiſe is a Treſpaſs — 594 


11. Treſpaſs lies for Fiſhing in B 


Libera Piſcaria, and taking his Fiſh 

* 6537 
12. So one that has Free Warren, 
may have Treſpaſs againſt any but 
the Owner of the Soil, for hunting 
there 5 ibid. 
.- 13, See Treſpaſs. brought againſt 


the Sheriff's Officer, for hanging a a 


Man in privato ſuo ſolo 648 


14. Son Aſſault demeſne a good | 


Plea in Mayhem where the firſt Aſſault 
was violent 642 

15. Where in entring A. .Cloſe, 
there is only Force in Law, 4. can't 
lay Hands on the Treſpaſſer before a 


Force ' +. 641 
16. Taking Cattle from M. is a 


17. Where the Treſpaſs is tranſitory, 
the Plaintiff can't pretend a Right to 


18. Ergo in ſuch Caſe, the Defen- 


ibid. 

19. Note; A Juſtification muſt con- 
feſs the Treſpaſs (vide Juſtification) | 
637, 638 

20. Treſpaſs for entring his Cloſe 


and held well 638, 639 
21. Acts that · being once done can- 
not be repeated, cannot be laid with 


ducement, and waved ; aliter. ic. 
Time only 4 5 1 ke 
25. Treſpaſs by. Leſſee of a Cop 


holder for Life for eutting down, 6 

by the Lord, held maintainable. in 
R. and affirmed in Cam. Seace 

but revers'd in the Houſe of Lords 

F 4 538 
26. Treſpaſs quare captivum 

cr pit „ for taking a Negro c 


See alſo Fuſtification, and Novel 


: 
- 


- Aſwgnment. 
1 18 12 
Fr 
. When a Trial at Bar is to be 
moved for 649 


2. A Cauſe can't be tried at Bar 
where the Action is laid in London, 
by reaſon of their Charter 644 

3. A Trial at Bar not denied to the 
Officers of the Court, or Barriſters 

651 

4. And in any Cauſe of Value . 
Difficulty, a Trial at Bar may be had 
of Common Right 648 
J. Alſo, where the King is Party, 
a Trial at Bar may be the laſt Paper- 
Day in Term 625 

6. A new Trial after Trial at Bar 
refus'd in Ejectment, becauſe not con- 


cluſive 648. vide 650 
— new Trial is rarely granted 
in hard Actions | 644; 648 


8. As, in Cafe for negligent keep- 
ing Fire, Actions for Words, Ge. 
8 by 644, 648, 653 


a Continuando 639 9. No new Trial againſt the Equity 


22. As Treſpaſs in cutting down 
ſuch a Number of Trees cannot. be | 
continued ibid. | 

23. But a general Continuando ſhall 
be applied to what may be continued, 
after Verdict ibid. 

24. In Treſpaſs where a Traverſe 


of the Cauſe 644, 646. Nor for Ab 
ſence of Counſel * 45.666 
10. Nor for Defect of Preparation 
653- Or any Omiſſion of the Party 
273, 647 

11. Nor for a Miſtake in Point af 
Law ; or want of Notice after De- 


goes to the Matter, all before is In- | 


12. In. 


FP £6. ». ro. l fi * 


ahi De TABLE. 


z. Indictment for a Libel, Defen- 


dant acquitted, no neẽ Trial Page 646 


13. Yet a new Trial may be where 
the } 
Jury ire ed 
14 No new Trial-or Writ of In- 
quiry granted for too fmall Damages, 
unleſs there is ſome. Trick, Oc. 647 
15. A new Trial for exceſſive Da- 
mages, and the ſame Damages being 


given, a third Trial denied 649 the 


16. A new Trial, becauſe the Fore- 
man bad declared the Plaintiff ſhould 
never have a Verdict 645 

17. Jury after gone from the Bar 
ſent for an Act of Common Council 
given in Evidence, yet new Trial 
denied | ibid. 

18. In Treſpaſs for Cutting Trees, 
verdict for Defendant againſt Evi- 
dence, yet becauſe the Plaintiff had 
Benefit by the Cutting, new Trial 
denied 647 

19. And Note; No new Trial can 
be in an inferior Court 201, 650 

20, Nor any Motion for a new 
Trial, after Motion in Arreſt of Judg- 
ment . 647 

21. If a Cauſe has lain at Iſſue four 
Terms, there muſt be a full 'Term's 
Notice of Trial 650 


22. And ſee a Verdict ſet aſide for | 


want of ſuch Notice, and that Rule 
explain d 645, 650 

23. Suing out a Fenire Facias te- 
ſed the laſt Day of the Term, not a 
Proceeding within Term as to Notice 


of Trial 650 


24. Two Days Notice is to be given 
after Ne recipiaturs at Sittings, Cc. 
653 

25. A Trial is not to be put off, 
for that a Suit is pending in the Spiri- 


tual Court for the ſame Matter 646, 


649 


286. If the Principal Cauſe be with | 


in the Juriſdiction, and an Iſſue ariſes 


which depends on Foreign Laws, it 


udge of Mſi prius mifdirects the | 
9 to be laid in the next adjacent Coun- 


ma be tried in the next Coun 5 
— the Foreign Laws given in Ev, | 
dence Page 651 
27. And how a Foreign Matter is 
ty in B. R. | ibid. 
28. In what Cafes the Deſendant 
may carry down a Cauſe to be tried 
by Proviſo 12 65 2 
29. Trial by Proviſo can't be in 
Caſe of the Crown, nor at Nifs 
privs, unleſs by Warrant from the 
Attorney General ibid. 
30. When any Jndidt ment is remo- 
ved into B. R. the Defendant can't 
carry it down to Trial without Leave 
of the Court 653 
31. And on ſuch Removal by tho 
Proſecutor, if tho Defendant comes in 
by Proceſs, he ſhall give Security to 
try it 5652 
32. A temporal Incident in a Cauſe 
in. the Spiritual Court, muſt be tried 
by the Rule of the Common Law 547 
33. A Judgment was ſet aſide tho 
ſtrictly regular, in order to try the 
Merits of the Cauſe 518 
34. Bills of Exceptions muſt be 
tendered at the Trial, and ſee the 
Nature thereof 288, 289 


See alſo Evidence and Verdict. 


 Trover and Converſion. 


1. Trover lies againſt a Carrier for 
Negligence, as for loſing a Box, (5c. 
655 

2. But not for an actual Wrong, as 
if he break it to take out the Goods, 
lor fall it ibid. 
3. Ergo Denial is no Evidence of 
a Converſion, if the thing appears to 
be loſt by Negligence ibid. 
4. Contra, If that does not appear, 
or if he had it in his Cuſtody when 


he denied to deliver it ibid. 
5. Troder 


8 a. 2 
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5. | Trover' lies not for a Negro, | 
vide Villeins Page 666 
6. 'Trover de ſcripto ſuo obligatorio, 

6 


| S+ 54 
FTroder for 20 Ounces of Cloves 
and Mace, held well, tho' not ſhewn 
how much of each, or that they were 
mixed ibid. 

8. A Goldſmith has Lottery Tick- 
ets of A. and B. and delivers A. s 
Tickets to B. as his own, A. may 
have Trover againſt B. 283 

9. In Trover for a Horſe, Bridle 
and Saddle, Motion to bring the Bri- 
dle and Saddle into Court, denied 


"7 20. 

10. Trover lies for Plate generally, 
ſo for 260 peciis argenti 219 
11. Note; A ſpecial Plea in Tro- 
ver ought to confeſs a Converſion 
| 654 

12, See a Demurrer to a Declara- 


PREY 


tion in Trover, inter alia, De duobus | 


Fulcris 218 
13. One Jointenant or 'Tenant in 


Common, or Coparcener, can't bring 
Trover againſt his Companion, but 
may againſt a Stranger 290 


See alſo Evidence 16, 3 2. 
Truſts, vide Uſes. 


Tythes. 


1. Tithes of Agiſtment of barren 
Cattle are due of Common Right 655 
2. A County or Hundred can't 
ſcribe in Non decimando, for Things 
tithable of Common Right ibid. 
3. Aliter of Things not tithable of 
Common Right ibid. 
4. Payment of Tithes of one Spe- 
cies, not a good Modus for all 657 
5. Modus of 10 Fleeces of Wool, 
and 2 Lambs for all Tithes, (Court 


divided) if good or not 656 
- 2 | 


7 


6. A Modus fir 


8. A Modus to pay Part of tu 
thing that is Tics ic —— 


lefs payable in another Manner 656 


1. Ariance between the Writ and 


9. Ergo, if to pay a whole Meals 
Milk fuc « Day;Night and Morning 
till, Oc. in Lieu of Tithe-Milk, is il} 
n 1 neee TY 
. ili 
10. A Suggeſtion in the Caſo cx 
InP — — * within fix 15 
endar Mont e Ti 
ae ES 
11. Ses the Caſe of a Compoſiti 
for Tithes * ambabus — 
placuerit, 2 * * * 144 


See alſo Prohibition. 


V 
Vacation, vide Term-Time, &c. 


JV. agabonds and Vagrants, vide 


Poor 


I ariance. 


Count not 'pleadable far; 
praying Oyer of the Writ 658 
2. Variance between the Kire Fu- 
cias and Judgment, not amendable, 
tho" the Writ not faulty ia ſo 5: 
3. Deed dated in the Year of our 
Lord, ſet forth with the Year of the 
King alſo ; no Variance 658 
4. So a Bond to JA. in 40 l. ſolvend. 
to his Attorney, declar'd on as pay- 
able to 4. no Variance 659 
Award, Omiſſion in the Replication or 


a * 


- 
— = - - - _— — * 
- 


__— 


The 7 5 


- void Part of the Award, is no Va- 
nance. «4 2 1 *t 1 N * P 72 
6. Aliter if the Omiſſion be of any 
part not voii 
7, In Debt where the Quantity of 
the Duty 5 on the Deed, Vari- 
ance is fatal, and can't be help'd by 
Remittitur © - t ».. 698 
8. Aliter w 


here the Matter \is ex- 
trinſick, and does not depend on the 
Deed | . _  8hidh 
9. Recognizance in C. B. taken at 
a Judge's Chamber pleaded as taken 
in Court, is a Variance, - (vide Ne- 
coonizance). „ + 659 
10. If Error abates by Motion, the 
Court muſt be mov'd for Execution ; 
comra if for Variance + 264, 4 


2. 


I 


11. Writ of Error was of a Record 
per Billam, the Record return'd was 
per breve de Privilegio, and quaſh'd 
ED 660 

12, Information for a Libel, Vari- 
ance in the Word Nor for Not, held 
fatal upon Evidence ibid. 

13. In declaring for Words ſpoken, 
Variance in Omiſſion or Addition not 
material if the Words 
actionable | 661 
Ig. But otherwiſe in a Tenor of 
Words written | ibid. 

15. And in pleading a Libel ma 
be ſet forth (in bec Anglicana — 


| * , 


ibid. 


d 


the Evidence is applicable 
provd are 


LE. 
ö bp ' 
” 7 Verdits. 


"ih Declaration, for keeping a Bull 
which uſed to run at Men, not ſaying 


\ 


* 


ſciens or ſcienter, held naught after 
Ra: * 


| Page 662 
2. For keeping a Boar ad mordend 
animalia conſuet ſcienter, &c. held 
well after Verdi& * ibid. 
3. And Incertainty in the Count or 
Declaration, is cured by Verdict 663 
Where a Verdict will aid a Title 
a ſet forth, but not a defec- 
tive Title 364 and 664 
J. In Debt on ſingle Bill, and Ni/ 
Debet plęaded, Jury find Ni] Debet 
to Part, and Debet the Reſidue, held 
well after Verdict ibid. 
6. A Verdict may be taken upon 
any Part of the Declaration to which 
133 
7. Judgment arreſted, becauſe more 
Damages given than ought 663 
8. Damages given in Treſpaſs laid 


at a Time not come, it ſhall be in- 
tended another 'Time was proved 662 


9. No finding of a Jury can dif- 


in Ezg/ifþ, or the Senſe and Subſtance | charge a Man againſt a Confeſſion, by 
n Eagi, o the Senſ and Sabfane | charge 5 Man aguinf « Conflin, by 

16. See a Variance between a'Writ | 29- See a ſpecial Verdi& found on 
of Fives and a — and rofus d to] a ſingle Point 249 

amended, tho the Curſitors Note 4 1 ey 
——_— e +>, at See alſo Evidence, Juror, Trial. 

17. See alſo a Vatiance between | <> 
the Writ and Return in the Name | * 
of a Corporation „.d ' View. 

18. And ſee a Variance in the | | | 
Name of a. Pariſh, Waking and Mo- 1. A View is grantable, but that is 
M Fn 472 | only where the Title is in Queſtion 
FT | Den # | 665 

See alſo Abatement; Amendment, 2. Before the View is granted the 


Error, and Miſnomer. 


Venire * and then the 


Rule 


TP 
3 
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Rule is, that ſo many of the Panel | 8. The Penae refus'd to he chang 


Gall view it, c. "= Page 665 in an Action of Scand. Mag. Page 6 
3. See the Method of proceeding | 9. So in Caſe for Falſe Return, it 
in Caſe of a View ibid. can't be ehang d without Conſent f 
© i 10. And where Evidence neceſſs 
Vill, vide Pariſh. to ſupport the Action ariſes jon 


5 I on OT Counties, he may lay it in either jþ;. 
Villeins and Villenage. | 11. Lenne not chang'd. in Agion 
« 49 neuer ee n againſt a Lighterman for Goods loſt 
1. Indeb Afſump' for a Negro fold. |. 12. Yet in Falſe ue dome v 


L: whether Inheritance or not 666 gainſt the Sheriffs of | * 


2. Trover lies not for a Negro, for Sunn, 
Men can't be the Subjects of Property Ad e London, and then 4 5 
Os NE 666, 667 ibid, 
3. But in Treſpaſs, quare Captioum 136 _ _ tay Rule, whee after 
ſuum cepit, the Plaintiff may give in 4 ing it back * a Plaintiff would 
66 
Evidence that he was his Negro 667 14. A Conkideration Exocutory 4 


4. And ſce there the Difference of 
Properties in Things of a natural and 3 Ergo a Venue muſt be 


civil Exiſtence ibid. * 22 
5. And bow Seren predialis dit- 1 * — — — Se C. B. need 

. ibid.! enue, G W. 
fers from Serous perſonalis 5 ibid.) 9, The Fense in Indi Pe, 
, Conſpiracy, c. muſt be where the 
Vi hne. Conſpiracy was, and not where the 
| Reſult thereof was put in Execution 


See alſo Travers, 3. 8 


1. At Common Law all Actions 
were laid in the proper County, that 
the Jury 5 ht be de —— 668 
2. And the Practice of changing ; ; 
Venue in tranſitory Actions began in Univerſiies and Schools, 
King James the Firſts Time 670 | 
3. The Clerk of Aſſize may lay his | 1. Vice-Chancellor's Court can't 
Action in Middleſex, and the Venue hold Plea for the Penalty of a Sta- 
all not be changd 670, 671| tute fe WE 671 
4. And if the Defendant be a Bar- 2. See the Caſe at large of teaching 
riſter, Attorney, &c. he may change | a School ſans Licenſe, and a Con- 
the Venue to Middleſex 668 | ſtru&ion of the Act of 'Toleration in 
5. Motion to change it ought to be | that Particular 672, 673 
within eight Days after Delivery of | z. See touching the Franchiſes of 
the Declaration ( ibid. the Univerſity of Oxford . 34 
. „ 1 my never grant- 83 | 
| Rules for Pleading were out CNTR 
5 e | Void and Voidabli. 
7. And on ſuch Motion, Affidavit 
muſt be of the Time of the Delivery | 1. Bond of an Infant or Nov Cin. 
of the Declaration 667, 670 | por, is void 10 5 
F - | % 


* 
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bf: 2. So. the, Surrender of Tenant for | Remainder to the Heirs Male of A.'s 


ife (being Nom Comzpos).. to; him in 
Kae | way: age 576 
3. Erroneous Judgment of Inferior 
Court is void, but of Superior Court 
; ] voidable 1 l 674 
* Where Orders of Juſtices are 
void or only voidable bid. 


2 W 100 a 
See alſo, Error, Zudgments and 
Orders. FA 


Uſes and Truſts. | 


1. Husband and Wife covenant to 
levy a Fine of the Wife's Land to the 
Uſe of the Heirs of the Body of the 
Husband on the Wife begotten, the 
Limitation is void 675 

2, Fine and Recovery wherein the 
Conuſee was Tenant, and no Uſes of 
the Fine declared, intended to the 


Uſe of the Conuſee in order to make 
2 Tenant of the Freehold 676 


3. Where Uſes may be averr'd by 
Parol, and where not, ide ibid, 
4. Where a Conveyance to Uſes 
enures by way of 'Tranſmutation of 
Poſſeſſion, the Uſes may be either de- 
clared or revoked without Deed. 677 


5. Where the Uſes of a Recovery 


are declared by a Deed ſubſequent, 
the Pleading ſhould be general, that 
the Recovery was to ſuch Uſes 676 

6, If a Leaſe and Releaſe be plead- 
ed to 4. and his Heirs, and no Con- 
ſideration appears, nor ſaid to whoſe 


de, it ſhall be intended to the Uſe 


of the Releſſee and his Heirs 678 
7. Quære, Whether a reſulting Uſe 
can be upon a Conveyance by Leaſe 
and Releaſe | ibid. 
8. Leaſe and Releaſe by 4. to 
Truſtees and their Heirs, to the Uſe 


of 4. for 99 Years, Remainder to the 


Uſe of the Truſtees for 25 Tears, 


Body, this laſt Remainder is void 
Page 679 


Heirs, on Truſt to permit 4. to take 
the Profits for his Life, and then to 
ſtand ſeiſed to the Uſe of the Heirs 
of A. s Body, is a Uſe in 4. and he 
has a Tail ibid. 
10. Whatever was or would have 
been a Truſt at Common Law, is 
fince the 'Statute a Uſe executed 
3 WM AIhid. 

11. If Truſtees join to bar con- 
tingent Remainders, tis a Breach of 


12. Ceſtuy que Uſe may take Ad- 
vantage of a Warranty, annex d to 
the Eſtate 

13. No Difference between Expreſs 
and Implied Uſes 590 


verſioms and Tail. 


Uſury and Extortion. 


1. Juſtices of Peace have no Ju- 
riſdiction upon the Statute of Uſury 
| | 680 

2, Charge of Extortion ought to 
be particular, and that the Defendant 
took it Extorſiove ibid. 
3. And by Stat. 1 VJ. & M. Se.. 1. 

c. 21. 3, 4. the Juſtices have only a 
ſpecial Authority to remove the Clerk 
of the Peace for Extortion. Ergo, it 
muſt appear to be Extortion, in their 
Order 681 
4. For in Convictions what ap- 
pears upon Evidence will not ſupply 
the Detects of the Charge vide 485, 


— 


See alſo Conoitiaus and Inditi mant. 
| Wager 


9. Deviſe to Truſtees and their 


Truſt 680 


88 


See alſo Deviſes, Recoveries, Re © 


381 


1. J IEs not in Debt on a By- 
Law, nor in any Action where 
Aa Wrong is ſuppoſed Page 683 


founded on any thing notorious 


Plaintiff, but not where by or of a 


fendant may wage his Law ibid. 


' Meat and Drink | ibid. 


Mages, vide Maſter and Ser- 


3. Rights of Entry are bound by 
collateral Warranty 686 
4. But tho a Warranty binds or 


ä 


W 
Wager of Law. 


2. In Debt it lies only where the 


Contra& is ſecret, and not where 


| | ibid. 
3. In Account it lies where the 
Receipt was by the Defendant of the 


third Perſon ibid. 

4. But in Detinue it lies, whether 
the Receipt was of the Plaintiff or of 
a Stranger | CERT 
F. In Debt or Arbitrament where 
the Submiſſion was by Parol, the De- 


6. So in Debt for an Amercement 
in a Court-Baron, but not on a Judg- 


ment in a Court-Baron ibid. 684 
7. That it lies not in Debt for 


Rent, and the Reaſon thereof 684 
8. Nor in Debt by a Gaoler for 


9. See the Method of performing 
Wager of Law 682 


yank. 


Warranty. - 


1. Ceftuy que Uſe may take Advan- 
tage of a Warranty 'd to the 
Eſtate | 685 
- 2, Plaintiff in Ejectment may make 
Title by a collateral Warranty ibid. 


a Right 
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bars, it does not extingui 
_ 


686 


Anm 


Maijs, Eftrays, &. | 


I. Owner of a Stray may {c. : 
W * * 
2. And in Pleading need 
the Sum tendred 8 25 = 


Weights and Meaſure 6. 
1. In Indictments for maki li 
Bread, tis not enough to — * 
had not its due Weight, ſans ſhewing 


what is due Weight 
See alſo Fairs, Ge. * 


Mills. 


1. The Atteſtation of a Will 
within the Statute of Frauds, Ne 
Teſtator might ſce the Witneſſes fin, | 
tho' he did not | 688 
2. A Will made by a Feme in pur- 
_ of a Power reſerv'd before 
[arriage, is not properly a Will, nor 
proveable by the Ordinary tz 
3. Special Verdict finding a Will 
of Lands, and that afterwards the 
Teſtator made aliud Teftamentum, 
imports not any Revocation of the 
former x EI 592 
4 Yet a Will of perſonal Fſtate 
was preſum'd to be revok'd by Alter- 
ation of. the Teſtator's Circumſtances 
| ibid. 
5. So a real Eſtate, purchaſed after 
the Will made, is not thereby deviſed 


257 

6. Legatee may be a Witneſs againſt 

a Will, but not for it 691 vide 547 
7. Words ſounding conditional are 
to be taken as Limitation in a Will 


| 570 
8. See a Prohibition denied as to 
Probate of a Will of Lands and Goods, 
tho' Now Compos ſuggeſted, A 552 
| vat 541 

See alſo ge, Deviſes, Diſiriir 
tion, Executors and __ OO 


ine. 


— 5 


ä 


a 


— 
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Witneſſes. 


1, Where Perjury, Oc. may be 
given in Evidence to the Credit of a 
Witneſs | Page '514, 689 

2. Tis the Nature of the Crime 
and the Conviction, not the Puniſh- 
ment, that makes a Witneſs infamous 

| . | 690 

3. Yet queried whether the Infamy 
ariſes from the Crime, or Judgment 
of the Pillory | 689 

4. For the King may pardon a Diſ- 
ability, where tis only the Conſe- 
quence of the Judgment 514, 689 

5- But not where 'tis Part of the 
Judgment ; yet a Statute-Pardon wil 

ibid. 

6. A Priſoner having eſcaped, may 
be a Witneſs to prove the Eſcape vo- 
luntary on Traverſe of an Inquiſition 
againſt the Gaole 690 

7. Depoſition of a Witneſs examin- 
ed before a Judge, becauſe going be- 
our Sea, can't be read, if he be in 

neland 691 | 

8. Nor can Commiſſioners of Ap- 
peals proceed upon Depoſitions taken 
before Commiſſioners of Exciſe, but 
muſt examine the Witneſſes again de 
Novo, unleſs dead 555 

9. A Prohibition to a Suit for a 
Legacy, for refuſing Proof of Pay- 
ment by one Witneſs; aliter in Pro- 

bate of Wills, Ge. 547 
10. Note; A Legatce may be a 
Witneſs againſt a Will, but not for 
it 691 


See alſo Evidence and Proof. 
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Hithernam, vide Replevin. 
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Impudent, Brazen-fac'd, Belzebub or 
Devil, or Prince of Darkneſs, be- 
cauſe no Diſcredit x 693 

3. Not for calling one Knave, &c. 

* 548 

3. Alſo Suit lies not in that Court 
for Words charging an Offence, not 
puniſhable there 6591 
5. As ſaying of a Parſon, He has 
no Senſe, is a Dunce and a Block- 
head, and deſerves to have his Gown 
pulled over his Ears ibid, 
6. Nor where Words of Spiritual 
Conuzance are coupled with others of 
a Temporal Crime 552 
7. As, Thou art a Mhore and a 
Thief, or keep'ft a Bawdy-kouſe ; tho 
Iſhore alone is ſueable there ibid. 


8 Vide 40 
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| Incontinency, are ſucable there 693, 


| 696 
9. Court of Honour can't hold Plea 
of ſcandalous Words. 553 


Words actionable at Law, or not. 


1. In Offices of Profit, Words im- 
porting Want of Ability are actionable 


6 695 
2. But not in Offices of Honour, as 


calling a Juſtice of the Peace, Ai, or 
Beetle headed Fuftice 


ibid. 
3. There goes your rare Chancellor 
to ſuborn Witneſſes to ſeear 7. 705 
the Parſon, actionable per Holt, ſed 
Cur divid. 696 
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1 ＋ Word r a Man to 1 N Tn are a Rogue a 
. niſhment, may not be actionable, un- 2 '&e. aliter if — wt”. I 
3 leſs ſcandalous Page sss 3. So ſpoken of a e of Ws ? 
Þ 5. As, Thow art one that ftole my | Peace, He irn Fool; an Aſs, a G 
f Lord S. Deer, are not ; nor Papift, | comb, &c. not luckeksble 698 1 
but with Reſpect to the Times Bd 4. But are good Cauſe to bind o * 
6. A Charge of Fornication, Oc. the 8 Behaviour _ 2 
is not actionable, unleſs ſpecial Da- N ü 4 
mage 693 See alſo Libel and Varina 
. Not, She 5s a Whore, and had a 
Baſtard by her Father's Apprentice 696 | „ 
8. Nor, She had a Baſtard; be- . Write - - __— 
« _,, _ cauſe itdon't . 98 4 . | 1 . 
| + to the Pariſh | IF 4 5 
Y 9. Nor, To are a Cheat, poke of 1. In all nated Wri the Aljat 
2 Tradeſman, without laying a 'Col- | mult be teſted the Day tho tina 
ium of his Trade ibid. | Writ was returnable. _ 6 9 
10. Nor of a Butcher, That tbe 2. A Writ bearing Tefte out of | 
Cow. died of Caloing, tho laid per | Term is void, but the Sheriff j is juſt , 
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quod he loſt his Cuſtomers 693 | fiable ' 00. 
11. But to ſay, Don flole my Box-| 3. A Writ of Execution returnable 
Mood, and Jail prove it, is action- | two Terms from the Tefte is M 
able 695, 696 |.but Meſne Proceſs is void ibid. © 

12. So to ſay of a Juſtice and De- | 4. Defendant can't take Advantage 3 
puty Licutenant, Dont vote for him, of an ill Original by the Recital, but 
for he is a Facobite, and for bringing upon Oyer, or a Certiorars* ers 
in the Pretender, &. 694, 695 5. A Writ of Mandamus oughtto 
13. To fay, In Black-Bull Tard be directed to the Perſons who q 
n could procure broad Money for do the Act, oide  Mandamus 099, | 
Gold, and clip it, becauſe it imports | 
an A done . See a Ne exeat Regnum to thay © 
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1. 3 nion 70 
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Mayor, not inditable 697 Ilrits, and Scare Facias. 


